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WEDNESDAY, MAY 9, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2 p. m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will be in order. 

Before we start with the truckers associations in the hearings this 
afternoon, we have Mr. John F. Floberg, who would like to take just 
a moment to introduce a statement by Mr. Walter R. Scott. 


STATEMENT OF JOHN F. FLOBERG, ESQ., WASHINGTON, D. C., AP- 
PEARING IN BEHALF OF WALTER R. SCOTT, VICE PRESIDENT, 
THE BOARD OF TRADE OF KANSAS CITY, MO. 


Mr. Froserc. Mr. Chairman, and members of the committee, my 
name is John F, Floberg, a partner in the firm of Kirkland, Fleming, 
Green, Martin & Ellis. We are counsel for the Board of Trade of the 
City of Chicago. 

On behalf of the grain exchanges of the United States, including the 
Board of Trade of the City of Chicago, Chicago, Ill., the Corn Ex- 
ioe of Buffalo, N. Y., the Duluth Board of Trade, Duluth, Minn., 


the Fort Worth Grain and Cotton Exchange, Fort Worth, Tex., the 
Milwaukee Grain Exchange, Milwaukee, Wis., the Minneapolis Grain 
Exchange, Minneapolis, Minn., the Minneapolis Traffic Association, 
Minneapolis, Minn., the Omaha Grain Exchange, Omaha, Nebr., the 
Peoria Board of Trade, Peoria, Ill., the St. Joseph Grain Exchange, 
St. Joseph, Mo., and the Salina Board of Trade, Salina, Kans., I 
would like to submit for the record, with your permission, Mr. Chair- 
man, the statement of Walter R. Scott in support of H. R. 525, a bill 
now before your committee in connection with this general subject. 

Mr. Harris. We will be very glad to have Mr, Scott’s statement. I 
believe that refers to section 22. 

Mr. Friosere. Yes, sir. It is the bill to repeal section 22 of the Inter- 
state Commerce Act. 

Mr. Harris. Is that the Hinshaw bill? 

Mr. Fiosere. Yes, sir. He isthe sponsor of that bill. 

Mr. Harris. The associations that you represent, I believe, are in 
support of this bill which repeals section 22 ? 

595 
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Mr. Fioserc. Yes, sir. <All the grain exchanges support the repeal 
of that section. The grain traders in general feel that it has operated 
seriously to their detriment and to their prejudice. 

Mr. Harris. It was the Interstate Commerce Commission, I believe, 
that made an alternate proposal. Have you had an opportunity to 
consider that ¢ 

Mr. Froserc. No, sir; I have not done so. 

Mr. Harris. It is included in the hearings, and if you will avail 
yourself of that information and give it some thought to see if you 

can give us any further suggestions, or views, we will be glad to have 
them. 

Mr. Froserac. Yes, sir; I shall do that. 

Mr. Hares. Thank you very much, Mr. Floberg. We are very glad 
to have Mr. Scott’s statement. 

(Statement referred to follows :) 


STATEMENT OF WALTER R. Scortr 


My name is Walter R. Scott of Kansas City, Mo. I am executive vice presi- 
dent of the Board of Trade of Kansas City, Mo.., which is the grain exchange of 
Kansas City, Mo.-Kans., with a membership representing some 60 firms operating 
in the Kansas City, Mo.-Kans., terminal district and engaged in the businesses 
of merchandising grain, exporting grain, flour milling, feed muanufacturing, and 
grain processing. 

I am authorized to speak here for the following interests : 


Grain exchanges 


Board of Trade of the City of Chicago, Chicago, Ill. ; Corn Exchange of Buffalo, 
N. Y.; Duluth Board of Trade, Duluth, Minn.; Fort Worth Grain & Cotton 
Exchange, Fort Worth, Tex.; Milwaukee Grain Exchange, Milwaukee, Wis. ; 
Minneapolis Grain Exchange, Minneapolis, Minn.; Minneapolis Traffic Associa- 
tion, Minneapolis, Minn.; Omaha Grain Exchange, Omaha, Nebr.; Peoria Board 
of Trade, Peoria, Ill.; The St. Joseph Grain Exchange, St. Joseph, Mo.; and 
Salina Board of Trade, Salina, Kans. 

The foregoing organizations are the governing bodies of the grain exchanges 
at the respective cities named, and the membership of said exchanges consists 
of grain merchants, grain exporters, flour millers, feed manufacturers, and 
grain processors, operating in the respective cities. 


Other organizations 


Southwestern Industrial Traffic League, an organization comprising shipping 
interests located in the Southwestern States; and Texas Industrial Traffic 
League, whose members are shipping interests in the State of Texas. 

Both organizations comprise in their membership grain merchants, grain ex- 
porters, flour millers, and feed manufacturers located in many cities in their 
rsepective jurisdictions. 


Individual concerns 

The following corporations with principal offices in the respective cities named : 
Continental Grain Co., New York, N. Y.; Cargill, Inc., Minneapolis, Minn. ; 
General Mills, Inc., Minneapolis, Minn. ; Pillsbury Mills, Inc., Minneapolis, Minn. ; 
Colorado Milling & Elevator Co., Denver, Colo.; Standard Milling Co., Kansas 
City, Mo. ; and the Early & Daniel Co., Cincinnati, Ohio. 

These several concerns are among the largest of their kinds in the country. 
They are engaged either in the business of merchandising and exporting grain 
or in the manufacture of flour from wheat or in both such activities. 


Position of these parties 


The parties named, who collectively are representative of the grain trade of 
the country, respectfully represent to the committee that H. R. 525 should be 
approved and passed, with possible amendment as suggested below. 
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H. R. 525 


This measure proposes to amend section 22 of the Interstate Commerce Act, 
United States Code, 1946 edition, title 49, section 22, as indicated below: 

The first clause of said section 22 is as follows: 

“That nothing in this part shall prevent the carriage, storage, or handling of 
property free or at reduced rates [for the United States, State, or municipal gov- 
ernments, or] for charitable purposes, or to or from fairs and expositions for 
exhibition thereat, or the free carriage of destitute and homeless persons trans- 
ported by charitable societies, and the necessary agents employed in such trans- 
portation, [or the transportation of persons for the United States Government 
free or at reduced rates,] or the issuance of mileage, excursion, or commutation 
passenger tickets ;” 

H. R. 525 proposes to amend this section by striking out the language enclosed 
in brackets. The effect of the amendment would be to eliminate the provision 
of the law which permits railroads to carry persons or property for the United 
States Government free of charge or at reduced rates. 


HISTORY OF SECTION 22 


Section 22 of the Interstate Commerce Act was a part of the original act in 
substantially its present form (Feb. 4, 1887, ch. 104, sec. 22, Stat. 387). 
The purpose of this section was to exempt the traffic of the United States Govern- 
ment from the other provisions of the act which apply to shippers in general. 

In respect to furnishing transportation, a railroad ordinarily bears to the 
Government the same relation that it does to a private individual using its 
facilities, St. Louis, B. d M. Ry. Co. v. United States (268 U. S. 169), and the 
object of this clause was to sanction discrimination in favor of the Government 
as against other shippers, Interstate Commerce Commission v. Baltimore & Ohio 
R. Co. (145 U.S. 268). 

At the time of the enactment of the original Interstate Commerce Act prop- 
erty and persons transported for the United States Government comprised but a 
small part of the traffic of the railroads, and the railroads had a virtual monopoly 
of inland transportation. Over recent years these conditions have radically 
changed in that the activities of the Government have greatly increased, both in 
matters of national security and domestic economy, and the tremendous growth 
of transportation of freight and passengers by highway and river barge has ma- 
terially affected the transportation situation. 

What was originally a harmless discrimination has become an intolerable in- 
justice as the Government entered one business field after another in competition 
with its citizens. The Government is now said to be the largest shipper in the 
world. Among other things, it is the largest grain merchant and grain shipper 
in the country and is in competition with the grain trade, who protest against the 
extraordinary business advantage resulting from reduced rates under section 22. 


THE UNITED STATES GOVERNMENT IS A COMPETITOR OF THE GRAIN TRADE 


The interest of the grain trade in this matter is best understood by describing 
a recent experience, as follows : 

On or about June 21, 1954, knowledge of a section 22 quotation providing sub- 
stantially reduced rates for the transportation of wheat available to Commodity 
Credit Corporation only spread rapidly throughout the grain trade of the coun- 
try. No notice had been given by either the railroads or the Government of 
an intention to establish this quotation, and the effect of the information was as 
a bombshell because of its vital bearing upon the welfare of the trade and the 
threat of future similar developments. It was instantly realized that section 
22 quotations held latent power to destroy the trade completely. 

The quotation was further disturbing because it was found to be dated June 18, 
1954, and was made retroactive to May 25, 1954, and so it was apparent that 
such rates can be negotiated in secrecy and actually made effective and placed 
in operation long before a private grain dealer would know what was going on 

This particular quotation provided a complete set of substantially reduced 
rates on grain from origins throughout the States of Oklahoma and Texas to the 
Texas gulf ports on traffic intended for export. Oklahoma and Texas are large 
and important wheat-producing States and by reason of their location normally 
supply the largest proportion of wheat exported through the Texas gulf ports; 
and, while the volume of this export trade varies from year to year, in some 
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years it is extremely large and furnishes the dominating trade outlet. It may 
truly be said that this body of rates from Oklahoma and Texas to the gulf ports 
is one of the most important of trade movements of grain. 

The extent of the differences in rates is shown by the following table: 


Rates to Tewas gulf ports 
[Per 100 pounds] 


Altus, Okla 
Enid, O 
Forgan Okla 
Amarillo, Tex 
Gainesville, Tex 


As stated, the quotation was for the benefit of Commodity Credit Corporation, 
an agency of the United States Government, created for the purpose of effectuat- 
ing Government price-support policies authorized in the agricultural marketing 
acts. Price support is provided by nonrecourse loans based on prices higher 
than the market price. When these loans mature and are defaulted Commodity 
Credit Corporation acquires the grain and thereafter has the task of disposing 
of it. It is by all odds the largest and most important dealer in the grain busi- 
ness of the country at this time. Its tremendous importance is indicated by the 
following statement of a Government agency : 


Wheat situation as of Jan. 1, 1956 


Bushels 
Total wheat stocks in all positions in the United States 1, 535, 016, 000 


Total owned by Commodity Credit Corporation. 887, 679, 000 
1955 crop under support and not yet acquired by the Corporation... 256, 480, 454 


Total owned by CCC or soon to be acquired by the Corpora- 
1, 144, 159, 454 


Source: The Wheat Situation, U. S. Department of Agriculture, February 28, 1956. 


The Commodity Credit Corporation must dispose of these enormous stocks 
and to do so must become a grain merchandiser and thereby in competition 
with private grain merchants. Before the section 22 quotation was made private 
merchant firms gathered grain from Oklahoma and Texas sources or bought it 
from Commodity Credit Corporation where the grain was stored at local stations 
and applied such grain to sales to foreign buyers. It was, of course, immediately 
apparent that these operations could no longer be carried on because the freight 
rate from any of these country shipping points to the guif available to private 
dealers would substantially exceed the rates made available through the section 
22 quotation. Not this only, but Commodity Credit Corporation changed its sell- 
ing policy to provide that its grain would be sold to exporters delivered at the 
gulf ports only, and this prevented the trade from originating and shipping its 
own grain to the ports. Private competition obviously became impossible. 

Upon inquiry the trade was advised that the purpose of the section 22 quotation 
was to meet the competition of truck haulers of wheat and as the railroads were 
principally interested in this matter it developed that the railroads originated 
the idea of the quotation and that the Government, out of a desire to improve its 
own showing of the operation of the Corporation, accepted the quotation. The 
trade appealed to both the railroads and Commodity Credit Corporation to cancel 
and abandon the quotation, but their appeals were rejected by both parties. 

The quotation was canceled effective December 1, 1954. The reasons for this 
eancellation we do not know. While this cancellation disposed of this particular 
quotation, the grain trade has been made aware of the possibilities and fully 
conscious of a weakness of the Government officials managing Commodity Credit 
Corporation; that is, a desire and willingness to improve the showing of the 
agency at the expense of the transportation companies and in disregard of the 
effect upon competing taxpaying citizens. 

Always before this quotation Commodity Credit Corporation throughout its 
life had been content to deal with the enormous quantities of grain it acquired 
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on the basis of the open tariff rates, but the cupidity of the railroads and the 
weakness of the Government officials in readily accepting the quotation make it 
obvious that a serious threat remains, one which the grain trade views with deep 


concern. 


THE GOVERNMENT AS A SHIPPER SHOULD BE SUBJECT TO SAME RATES AND 
REGULATIONS AS ARE IMPOSED UPON PRIVATE SHIPPERS 


There is we believe, a general feeling among shipping interests in all industries 
that it is wrong for the freight of the Government to be handled by transportation 
companies at less than the tariff rates charged other shippers. 

As stated, section 22 was part of the original act approved in 1887. Ap- 
parently it was of no great consequence to other shippers then as the Fed- 
eral Government was mostly confined in its operations to purely governmental 
functions, and impedimenta of war, coins, postcards, etc., are not commodities 
competitive with private industry. Neither the kind nor the amount of Gov- 
ernment freight was of much importance. In recent years, however, the 
Government has expanded prodigiously. Socialistic ideas have driven the 
Government into a great number of private businesses, including the grain busi- 
ness. The result is that the increased defense arrangements and the intrusion 
of the Government into business have together brought about a tremendous 
increase in the quantity and kinds of freight the Government seeks to have 
handled at lower than the tariff rates. 

Insofar as the Government is in competition in any line of business with 
private, taxpaying industries the reduced rates granted the Government under 
section 22 are unjust to those industries for two reasons: 

(1) The foss of freight revenue suffered by the carriers must be made 
up by other shippers through higher rates on commercial traffic in order to 
secure to the carriers in the aggregate a fair return upon the property devoted 
by them to the service of the public; 

(2) The reduced rates available to the Government place the private, tax- 
paying private industries at a commercial disadvantage which they should not 
be expected to assume. This is no idle protest for, obviously, with its ability to 
secure rates less than the published tariff rates that its competitors are re- 
quired by law to pay, the Government not only has a competitive advantage but 
actually has in its hands the power to destroy any competing business. 


USE OF SECTION 22 QUOTATIONS TO SECURE COMPETITIVE TRAFFIC IS ABUSE OF LAW 


When section 22 was enacted, railroads had a virtual monopoly of the trans- 
portation business of the country. Therefore, this section could not have 
been intended to be used as a means by which one carrier undercuts the rates of 
a competing carrier in order to secure the Government’s traffic. This section, 
however, is grossly abused by the carriers in their rivalry with each other 
to a degree that should call down condemnation. 

It is a matter of transportation history that before the rates were stabilized 
by the passage of the Hepburn Act in 1906, the railroads were not able to main- 
tain their rate structure because of its constant cutting in the wild, cut- 
throat competition of the carriers themselves. The struggle for traffic operated 
to reduce rates below any reasonable level. The requirement of the law that 
the railroads post, maintain, and enforce their tariff rates was of tremendous 
advantage to the railroads, and also beneficial to shippers who are better able 
to operate under a system of stable rates changed only after timely notice 
to the world of the intention to make a change. 

The operation of section 22 has brought back this cutthroat competitive 
condition as applied to the large and important volume of Government traffic. 
The effect of this competition is well illustrated in a pending case before the 
Interstate Commerce Commission in which it was pointed out that the tariff 
rate on wool and nylon shirts from Anderson, S. C., to Memphis, Tenn., of 
$2.39 was reduced by section 22 quotations of competing carriers, successively, 
to $1.50, $1.10, 90 cents, 80 cents, and finally 75 cents. Obviously, if $2.39 
is a reasonable rate for this service, 75 cents is below the cost of the service. 

The plain fact of the matter is the carriers do not have it within their own 
power to prevent this cutthroat rate cutting when there are no restrictions 
such as those required by the Hepburn Act. Some restraint must be exercised. 
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The requirement of the Hepburn Act that rates be published and not changed 
on less than 30 days’ notice is just as reasonably applicable to Government trans- 
portation as to commercial transportation. It is in the public interest to re- 
quire timely notice of proposed changes in rates and due publication of and 
adherence to the effective rates in connection with Government traffic as re- 
quired for commercial traffic. 


RAILROADS’ PERFORMANCE UNDER SECTION 22 INCONSISTENT WITH THEIR REPRE- 
SENTATION IN CONNECTION WITH THEIR SECTION 5A APPLICATIONS 


It is a matter of recent history that the railroads made extraordinary and 
determined efforts to secure the passage of the Bulwinkle bill to legalize their 
procedures for determining rates by joint action in rate bureaus. One of the 
important arguments advanced in seeking that legislation, enacted as section 
5a of the act, was that shippers should be advised of proposed changes in their 
rates and in the rates of their competitors and, that full opportunity be given 
to them to make their representations to the carriers in support of or in opposi- 
tion to any proposed change. If this argument is good as between private 
competitors, it is just as good between a citizen and his Government when the 
latter is undertaking to compete with him. 

We, as shippers, strongly resent the secrecy which surrounds the application 
of section 22 and the desire of the railroads to maintain that cloak so that they 
can cut rates at their whim without advising the private shipper of their inten- 
tion to do so and apparently with disregard of the effect upon that shipper. 


SUGGESTED AMENDMENT OF H. R, 525 


H. R. 525 is a model of brevity, and its purpose is well understood. We sug- 
gest, however, that it could be improved by adding the positive injunction that 
“the full applicable commercial rates fares, or charges shall be paid for trans- 
portation by any common carrier subject to the act of any persons or property 
for the United States.” This language was used in the repeal of land-grant 
rate requirements (54 Stat. L. 954; U.S. C., title 49, sec. 66). 


CONCLUSION 


No financial necessity requires that our Government compel the carriers to 
transport its freight for less than the regular published rates, which other 
shippers are obliged by law to pay. Nor are we aware that any attempted 
justification of lower rates has been presented. 

On the other hand, the great purpose of the Interstate Commerce Act was to 
provide strict uniformity in the treatment by the carriers of all who use their 
facilities. “The act was intended to cut up by the roots the entire system of 
rebates and discriminations and to put all shippers on an absolute equality,” 
Union Pacific R. R. vy. Goodridge (149 U. S. 680). The Government as a shipper 
should be placed on an “absolute equality” with other shippers. 

The Government's rates under section 22 are not only lower than those avail- 
able to other shippers, but they are also secretly negotiated and concealed from 
other shippers, and this, too, is inconsistent with the purposes of the act. 
“Secret rates will inevitably become discriminatory rates,” United States v. 
Illinois Terminal R. Co. (168 F. 546). 

These shipping interests, therefore, urge the approval of H. R. 525 with the 
amendment suggested above. 


Mr. Harris. Mr. James F. Pinkney is the next witness. 

Mr. Pinkney, I believe you are the general counsel of the American 
Trucking Associations, Inc. 

Mr. Pinkney. Yes, sir. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, AMERI- 
CAN TRUCKING ASSOCIATIONS, INC. 


Mr. Prnxney. Mr. Chairman and gentlemen of the committee, I 
appear today as general counsel of the American Trucking Associa- 
tions, Inc. 
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We were unaware until yesterday of the extent to which the rail- 
roads had withdrawn their active support from a great many of the 
Cabinet Committee recommendations, dealing with changes in the na- 
tional transportation policy and with changes in the rate provisions 
in the present Interstate Commerce Act. 

I might say it is encouraging to note that the railroads have aban- 
doned their previous position and now agree with us and many others 
in our contention that there is no need to change the present national 
transportation policy. Railroads now suggest no changes in the rate 
provisions of the present act, a position which this industry has con- 
sistently maintained. 

They do, however, suggest proposed additions to the rule of rate- 
making, section 15a, and with that particular recommendation we find 
ourselves in sharp disagreement just as we are with the provisions 
in H. R. 6141 recommended by the Commerce Department witnesses. 

We have divided our presentation into several parts. In view of the 
testimony yesterday morning on the rate provisions of the bill we 
should hike first to present our position on those provisions of H. R. 
6141 and H. R. 6142 which deal with the national transportation policy 
and the rate powers of the Commission, paritcularly the latter. 

Our principai witness is Mr. John R. Turney, a gentleman well 
qualified to speak on this subject. Next we wish to call Dr. John 
Frederick, an eminent transportation authority who will discuss the 
background of today’s Interstate Commerce Act as it relates to the 
issues before you and some of the economic implications of H. R. 
6141, 

I will conclude with a brief statement dealing with some of the other 
issues before you in H. R. 6141 and the other bills you have under con- 
sideration in this hearing. 

Mr. Chairman, if I may, I should like, before presenting Mr. Turney 
to you, to present a gentleman who has been a part of our preparation, 
who has done a great deal in connection with the preparation of our 
case, and whose statement appears as an appendix to the presentation 
of Mr. Turney this afternoon. 

I refer to Commissioner Clyde B. Aitchison, who was with the Inter- 
state Commerce Commission for 34 years, and, prior to that, for about 
16 years, with a State regulatory body. He has spent his lifetime 
in the study of regulatory matters with particular regard to rates. 
Mr. Aitchison is here this afternoon, sir. 

Mr. Harris. Judge, we are very glad to welcome you back to the 
committee. 

Mr. Arrcutson. If the chairman please, it seems quite familiar to 
be here, but I trust my appearance will be short. 

Mr. Harris. Well, whether it is short or long, we are always glad 
to have you come back with us. 

Mr. Arrcutson. You are very kind. 

Mr. Pinkney. Mr. Chairman, knowing the first witness, I do not 
believe he will read the first paragraph in his statement. 

I should like to point out that John R. Turney is an attorney with 
an office at 2001 Massachusetts Avenue NW., Washington, D.C. For 
the past 39 years he has been exposed to transportation rate-and-cost 
problems. He was counsel of the St. Louis-Southwestern Railway 
System from 1917 to 1929, and from 1929 to 1933, vice president in 
charge of law and traffic of that system. 
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He served as Director of the Section of Transportation Service 
under the late Joseph B. Eastman, Federal Coordinator of Transpor- 
tation, beginning with the institution of that agency in 1933 and end- 
ing in 1935. As Director of the Section of Transportation Service, he 
made extensive surveys, analyses, and reports respecting transporta- 
tion problems, and particularly rates and costs. 

These reports, known as Merchandise Traffic Report, Passenger 
Traffic Report, Freight Traffic Report, and Traffic Organization Re- 
port, covered railroad, express, bus, and truck operations insofar as 
information was then available. 

In 1942, he organized and served as Director of the Divisions of 
Traffic Movement and Transport Conservation in the Office of Defense 
Transportation, again under Mr. Eastman, who was Director. From 
1935 to 1942, and following his service with the Office of Defense 
Transportation, he has been engaged in the private practice of law, 
principally before the Interstate Commerce Commission in rate and 
other transportation proceedings. 

If the committee please, I should like to present Mr. Turney at this 


time. 


Mr. Harris. Very well. 


STATEMENTS OF JOHN R. TURNEY, ATTORNEY, WASHINGTON, D. C. 
AND CLYDE B. AITCHISON, ATTORNEY, WASHINGTON, D. C., AP- 
PEARING IN BEHALF OF THE AMERICAN TRUCKING ASSOCIA- 


TIONS, INC. 


Mr. Turney. If the committee please, this statement was prepared 
in connection with H. R. 6141 and H. R. 6142, and the remarks are 
directed primarily to those two bills. 

At the time it was prepared, I did not know of the radical change 
in the position taken by the railroads. It may be that some of the 
remarks in here which I shall endeavor to avoid are perhaps too crit- 
ical of the railroads in view of their present position. 

All I can say on that is that we are eid to welcome them in their 
progress toward the truth and hope ultimately they will join us. 

Since the enactment of the Interstate Commerce Act the Congress 
has relied upon regulation by the Interstate Commerce Commission to 
assure just and reasonable charges by carriers. Under that policy, a 
comprehensive system of rate regulation has been developed which 
generally has proved satisfactory to the shipping public and under 
which the finest transportation system in the aaa has developed. 

The bills here under discussion propose a radical change in that 
policy and revert to almost complete reliance upon rate competition 
as a means of assuring reasonable rates. 

I might add, Mr. Chairman, that I will not read this entire state- 
ment, but I will attempt to summarize it as I go along. I ask that 
the entire statement be included in the record. 

Mr. Harris. Yes, it will be included, the entire statement, together 
me any appendices that you might desire, or tables or other informa- 
ion. 

Mr. Turney. There are three appendixes, A, B, and C, and there 
are some graphs as I go along, all of which I would like to have in- 
corporated in the record, if I may. 
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Mr. Harris. I assume that the graphs will be included, too. How- 
ever, they will not appear in the record in color as you have them. 
That would be somewhat difficult at the Government Printing Office. 

Mr. Turney. I understood that, and they have been so drawn that 
when the colors are taken out it will be possible to differentiate them by 
the difference in the lines which appear on them. 

Mr. Harris. You may proceed. 

Mr. Turney. First, the alleged evil which the proposal is advanced 
to remedy is a claimed artificial allocation of traffic, resulting from so- 
called restrictive and outmoded regulatory policies. It is the purpose 
of this statement to show that no such evil exists, that traffic is not 
allocated, regulations are not unduly restrictive, and that the proposed 
amendments to the act would result in substantial injury to the 
national interest. 

I will not read the paragraph which quotes from the present national 
transportation policy. I want to say that under that policy I think 
that the following is the interpretation and the manner in which that 
policy has been implemented by the Interstate Commerce Commission 
with respect to competition among carriers; not merely carriers of 
different modes of transportation, but carriers within the same mode, 

First, the Commission holds uniformly that the carrier has the right 
to initiate rates to meet competitive rates of other carriers. The only 
limitation is that the rates must not be less than compensatory. 

Second, that a carrier may not be required to refrain from estab- 
lishing rates which are otherwise lawful for the purpose of providing 
an umbrella to enable another carrier of the same or a different mode 
of transportation to retain traffic. 

That one is an extremely important principle. So far as I know, 
and I think I am familiar with the decisions in this particular field, 
it has never been departed from. Strange as it may seem, an um- 
brella was first requested by the railroads who desired to be protected 
from rate cutting by motor carriers. The commission held, and very 
properly, that the motor carrier would not be required to maintain 
an umbrella over the rail rates. Since that time, in numerous cases, 
it has held with respect both to motor carriers and railroads that 
under no circumstances will it provide an umbrella one for the other. 

The third, and this is equally important holding which the Com- 
mission makes is that carriers Have the duty to maintain a just and 
reasonable rate adjustment, and this is extremely important, under 
which all articles may move freely and no class of traffic is unduly 
burdened. 

Finally, they hold that carriers should not be permitted by competi- 
tive rate cutting to reduce the charges upon particularly desirable 
classes of traffic to the lowest possible compensatory level. 

Their reason for this holding, contrary to what has been stated 
in this record, is the resulting increases in the burden to be borne by 
other traffic and the destructive effect of such rate cutting upon the 
adequacy and financial soundness of the national transportation 
system. 

To prevent destruction rate wars, the Commission has required and 
does require all carriers, subject to its jurisdiction, who proposed 
competitive rate reductions, to show, first, that the proposed rate is 
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compensatory; and second, that it is no lower than necessary to meet 
demonstrated competition. In other words, it holds that carriers 
should not establish rates at a lower level than that at which they 
compete on even terms for the traffic and participate freely in the 
traffic movement without handicap. 

The charge has been made that Commission is engaged in allo- 
cating among the carriers. It was phrased in this record by the vice 
president and general counsel of the Association of American Rail- 
roads, Mr. J. canted Fort, in his testimony before the subcommittee 
last September. It is quoted in my statement and I will not quote it 
again except to say that it is claimed that the so-called fair snare test 
is regarded by the Commission as of overwhelming importance. For- 
mer Commissioner Clyde B. Aitchison has made an analysis and ref- 
utation of this statement in his Fair Share of Competitive Traffic 
as a Test of Rate Reasonableness. This statement is appended as 
Appendix C. 

The term “fair share” was first given currency in rate cases by the 
railroads. The first time I ever heard it was when I asked one of my 
freight agents who was soliciting for the railroad, what he was doing 
with respect to the traffic of a certain shipper. His reply was that 
he was getting his fair share of it. I have heard it quite frequently 
since that time, but almost invariably as a part of the railroad charges. 

It was at the insistence of the railroads that the national transpor- 
tation policy in 1940 first required the Commission to consider the 
effect of its rate regulation upon the movement of traffic by the car- 
riers affected. The use of “fair share” in Commission cases, and this, 
I think, will be shown by Commissioner Aitchison’s analysis, has been 
either a recitation of statements made in the record, generally by wit- 
nesses for the railroads attempting to justify rate reductions, or as a 
shorthand expression for the longer phrase “a fair opportunity for the 
carrier to compete for the traffic.” 

The latter phrase very nearly expresses the Commission’s concept 
of the objective of regulation of interagency competition. 

The courts were called upon as early as 1940 to overrule the same 
fallacious and misleading argument which is now pressed upon this 
committee. In Scandrett v. United States, the dissenting opinion in 
which I observe witnesses for the Commerce Department have quoted 
freely from, the three-judge court, later affirmed per curiam by the 
Supreme Court, said: 

Petitioners urge that it is not the function of the Commission to apportion 
the traffic. We do not understand that the Commission did or intends to “ap- 
portion” the traffic. It merely equalized, by differentials, the prospects or op- 
portunities for procuring traffic. 

It is difficult to see anything so reprehensible about the application 
of the principle that rate regulation should be such that all carriers 
have a fair opportunity to compete for traffic. Certainly I believe no 
carrier can fairly contend that it should be given more than a fair 
opportunity to compete for traffic. It has never been the policy of the 

ommission to attempt to allocate traffic among com eting modes or 
to determine what is for particular modes a “fair share” of a par- 
ticular traffic. Rather it has concerned itself uniformly with the 
maintenance of conditions which would permit all carriers an equal 
opportunity to compete for available traffic. 
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This has frequently meant, as Commissioner Aitchison points out, 
the establishment of rate differentials which would overcome service 
disadvantages of the railroads or the water carriers, and thus permit 
the shipper to choose among the competing modes freely. , 

My friend, the next to the last witness for the railroads, inentioned 
the Urea Fertilizer case. In that case, the protested rail rate on Urea 
Fertilizer was established for the purpose of placing the rail carriers 
in a position to successfully compete for a fair share of the traffic. 

The claim that the railroads have been prevented by the Commis- 
sion from making drastic competitive rate cuts is equally untrue. Last 
September in a presentation made by the railroads as a group in con- 
nection with the wage adjustments which were made in the fall of 1955, 
the railroads presented a list of important commodities upon which 
they had made drastic reductions in rates. At page 41 of this state- 
ment I have reproduced that list. It is on 3 pages and it shows the 
extent to which rates were reduced in all of the 3 territories. 

The claim has been made here, and certainly anyone reading the ree- 
ord would get the idea, that the railroads have been helpless in at- 
tempting to get fair adjustments, that their tariffs are regularity sus- 
pended. 

In 1955, 126,790 rail, water and motor carrier traffs were filed witn 
the Commission. Of that number, 3,974, or 4 percent, were protested. 
Of the protested tariffs, there were 776 rail tariffs. Of those 776, 181 
were suspended, which was 23 percent of the protested tariffs, and a 
very small, infinitesimal fraction of the total tariffs filed. On the 
motor carrier side, there were 2,990 tariffs filed, and of that number 
1,774 were suspended, which was 59 percent. Against the railroad 
tariffs, 82 of the protests were by other railroads, 456 were by motor 
carriers, 5 by forwarders, 94 by water carriers, and 148 by shippers. 

I might say that the actual record before the Commission entirely 
refutes the claim made that there has been any unfair treatment either 
of the railroads or the motor carriers with respect to their ability to file 
tariffs. In the reductions which are listed in appendix A, at 41, the 
reduction was greatest in the case of steel in the eastern or, as it is 
called, official territory. There two reductions were made, one in 1950 
and another in 1954, and they aggregated 39 percent. The first one, as 
I recall, was about 24 percent. That reduction upon a large part of 
the steel traffic did not gain the railroads any appreciable tonnage. 
They lost net 24 percent of the revenue which they had been receiv- 
ing. They again reduced in 1954. So the total reduction upon that 
traffic is now 39 percent. 

In the pending case it was computed that the rail and motor carriers 
by reason of the rate war that has been in effect in that commodity 
have lost at least $60 million a year in revenues for the last 5 years. 

Finally, if a comparison is made it will be found that over the past 
several years the Commission has disapproved at least three motor 
carier reductions for each rail reduction in rates which it has con- 
demned. 

The next matter which I will discuss is the proposed rate making 
standards as set out in the bill and as explained by the Cabinet Com- 
mittee report. 


78456 —56—pt. 2——-2 
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Under the rate making provisons of the bills, it is made the duty 
of carriers to publish— 


not less than just and reasonable minimum charges nor more than just and 
reasonable maximum charges— 


and any charge— 


which is less than the just and reasonable charge or more than a just and reason- 
able maximum charge— 

is declared unlawful. It is further provided that when the Com- 
mission finds that this section has been violated it shall deterimne the 
reasonable minimum or maximum rate resulting in charges not less 
than just and reasonable minimum charges nor more than just and 
reasonable maximum charges. 

Unlike the report of the Advisory Committee, the bills do not pur- 
ort to define what is meant by the term “reasonable minimum charge.” 
hey indicate that in determining a just and reasonable “maximum 

charge” the Commission shall not require such charges to be reduced 
below the full cost of performing the services to which they apply, 
exclusive of losses in other services. 

In other words, contrary to usual regulatory provisions, an attempt 
is made to set a floor but not a ceiling for a “maximum reasonable 
charge.” Inasmuch as the Commission over a long period of years 
has determined under the present act the meaning of the standards 
‘Just and reasonable maximum charge” and “just and reasonable 
minimum charge,” under generally accepted canons of statutory inter- 
pretation the courts might well hold that those terms would be car- 
ried into the proposed amendments with the same interpretations. 

However, in view of the fact that the report of the Advisory Com- 
mittee and the statements made in support of this legislation by its 
roponents define a reasonable minimum charge as one which means 
directly ascertainable cost” and a maximum reasonable charge as one 
which meets the “full cost,” it is also possible that these latter connota- 
tions will be substituted for those heretofore used by the Commission 
and for that reason I will assume for the purpose of this statement that 
such is the intention of the framers of the proposed bills. 

A great difficulty with the proposed revisions is that they cast aside 
standards for the determination of lawful and reasonable rates which 
have been developed by Congress, by the courts, and by the Commis- 
sion over the years and embark on the uncharted sea of vagueness. 
The standard of “directly ascertainable cost” is one which so far as I 
know has never been authoritatively defined. Some statisticians say 
that it approximates the long range view of “out-of-pocket cost” used 
by the Commission, others that it is what the economists call “average 
variable cost,” and still others that it means the extremely limited or 
momentary range of out-of-pocket cost which would be about half 
of the cost used by the Commission. It may be that what is meant by 
the Cabinet Report is “out-of-pocket cost” but even this concept is an 
indefinite one. 

On page 9 I set out a statement which shows the entire operating 
expenses of all of the class I railroads in 1954 treated as a single sys- 
tem, for the purpose of illustrating just how indefinite this concept of 
a directly ascertainable cost is. It should be premised that the railroad 
expenses are recorded in functional accounts, depending on the pur- 


‘ 
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pose for which the material is purchased, or on the labor which is 
performed. 

The cost of inserting a tie is placed in one account, and the cost of 
it in another; and the cost of a rail is one account and the cost 
of laying it is another, the track-laying account. These are all called 
primary accounts and there are 150 separate accounts, many of which 
have from 3 to as many as 6 or 7 subaccounts. In the table on page 9, 
I have compressed these 150 separate primary accounts into 27 more 
or less homogeneous groups merely to get the information on the 
page. It cannot be compressed in making the cost study. The amounts 
of money shown in the columns are those which were expended in 1954, 
in the first column. In the second column there is shown common 
expense, common between freight and passenger. In the third column 
there is shown the apportioned common expense that is apportioned 
to freight. In the fourth column is the amount of direct freight ex- 
pense. It will be observed at the very start that in the freight and 
passenger distribution alone, about 40 percent of the expenses are 
common to freight and passenger, and, therefore, are not directly 
ascertainable. 

What is true with respect to freight and passenger is amplified many 
times over when the attempt is made to take these 150 accounts and 
spread them over, first, the service units of rail operation—that is, the 
line units, running trains, intermediate terminaling, etc—and then 
to spread the same accounts over classification, switching, house, team 
and industry tracks, interchange, and then over station, clerical, plat- 
form, et cetera. After you have gotten there, you have just begun 
apportioning and allocating expense in order to get even out-of-pocket 
cost, because the largest and the most important and the most com- 
plicated step is the translation of the line and terminal] service unit 
expenses into the true traffic unit expenses, which are hundredweight 
and hundredweight-miles. 

The foregoing sketchy outline of the costing procedure should 
reveal the utter absurdity of speaking of either “directly ascertain- 
able” or “ascertainably direct” cost of providing railroad transporta- 
tion. Strictly speaking, few, if any, costs of transportation can be 
said to fall within either of those concepts. 

Mr. Chairman, on the next line there is a typographical error which 
I would like to have corrected. In the title it is impossible to establish 
a nondiscriminatory rate structure, the word “cost” has been dropped. 
It should be inserted between “nondiscriminatory” and “rate struc- 
ture.” 

It should be premised that the rate structures of the rail and motor 
common carriers have never been predicated upon costs. The cost 
of providing transportation service by the railroads has been of 
significance chiefly in determining the overall level of rates within a 
given pe tp and in more recent years, the determining whether or 
not a particular rate was compensatory, the latter issue arising in 
cases where destructive competition was claimed by competing car- 
riers. Entirely aside from the question of desirability of such a 
structure, it is virtually impossible to establish a cost rate structure 
which meets the equality requirements of sections 3 and 4 of the 
act. 
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Inasmuch as the railroads are no longer insisting upon that part 
of the bills providing for a cost-rate structure, I will not read or 
comment upon those criticisms but still ask that it be kept in the 
statement. 

I want to go now to the paragraph headed “Out-of-Pocket Cost” 
on page 12. 

Basically out-of-pocket costs constitute the aggregate of all variable 
costs applicable to a particular traffic. What constitutes “out-of- 
pocket cost” varies widely depending on the period of time under 
study. In the short-range view, out-of-pocket costs of transportation 
will vary from almost nothing to as much as 50 percent or more 
of the full cost. This is true because over a short period of time it is 
impossible to adjust expenses completely as traffic increases or de- 
creases. But in the long-range view and particularly over a period 
long enough to take in the entire cycle or life of the transportation 
service and the facilities required to provide it, the out-of-pocket 
cost will vary from around 80 to 100 percent of the full cost. The 
Commission’s Bureau of Accounts, Cost Finding, and Valuation, after 
exhaustive studies of railroad expenses and their variation with traffic, 
has found that 20 percent of railroad costs are constant or non- 
variable with traffic, and the remainder are out-of-pocket costs. On 
the other hand, motor-carrier costs are held by many cost experts 
to be almost 100 percent variable with traffic, a reflection of the rela- 
tively small fixed plant required by these carriers. 

I should have said in connection with page 9, the table entitled “The 
Anatomy of Out-of-Pocket Costs,” that the last column, 7, in that 
table, represents the out-of-pocket cost which was obtained by applying 
80 percent to the total freight cost shown in cloumn 6. There is not 
included in that table the return on investment, which is within 
limits a part of the out-of-pocket cost as I shall hereafter point out. 

The full cost, both out-ofpocket and constant of handling all traf- 
fie—and I want to emphasize the word “all”—is ascertainable but the 
full cost of any particular traffic or movement is not ascertainable be- 
cause there is no known way of accurately distributing the constant 
or nonvariable elements between the traffics or movements. Probably 
the least arbitrary method of allocation is that of assigning the con- 
stant or non-variable cost among traffics in the same proportion as 
the variable or out-of-pocket cost is assigned. 

Another method, and one which the Bureau of Accounts, Cost 
Finding, and Valuation sometimes uses with the caveat that it is 
wholly arbitrary, is to assign the constant gr nonvariable cost upon 
the basis of tons in the case of terminal costs, and upon the basis 
of ton-miles in the case of terminal costs, and upon the basis of ton- 
miles in the case of linehaul costs. This method assumes that the 
constant cost varies with the weight or the weight distance, an as- 
sumption which is known to be contrary to the actual fact. 

These constant or fixed costs, which together with the passenger 
and 1. c. 1. deficits are called the “transportation burden.” at con- 
cept is highly important. That constitutes, on the whole one-third 
of the transportation cost. 

It must be met from some or all of the traffic if the carrier opera- 
tion is to remain profitable as a whole. 
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In the past, this burden has been assigned among the various traffics 
largely in accordance with the carriers’ managerial judgment as to the 
ability of the traffic to bear the burden. Thus, commodities where the 
value of service is quite low have borne a relatively smaller share of 
the burden, whereas the more highly valued traffic and traffic where 
the value of service is greater, such as manufactured products, have 
——s borne a relatively higher proportion of the transportation 

urden. 

I will point out later the importance of this distribution of trans- 
portation burden in maintaining the free movement of raw materials 
and finished products throughout a country as geographically exten- 
sive as our own. Suffice it for the moment to say that both the rail- 
roads and the Commission have in the past insisted that each traffic 
contribute something to this burden, on the theory that the carrier 
is better off without the traffic unless some contribution is made toward 
that burden. 

Under the proposed new standard of “directly ascertainable costs,” 
it is possible that a carrier might establish rates which contribute 
nothing toward the overhead burden, and this a carrier might for a 
time be willing to do in order to eliminate a carrier competitor whose 
out-of-pocket cost was somewhat higher. It is by no means clear 
that under H. R. 6141 and H. R. 6142 the Commission would have any 
power to stop such a clearly destructive action if a covetous com- 
petitor concluded that its short-run advantage warranted the action. 

Thus effective regulation of minimum rates is abandoned by the 
removal of any workable or defined standard by which the Commission 
can be guided in the discharge of its responsibility. Transportation 
cost-finding is not as yet and probably never will be an empirical sci- 
ence which can furnish answers of sufficient definiteness to warrant 
their use as a basis for ratemaking. Out-of-pocket costs are invalu- 
able tools in testing the compensativeness of a particular rate or sys- 
tem of rates, but they are wholly deficient as a measure of a “just or 
reasonable rate” either minimum or maximum. The attempt to es- 
tablish a system of rates based on costs has a foundation so utterly 
unrealistic and so indefinite and amorphous as to be impossible of 
application in anything other than a purely arbitrary manner. Estab- 
lished and time-tested standards of ratemaking are abandoned, and 
the regultory agency left without any clear and discernible guideposts 
to govern its execution of the congressional policy. 

I pass from the question of a cost basis of rates to the issue which is 
sharply drawn between the railroads and the motor carriers and that is 
the desirability of competitive ratemaking. 

A basic fallacy of the Advisory Committee lies in its confusion 
of competitive ratemaking with “free enterprise” and “dynamic com- 
petition.” Actually, competitive ratemaking is the complete antithesis 
of both free enterprise and dynamic competition. With carriers freed 
of all restraint and competing for traffic upon the basis of cutrates, 
the conditions essential to free enterprise and dynamic competition 
will cease to exist, being supplanted by a monopoly by the carriers 
having the greatest economic strength. 

For the past 50 years, we have relied as a Nation upon service com- 
petition in transportation as the best means of insuring technical ad- 
- vances, innovations and service improvement. Appreciating the im- 
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portance of each of the different modes of transportation and their 
individual and unique contributions to a well-rounded national trans- 
portation ayetemn, the Interstate Commerce Commission has sought to 
carry out the national policy by preventing the excesses of unbridled 
rate competition among carriers. To this end the commission sought 
to see to it that carriers compete vigorously with one another but 
that none compete so successfully that its competitors are destroyed. 

It is now contended that we must abandon our reliance upon service 
competition as a promoter of development and progress in transporta- 
tion, and that we should unleash the competitive Saree in pricing or 
ratemaking and remove much of the power of the Interstate Com- 
merce Commission to prevent competitive rate reductions. The car- 
riers would gain new freedom to attempt to filch the traffic of their 
competitors by means of rate reductions, presumably so long as the 
resultant rates were above directly ascertainable costs, whatever that 
concept may mean. If all carriers and all modes of transportation 
were of relatively the same economic strength, and if all carriers had 
available to them captive or noncompetitive traffic from which they 
could recover the loss in revenue resulting from these competitive rate 
reductions, the suggested policy would be less disastrous to the con- 
cept of a sound national transportation system including all modes 
of transportation. 

However, the railroads have relatively much greater economic 
strength than their competitors, the trucks and the water carriers. 
The rails have captive traffics such as coal, ore, and agricultural com- 
modities for which the trucks at least are not competitive, and which 
the railroads can rely upon to continue to furnish traffic to support 
the rail rate war against the trucks and the water carriers. If freed 
from the restraining influence of regulation, the rails would be in a 
position to slash the rates on the traffic for which they are now com- 
peting with the trucks and the water carriers to a point where the 
trucks and the water carriers will be destroyed as effective competi- 
tors. This is what competitive ratemaking really is. It is not free 
enterprise or dynamic competition, but the most ruthless and destruc- 
tive sort of economic warfare. 

The prime objective in 1887 for the enactment of the Interstate 
Commerce Act was to establish the law of equality by eliminating 
discrimination between persons, places, and commodities. The rail- 
roads in their unbridled and unregulated competition with each other 
had sought to do then just what the railroads again seek to do here— 
lure away the traffic of their competitors by means of rate concessions. 
As a result, shippers with large volumes of tonnage, such as Standard 
Oil in those days, cities with large industrial production and heavy 
inbound or outbound tonnage, and heavy-moving commodities, were 
the recipients of rate concessions from the traffic-hungry railroads. 
This situation Congress sought to correct by prohibiting unjust dis- 
crimination and preference in sections 2, 3, and 4. 

Solicitation of traffic on the basis of rate concessions is no different 
today than it was in 1887, and the beneficiaries of this competitive 
ratemaking will be again the large shippers, large communities, and 
heavy-moving commodities. Its victims will be the small shipper, the 
small or unimportant locality, and those commodities which do not 
excite the avarice of the rail traffic managers. Thus, the so-called free ~ 
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enterprise and dynamic competition will inevitably result in the pref- 
erence of the large over the small and the destruction of equality of 
opportunity—the very basis of any free-enterprise system. Only 
if the Commission is permitted to continue to function as the arbiter 
of rate competition can truly dynamic competition be maintained. 

The charge of the Advisory Committee report that the regulatory 
policy has not — pace with changing competitive conditions is 
wholly without validity. The transportation policy has undergone 
thoroughgoing sproneidavaticts by Congress in 1920 and 1940. The 
very sections of the national transportation policy which the bills 
would have you jettison were written at the behest and insistence of 
the Report of the Committee to Submit Recommendations Upon the 
General Transportation Situation appointed by President Roosevelt 
in 1938, consisting of the presidents of three of the largest railroads, 
Pennsylvania, Southern, and Union Pacific, and the chairmen of three 
of the largest brotherhoods of railroad employees. They were the 
ones responsible in large measure for the present transportation policy. 

The soundness, equity, and justness of that policy was being ex- 
tolled by the Association of American Railroads as late as November 
1953, in its publication Railway Digest. 

While it is true that a large part of the Interstate Commerce Act 
was developed in a period when the railroads had, by elimination of 
their water competitors, become the sole means of public surface trans- 
portation, there nevertheless was intensive competitive rivalry among 
the railroads themselves. The new competitive factor which has de- 
veloped over the last 30 years has been interagency competition or 
competition between different modes of transportation. 

The need for regulation of the rates of competing railroads was 


largely due to the requirement of equality. This need was increased, 
not lessened, by the advent of competing modes of transportation which 
brought into the struggle many thousands of additional competitors. 
If the railroads were the only mode of transportation the need for 


gulation of their rate competition would still exist. } 

I do not have to go further than to point out that that is exactly 
what the witness for the railroads said the other day, that they wanted 
to be protected against the competition of themselves, and that it was 
necessary to prevent them from competing with themselves and de- 
stroying themselves by their competition. Therefore, he was opposed 
to a suggestion that this dynamic ratemaking competition apply as 
between carriers, instead of, as proposed in the bills, between modes 
of transportation. 

If the railroads did not exist, there would still be need for regula- 
tion of rate competition of the motor carriers among themselves. In 
the list which I read you earlier in the afternoon, out of 3,399 pro- 
testants against motor carrier tariffs, 2,140 were by other motor 
carriers. 

Unregulated rate competition can be relied upon to prevent extor- 
tionate rates. It can also be relied upon most surely to destroy neces- 
sary transportation service and to assure inequality of charges among 
persons, places, and articles of commerce. These, in my opinion, will 

e its inevitable consequences. 

It is claimed that the Commission should be forbidden, in the exer- 

cise of its rate regulatory powers, to consider the effect of a particu- 


re 
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lar rate upon competing carriers or competing modes of transporta- 
tion—a complete reversal of the policy urged for adoption by the 
railroads in 1940 and adopted by Congress in the Transportation Act 
of 1940. To some extent the complaint appears to be directed at the 
alleged Commission policy of allocating traffic among carriers to which 
I have already referred. But it also reflects the proponents’ impa- 
tience with the time-honored policy of the Commission of seeking to 
prevent unfair and destructive competitive practices among compet- 
ing carriers as well as among competing modes of transportation. In 
fact, such a policy is the inevitable corollary of the policy favoring 
the preservation of an adequate system of transportation by the vari- 
ous modes, which Congress had decreed the Commission should en- 
force. This is true because a sound and adequate national transporta- 
tion system is impossible without adequate revenues to preserve and 
maintain adequate service. 

Unfair or destructive rate competition consists in one carrier need- 
lessly cutting rates and thus impairing the revenues of itself and other 
carriers for no other reason than to filch the traffic of and thereb 
destroy its competitor. If any carrier is left free to engage in wach 
unfair or destructive competitive practices, revenues necessary to 
preserve adequate service are depleted, and ultimately the soundness 
and adequacy of the whole transportation system is impaired. Some 
independent and impartial regulatory agency with the general public 
interest at heart is necessary to assure that the individual carrier will 
not, in pursuit of its own immediate advantage, set about to destroy 
a competitor through unfair or destructive competitive practices. The 
principle was thus well put by the late Elmer A. Smith, former gen- 
eral counsel of the Illinois Central system, a distinguished and out- 
standing railroad statesman in every sense of the word. 

I will not read the statement but will leave it the way it is in the 
statement. I will commend it to the attention of the committee. 

The public interest in avoidance of destructive competition would 
be entrusted solely to the conscience of the individual carrier. We 
submit that nothing could be more surely destructive of a sound and 
adequate transportation system than the pursuit of such a shortsighted 
policy. In contrast the Commission has, therefore, in fixing mini- 
mum rates, first determined what constitutes a reasonable level of 
charges considering all the ratemaking factors and not cost alone. and 
it has then determined upon an adjustment which would permit the 
carriers to compete with each other upon approximately equal terms. 

Under the present national transportation policy, the Commission 
probably has the power to impose minimum rates above a carrier’s 
cost in order to preserve a national svstem of transportation consist- 
ing of more than a single mode of transportation. However, in the 
past 2 years, I have had occasion to read all of the decisions of the 
Commission on this subject since 1950. I have been able to find but 
one case where a division, never the Commission, has asserted that 
power. In that case, the division later reopened the proceeding for 
reconsideration and the complaint was subsequently withdrawn. There 
never has been an order such as that which has been hammered at 
this committee that the Commission has attempted to hold an umbrella 
over the rates of a competing carrier or has attempted to fix the rates 
of one carrier by the needs of another. 
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In every case, that I have been able to find, in which the Commis- 
sion has fixed as a minimum rate a rate above the out-of-pocket cost 
of the proponent carrier, it will be found that it was done because of 
the effect upon the distribution of the transportation burden and other 
elements of ratemaking, and not at all for the reasons assigned by 
my learned friend on the other side. 

Nevertheless, although that power has not been used in the 15 years 
which the Commission has had it, I believe that it is vital to effective 
regulation that the Commission continue to have the power to consider 
the effect on competing carriers and modes of transportation of mini- 
mum rates which a prescribed. 

I do not think I am quite alone. I obtained this morning a copy 
of a petition for suspension. It is now pending before the suspen- 
sion board of the Commission. It was filed by the Western Trunk 
Line Committee, a railroad committee. It was against a tariff filed 
by tht Grain Belt Transportation Co., and the commodity rate was 
on tractors and parts in straight or mixed carload from Charles City, 
Iowa, to points in Oklahoma. 

I want to read you the reasons which the railroads requested that 
this rate be suspended, and I am quoting exactly : 

It will be noted in the attached exhibit that the proposed truck rates range 
from 17 to 22 cents per hundred pounds under the rail rates to the representa- 
tive destination shown. Your petitioner is unaware of any carrier or commercial 
competition necessitating rates on as low a basis as here proposed. And it is 


evident that if they are allowed to become effective, rail carriers would be pre- 
cluded from any participation in this traffic. 


There are your three “shall nots,” every one of them in reverse, in 


that paragraph. That is what the railroads practice. You have been 
hearing what they preach. 

Competitive rate cutting leads inevitably to discrimination. The 
history of regulation under the Interstate Commerce Act provides 
myriad examples of the necessity for governmental control of carrier 
selfishness in order to prevent preference of the large shipper and 
discrimination against the small shipper. 

All of the major rate proceedings have revealed the tendency of 
uncontrolled carrier management, whether of rail, water or highway 
carriers, to respond to the pressure and demand of the big and im- 
portant shippers or receivers, many of whom have publicly espoused 
the principles of these bills, in derogation of the interests of the small 
shippers and receivers and of the smaller and relatively less important 
communities or localities. These bills would not only restore the un- 
controlled competitive ratemaking which existed prior to the Inter- 
state Commerce Act, but would remove any effective remedy for dis- 
criminatory pricing by the carriers. 

Prior to the enactment of section 15a the courts held that under 
section 3 of the present act that upon a finding of discrimination the 
Commission had only the power to condemn the tort and not the power 
to prescribe the remedy. Under the present section 15, the Commis- 
sion has the power to prescribe the remedy as well as to condemn the 
tort. The bills would take away that power and leave the Commis- 
sion without any effective means of correcting a discriminatory rate 
situation, in my opinion. 
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The small shipper and the small community, as I have said, are the 
usual victims of discrimination because the amount of traffic that they 
can offer does not incite the avarice of the carrier traffic manager. At 
the same time, a discrimination case under section 3 under the rulings 
of the courts and the Commission casts aoe the complainant a burden 
of proof so onerous that only large and financially strong shippers or 
receivers can afford to sustain it. 

As a result, the small shippers and small communities have relied 
in the past on the general relief from discrimination accorded by the 
Commission under the present law in general rate proceedings where 
the Commission prescribes a just and reasonable rate adjustment. 
This would no longer be possible. 

For many years a substantially lower basis of rates existed in official 
territory, the territory east of the Mississippi River and north of the 
Ohio-Potomac, than existed in other parts of the country, and its dis- 
criminatory effect was the subject of repeated complaint by the south- 
ern and western sections of the Nation. The Commission undertook 
to correct this discriminatory situation by prescribing a uniform 
scale of class rates east of the Rocky Mountains in docket 28300 and 
also to prescribe a uniform classification nationwide in docket 28310. 
Neither of these momentous decisions, which did so much to bring 
about equality could have been effectuated under H. R. 6141 and 6142 
which have eliminated the power of the Commission under section 
15 to prescribe a basis of rates to eliminate descrimination. 

An anomalous situation arises under the proposed amendment of 
section 4 in that the carriers would be free to establish rates for a long 
haul lower than those in effect for a shorter intermediate haul over the 
same line, without prior application to the Commission, and to justify 
those rates upon the basis of competition by another carrier or carriers. 
Yet under section 15 (1) the Commission is specifically prohibited 
from considering the relation of a carrier’s charge to the charge by any 
other mode of transportation. Thus, in effect, the new section 4 per- 
mits the carrier to justify a departure from the long haul-short haul 
rule upon the basis of competition, and in the next breath section 
15 (1) prohibits the Commission from considering the rate of the com- 
peting carrier. Must the Commission than take the word of the car- 
rier who is departing from the long haul-short haul provision that 
competition of another carrier exists and justifies the departure ? 

If the committee please, I have come to what I regard as the most 
important matter and the most serious defect in these bills. That is 
the resultant redistribution of the transportation burden among dif- 
ferent kinds of commodities. 

The implicit, if not avowed, purpose of the bills and the report of 
the advisory committee is to bring about a rate adjustment based 
entirely upon the cost of service. I have already commented upon the 
utter impracticability of such a proposal because of the absence of 
any standard by which cost rates can be accurately established. 

Under the rate adjustment initiated by the railroads many years 
ago prior to regulation and approved and continued by the Coshniie 
sion under regulation, there is in effect today throughout the United 
States what is known as a “value of the service” rate adjustment. 
In essence, this means rates upon high-valued products, such as manu- 
factured products, are relatively greater per ton, per car, per car- 
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mile or per ton-mile than the rate upon primary or raw products, such 
as those of agriculture, animals, mines, and forests. This means that 
a relatively small proportion of the transportation burden over and 
above out-of-pocket costs has been assigned to the lower valued prod- 
ucts with the result that they have been able to move freely. On the 
other hand, the higher valued manufactured products have borne a 
relatively high portion of the transportation burden but have also 
moved freely. 

That might be illustrated by the relationship of the rate to the 
value of the product. The average rate on coal is approximately 
80 percent of the value of the product at the mine. The average rate 
on steel products which load almost as heavy as the coal is only 5 
percent of the value of the product. It is that difference in relation- 
ship that is helped and aided by the value of the service adjustment. 

he free movement of raw materials and manufactures through- 
out the country is the very foundation of our national economy as op- 
posed to the insular economy of Europe today. Without it our cities 
and towns would have grown up only along the rivers and seacoasts; 
our inland cities and towns could never have existed. If there is to bea 
continued free movement of traffic, and particularly of the lower 
valued commodities, this value of service structure must be maintained. 

If, as the report intimates, the time has come to shift to a cost of 
service rate structure, the rates on those low-valued commodities must 
be increased to offset and compensate for the reductions which would 
inevitably follow on competitive traffic if present regulatory controls 
were removed. 

Always being fond of my stomach, I have thought that in Washing- 
ton, D. C., if that came abcut, we would no longer be able to enjoy 
the fresh fruits and vegetables from the San Joaquin, Imperial, Salt 
River, Rio Grande, Wenatchee, and Hood River Valleys of the West. 

Under the latest available information, the average revenue upon 
manufactured products is 185 percent of the out-of-pocket cost, as 
computed by the Bureau of Accounts, Cost Finding and Valuation; the 
average revenue of the products of agriculture, 128 percent; those of 
animals and their products, 115 percent; those of mines, 121 percent; 
and those of forest products, 128 percent. Upon the whole, the re- 
lationship of the revenues of nonmanufactured products to the out-of- 
pocket cost of transportation is 124 percent. 

On the whole the revenue on all traffic is 150 percent of the out-of- 
pocket cost, which means that the transportation burden, as I have 
said heretofore, constitutes a third of the total cost. 

If the value of service concept is to be discarded in favor of a cost 
of service rate adjustment, it follows that all traffic would have to 
yield in revenues approximately 150 percent on all freight traffic as 
a whole. To increase the revenues on nonmanufactured products from 
the present 124 percent of out-of-pocket cost to 150 percent: of out-of- 
pocket cost would require rate increases on these nonmanufactured 
products of about 21 percent. They include such commodities as wheat 
flour, cereal food preparations, hay and straw, soybean and vegetable 
oil cake, most fresh fruits and vegetables, frozen foods and vege- 
tables, livestock, coal, coke, ore, sand and gravel, crushed stone, crude 
petroleum, phosphate rock, sulfur, logs, pulpwood, fuel and road oils, 
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brick, sewer pipe, and animal and poultry feed. Most of these com- 
modities are already severely burdened by the general rate increases 
coming one after another in recent years. 

Witness, for example, the case of coal which contributes over 25 
percent of the total rail tonnage. It is presently faced with a struggle 
for survival against natural gas and oil in the competitive fuel market 
and clearly unable to bear rate increases in the amounts necessary to 
provide the munitions of war, to sustain a rail rate war against the 
motor carriers and water carriers. 

_ A large segment of the economy, albeit composed of small and some- 
times insignificant units, will be placed at the mercy of the railroads 
under these bills, and almost inevitably will become mere pawns in 
the game as the railroad traffic managers vie with each other and with 
their competitors in slashing rates to obtain the traffic of a relatively 
few large shippers in whose hands are concentrated the vast tonnages 
of iron and steel, aluminum products, alcoholic liquors, manufactured 
foods and cereals, canned goods, lumber, textiles, automobiles, soap, 
sugar, cheese and dairy products, tobacco and cigarettes. On all of 
those I have mentioned and a number of others, there have been sub- 
stantial decreases by the railroads in the last few years. 

Is it not significant that these shippers are vigorously espousing 
these bills? 

I ask you to look at the graph on page 27. I have divided all freight 
traffic into two kinds. The upper 2 bars deal with manufactured traf- 
fic, and you will observe that they account for $4.25 billion in revenues, 
which is a little over half of the total freight revenue. 

The raw and semiprocessed materials account for $4,013 million. 

The first bar shows the out-of-pocket cost of manufactures as re- 
ported by the Commission’s cost section. The red portion of that bar 
shows the amount of the contribution of manufactures at the present 
time to the overall burden of transportation under a value of the service 
basis of ratemaking. 

You will notice that that is almost as much as the out-of-pocket 
cost. If you shifted, as the Advisory Committee says we must shift, 
to a cost of service basis, the out-of-pocket cost of manufactures 
would remain the same, but the contribution to burden would be 
reduced by $800 million. That is shown by the little red square 
to the right. 

Let us look and see what happens on the raw material. The out-of- 

ocket. cost. there is a much greater amount than the contribution to 
burden under the present rate adjustment. But if you shift to a cost 
of service rate adjustment, the contribution to burden will be in- 
creased on these commodities by precisely the same amount as it 
was reduced on manufactures. 

Quite apart from the effect of the abandonment of the value of 
service rate structure on the rates for raw materials, fuel and agricul- 
tural products, is its devastating effect upon transportation. The Ad- 
visory Committee’s intimation that the Motor Carrier Act of 1935 
was enacted in the expectation that cost of service would be given 
greater emphasis in ratemaking is wholly without any support in 
the legislative history of that act. I happen to know because I 
was engaged in trying to get truck costs at that time for the Coordina- 
tor. As a matter of fact, when the Motor Carrier Act was spon- 
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sored by Coordinator Eastman there was an almost complete dearth 
of data respecting truck costs and this situation continued at least 
as late as 1941. As I recall, the first time any effort was made, and it 
was made by the truck industry, was in 1939 to obtain the cost of 
transportation by motor carrier. 

The adoption of a cost of service concept in ratemaking might well 
spell the end of the trucking industry as we know it today. The 
rail cost advantage in the mass transportation of freight at the 
longer distances means that on much of the traffic for which they now 
compete with the trucks, the rails would be able to cut rates to a level 
which the motor carriers could not meet and stay in business. This 
is true because virtually all of the traffic of the motor carriers is 
handled competitively with the railroads but the railroads have a vast 
amount of captive traffic, approximately 50 percent of the total, for 
which the trucks do not compete at all. Therefore, a rate war between 
the railroads and the trucks can only end in disaster for the trucks, 
since the trucks have no substantial noncompetitive traffic upon which 
to levy the cost of the battle. 

Moreover, selective rate cutting, which the bills would foster and 
encourage, would enable the railroads to reduce the rates on truck 
competitive traffic at points served in common by the rails and the 
trucks, thus depriving the trucks of traffic which now enables them 
to operate and serve thousands, I think it is 50,000, if I remember 
correctly, of points throughout the United States which have no 
rail service. 

It would also permit the railroads to cut the rates on traffic upon 
which the trucks now depend for back haul traffic to support pre- 
dominantly less than truckload operations in the reverse direction. 

The new competition will not be confined in its scope or impact 
to the area where the railroads may have a cost or service superiority ; 
it will reach as well into areas where the trucks have a clear cost and 
service advantage, with the result that the truck service will be con- 
siderably impaired or rendered a great deal more expensive to the 
shipper. 

The railroad must necessarily invest considerably more in fixed 
plant in relation to the traffic carried than any of the other competing 
modes of transportation. On the other hand, the current direct 
operating costs of these other carriers bulk larger per unit of service 
performed than in the case of the railroads generally. 

The result is that the relationship between operating revenues and 
expenses, as expressed in terms of percentage, is much lower in the 
case of railroads, currently approximately 79 percent, including the 
passenger deficit, than for the motor carriers, currently about 96 
percent. 

Because of their higher operating ratios, the motor carriers are 
much more sensitive to reductions in their revenues, and there is much 
less left out. of the revenue dollar for the motor carrier after paying 
operating costs than for the railroad. The railroads, by rate reduc- 
tions, can reduce rates to a point which places the motor carriers in a 
deficit category, at the same time maintaining a margin above their 
own operating expenses. The result of such rate reductions is a fore- 
gone conclusion, The weaker competitor is eliminated; the survivor 
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is free to seek recoupment for the temporary reduction in operating 
net. 

In addition, the motor carrier is much more limited in the scope 
of its operating authority, The motor carrier frequently specializes 
in the transportation of a single commodity or group of articles. It 
may be limited as to the direction of movement. By selecting a partic- 
ular commodity, or a particular area within which to reduce rates, the 
rail carrier may divert the critical tonnage and revenue of a motor 
carrier to the point of ruin and still not increase its own tonnage or 
revenue significantly. 

We do not write upon a clean slate. The history of the competitive 
struggle between the water carriers and the railroads between 1890 
and 1920 is a clear lesson of history as to what happens when the rail- 
roads are set free to destroy a competitor. In a period when the Com- 
mission had no minimum-rate powers, the railroads reduced the rates 
on water competitive traffic to a point which forced the water carriers 
out of business, It was only when the Director General took over 
the railroads and established barges on the inland waters, and later 
on in 1920 when the Commission was given minimum-rate powers that 
water-carrier service was restored. Hixactl y the same thing is in store 
= von trucks if the Advisory Committee fecominendations are 
adopted. 

Itshould be remembered that the water carriers had a cost advantage 
over the railroads and hence the railroads had to go below their own 
out-of-pocket costs in order to stifle water competition. Conversely, at 
the present time, motor-carrier competition could be stifled by the rail- 
roads without going below their out-of-pocket costs, which is the only 
restriction contemplated for them in the policy proposed by the 
Committee. 

As I have heretofore stated, I doubt very much if under their con- 
cept of direct ascertainable cost they mean actual out-of-pocket cost. 

The objectives of the bills as set forth in the Advisory Committee’s 
report have a certain surface plausibility and appeal. Tt would seem 
to be a perfectly laudable objective to have all transportation per- 
formed by the most efficient and economical medium. It would also 
seem desirable to encourage technical innovations and service improve- 
ments and certainly it would be desirable to have the shipper choose 
among the competing modes of transportation on the basis of cost 
and service utility to the end that each particular traffic would be 
handled by the carrier able to provide the most economical and 
efficient service. 

But will these bills bring about these results ? 

The basic transportation policy has up to now been directed toward 
encouragement of service competition, not price competition, and this 
service competition has been virtually free of any regulation. Service 
competition and not competitive ratemaking encourages technical in- 
novations, the development of new service techniques, the increase of 
operating and managerial efficiency, full use of facilities and earep 
ment, and high standards of service, economy, and efficiency for t 


benefit of the transportation user. 

If the selection of the mode of transportation is determined by price 
alone, there is no incentive to compete in terms of service. On the 
other hand, if a rate adjustment is maintained which places rates on 





TRANSPORTATION POLICY 619 


arity as between different modes of transportation and with any in- 

erent service disadvantage offset, the transportation user then has 
the opportunity to select between the carrier modes on the basis of 
service rendered, and service competition becomes a reality. With 
charges in equipoise, the carriers are encouraged to make technical 
innovations iad to bring about operating efficiency as a means of 
attracting traffic of their particular mode. 

On the other hand, if rate competition is permitted to run rife, the 
natural result is for the carrier and the shipper alike to ignore service 
considerations and rely largely on price in selecting the mode of trans- 
portation. Where the economically advantaged competitor has it in 
his power to eliminate competition, the result is monopoly and the 
destruction of all incentive to improve service and maintain efficient 
and economical operations. 

Railroads do not labor under any present disadvantage in competing 
with the motor carriers not of their own making. There is now noth- 
ing which prevents the railroads from competing with the trucks in 
service if their management were inclined to do so. The railroads 
have in the past sought to offset inferior service, such as in transit 
time, in loading and unloading, and in pickup and delivery, by rate 
cutting instead of by improving service, which lies within their power 
but not within the present disposition of the railroad managements. 

The adoption of a policy favoring competitive ratemaking will do 
nothing but compound the railroad inertia, and we can be certain that 
with all effective competition eliminated the railroads will be abso- 
lutely without any incentive to improve service and that the inertia 
of railroad management will continue. 

The present-day rate structure is the rate structure built by the rail- 
roads as modified by regulation. Competition between the railroads 
and the motor carriers under that rate adjustment is and proper! 
should be upon the basis of the service which each offers. The rail- 
road has tremendous inherent advantages, including its own road- 
bed and its economy in mass transportation. Its competition for 
traffic is not being hampered by rate regulation. 

I now pass just for a moment or two to two other proposals in the 
bills, which, as I read the testimony of witnesses for the Association of 
American Railroads, are not now supported by the railroads. That is, 
first, the proposal to reduce the period of time for which a tariff may 
be suspended. Under the present practice, the Commission generally 
acts through a board of suspension and investigation to which any 
person may address a petition on requesting suspension of a particular 
tariff. That is true of rail, motor, or water carriers. The board ex- 
amines the tariffs and the facts set forth in support of the petition, 
and frequently calls in the parties for conference to further develop 
the relevant facts. If it is concluded to suspend the tariff, the matter 
is set for hearing, and at the hearing the carrier proponent has the 
burden of establishing the lawfulness of the proposed rates under the 
Interstate Commerce Act. 

In some cases, but they are very few, the Commission is able to com- 
plete its investigation prior to the expiration of the 7 months’ period. 

Tf you will take the procedural rules of due process with respect to 
the time required for the petition, the reply, the hearing, the report 
of the hearing officer, the exceptions to the report, the consideration by 
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the Division, the order of the Division, the appeal or petition for 
reconsideration from the Division to the entire Commission, you will 
see that from merely adding 2 and 2 together you come out with more 
than 7 months. The proposal to reduce it to 3 months, while certain! 
the carriers whom I represent would welcome it, is utterly impractical, 
if not asinine. 

Furthermore, the bills, in those cases where a competing carrier 
petitions for suspension, shift the burden of proof from the carrier 
proposing the rates to the complaining carrier. A large number and 
probably a majority of suspension requests today come from carrier 
competitors or their rate bureaus and they seek suspension of com- 
petitive rate reductions. In the table which I read earlier, out of a 
total of 3,874 protested adjustments, only 263 were by shippers. All 
the rest were by carriers, either of the same or a competing mode of 
transportation. 

Thus under the statutory standards which we have discussed above, 
it would be necessary for a carrier seeking suspension of another 
carrier’s reduced rate to establish that the proposed rate is below the 
out-of-pocket cost of the carrier proponent. 

The difficulty of sustaining this burden of proof is almost insuper- 
able when it is considered that the carrier having the burden is not in 
possession of any of the relevant facts which would permit a showing 
of the cost of transportation even if the concept of directly ascertain- 
able cost were a clearly defined one. 

In that connection, I would like to ask the committee to turn back to 
page 9 for a moment. I said, in discussing that page, that the most 
difficult and complicated translation in cost work is in translating 
service, that is, line and terminal cost, into traffic-movement cost. That 
can only be done on the basis of what are called traffic unit and per- 
formance unit factors. The number of different service units that are 
required to produce one traffic unit, can only be obtained by a test, 
either performance test or a traffic test, on the line of the very carrier 
whose rate is involved. His opponent has no way, under heaven, to 
ascertain what those vital and indispensable items are. 

In addition to this onerous burden, the carrier opposing a particular 
rate reduction is required under H. R. 6141 and H. R. 6142 to show 
Te it will be irreparably injured if the rates are allowed to go into 
effect. 

When these two requirements are coupled together, it becomes clear 
that the suspension power will be nothing more than a shadow insofar 
as intercarrier rate competition is concerned. 

I should not limit that to intercarrier competition. In my judgment, 
the competition in rates between carriers of the same mode is equally 
important as the competition between carriers of different modes. 

If any such rule as that proposed in these bills is to be followed, it 
should be followed on a carrier basis and not on a mode of transporta- 
tion basis. I cannot see any difference between a railroad competing 
with another railroad and a railroad competing with a motor carrier. 
If he gets it, and I do not get the business, I am no better off because 
he is a railroad. On the other hand, as a motor carrier, it hurts me 
just, as bad to lose traffic to another motor carrier as it does to a rail- 
road. 

There is no possible argument that can be made or has been made in 
this record with respect to competition between different modes of 
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transportation that cannot be made with respect to rate competition 
bet ween carriers in the same mode. 

As a practical matter the carrier reducing the rates will do so with- 
out any effective control by the suspension power of the Commission. 
The small shipper who is now protected in many instances from actions 
of the carriers in publishing discriminatory rate adjustments by the 
action of competing carriers in calling these adjustments to the atten- 
tion of the Commission and securing their suspension, would lose this 
very important protection and many cases of incipient discrimination 
which are now arrested by the Commission would under the new bills 
become effective tariff publications without any satisfactory regulatory 
remedy. 

The next paragraph relating to the destruction of classification is 
highly technical and I will not do more than let it stay in the record. 
I will not read it. 

Now I come to the net result. 

The Advisory Committee report claims that the present transporta- 
tion policies result in losses to shippers and the consuming public 
amounting to “billions of dollars per year.” The statement, which is 
not documented, in my opinion, is contrary to demonstrable facts. 

The present railway net operating income for 1955 which is, after 
giving effect to income-tax deferrals, slightly in excess of $939 million 
per year, provides a return upon the value of the rail investment of 
approximately 3.8 percent. There is nothing in the current income 
accounts that indicate that the railroads out of their present earnings 
can absorb any substantial part of a reduction of even 1 billion dollars 
per year. Or, for that matter $1. 

They were successful in having a 15 percent general increase in 
freight rates made permanent in December 1955. They then filed for 
an additional increase. In March of 1956 they obtained an additional 
increase of 6 percent. Because of selective rate cutting and the rela- 
tive low value of the commodities, these increases fell heaviest upon 
the nonmanufactured articles. According to the public press, and I 
have no other information, the railroads are preparing to file appli- 
cations for additional increases at this time. 

Under this state of facts, it is obvious that the shippers cannot be 
saved billions of dollars in freight rates unless the proposed rate cuts 
bring in additional traffic sufficient to produce net income in an amount 
which will overcome the reduction in rates and make possible the pro- 
vision of the additional facilities required to handle the diverted 
traffic. Presumably this additional traffic is to come from the trucks. 

Let us see what would happen if these proposed rate cuts were suc- 
—— in capturing and diverting 100 percent of the motor carrier 
traffic. 

Appendix B, at page 45, is a statement which shows the effect upon 
railroad earnings which would result if the railroads were successful 
in diverting to railroads 100 percent of the traffic now handled by class 

I intercity motor carriers of general and specialized commodities. In 
making this statement it was necessary to determine the traffic upon 
which the cuts would be made and the amount of the cut which would 
be necessary to entirely eliminate their highway competitors. Exam- 
ination of the 149 groups of commodities in the manufactures and mis- 
cellaneous products category indicates that there are less than half a 
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dozen of these groups which are not competitive in some degree with 
motor carrier transportation. Since the degree of this competition 
between rail and motor varies with the different groups of these com- 
modities, we have recognized that a maximum of one-quarter of the 
present rail manufactured products revenue was derived from ship- 
ments of commodities which are not vulnerable to truck competition 
and therefore would not require any reduction in rates. 

We have further assumed that a rate reduction of at least 20 percent 
upon the remaining or competitive manufactures rail traffic and upon 
all truck traffic would be sufficient to divert all of the latter to the 
railroads, 

I called attention to appendix B, the rate reductions which had 
actually been made by the railroad according to their own presenta- 
tion. You will find that in many of those cases, the reduction in rates 
were substantially in excess of 20 percent. 

The railroads cost of handling the diverted traffic was estimated. at 
the 1955 out-of-pocket costs as reported by the cost section of the 
Commission. 

On the opposite page, page 37, the graphs depict the results which 
would follow if the railroads diverted to themselves all of the motor 
carrier traffic. It shows that by reducing the rates and eliminating 
the competition, they would obtain for themselves additional revenues 
of $3,694,000,000. This calculation does not take into account the large 
increase in facilities which would be necessary to handle the additional 
traffic diverted from the motor carriers. 

The motor carriers part of the traffic is $373 million greater than 
the rail proportion, and this is due to the fact that, as shown on page 
45, while the motor carrier proportion of truckload competitive traf- 
fic is about two-thirds that of the rail, the motor carrier portion of the 
small shipment, the LTL traffic, is five times as great as the rail traffic. 

At the present time the railroads have a net railway operating in- 
come of $939 million after giving effect to tax deferrals. In Ex parte 
196 the chief statistician for the railroads stated that a net railway 
operating income of at least $1,100,000,000 was necessary to meet the 
needs of the minimum capital improvement program of the carriers. 

The second bar on the chart on page 37 gives effect to the diversion 
by simply reducing the revenues upon the competitive traffic by 20 
percent and making no changes in the rates upon other traffic. As 
indicated by this bar, the net railway operating income would be re- 
duced by the diversion of $793 million. | 

About one-third of the income taxes would also be reduced. That 
is, Uncle Sam would have to pay for part of this reduction. 

This $379,000,000 would be less than 3.2 percent of the present rate- 
making value. Inasmuch as several billions of dollars. would neces- 
sarily be required to provide the facilities necessary for the addi- 
tional traffic, it is obvious that it would be imperative for the rail- 
roads to provide increased. revenues. 

The last bar on the chart indicates the only way in which this addi- 
tional revenue could be obtained, which is by increasing the rates 
upon the noncompetitive manufactures traffic and the raw and semi- 
processed materials. An increase of 20 percent upon this traffic would 
produce a net railway operating income of approximately the same 
ratio as that which is produced by the present rail traffic. That is 
shown by the bottom bar on page 37. 
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What has happened? We have robbed Peter to rebate Paul. 

On the opposite page we depict graphically the inevitable result of 
the present proposal, namely, to increase the revenues upon the non- 
competitive traffic in order for the railroads to eliminate the com- 
petition upon the presently competitive traffic. This graph shows 
that the present competitive traffic amounts to $7,015,000,000 of which 
$3,321,000,000 is handled by railroads and $3,694,000,000 by motor 
carrier. 

After a 20-percent reduction, the revenues of the railroads upon the 
combined competitive manufactures would be, and I am handed a note 
which recalls to me that I can neither add nor subtract, that the figure 
instead of being $5,260,000,000 should be $5,612,000,000, and the same 
correction should be made on the second bar on page 39, where the 
revenue should be $5,612,000,000. 

This is a reduction of $1,403,000,000, which is to be given to the 
manufactured products. This is to come in large part from the neces- 
sary increases on the noncompetitive traffic. At present the revenues 
from this noncompetitive traffic are $5,217,000,000. The result of the 
proposal would be to increase the revenues upon this traffic to $6,260,- 
000,000, which is over a billion dollars of increased revenues to be taken 
from the shippers of raw materials and other noncompetitive traffic 
and rebated to the shippers of the high grade manufactured traffic. 

Mr. Hate. The figure of $5,260,000,000 should be what ? 

Mr. Turney. $5,612,000,000. 

Mr. Harris. How do you arrive at that figure? 

Mr. Turney. That figure is shown on page 45, in the next to the last 
column, which shows the present rates upon the competitive rail traf- 
fic of $5,236 million are reduced by 20 percent, or $1,047 million, and 
the present rates on motor carrier traffic are reduced by 20 percent. So 
the net result after those reductions in the combined rail and truck 
traffic is $5,612 million. 

Mr. Hare. That is on page 45 / 

Mr. Turney. Yes, sir. 

Mr. Hate, The figure $5,612 million goes where ? 

Mr. Turney. My statistician says I did not say it the way I should 
have. 

Mr. Harris. It isa typographical error, then? 

Mr. Turney. No. I am going to get it straight. I am going to sat- 
isfy the statistician. I have been trying to do it all my life, but today 
is the day, maybe. iF 

If you take, on page 45 in column 4, the competitive portion of 
rail and motor carrier traffic at the present rates, that is, the vehicle 
load, the carload and truckload, it is $3,048 million of railroad and 
$2,188 million of motor carrier. That produces a total rail and motor 
carrier vehicle load traffic of $5,236 million. The next line shows that 
2 20 percent reduction upon that competitive traffic would amount to 
$1,074 million, The noncompetitive portion of the traffic is $1,016 
million. Under this assumption there would be no change. The 
same thing would be true of the next figure, $4,201 million, the present 
rail revenue on raw and semiprocessed material. 

Then in the next to the last line you have the combined rail and 
motor carrier less vehicle load revenue of $273 million, rail, and 
$1,506 million motor carrier, a total of $1,779 million. 
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The sum of the truckload of $5,236 million plus the less vehicle load, 
less the 20 pepent reduction of $1,047 million on truckload and $356 
million on less vehicle load produces the figure, or should produce the 
figure, of $5,612 million. 

Mr. Hare. That is all there is? 

Does that replace the figure of $10,829 million ? 

Mr. Turney. No, sir. 

Mr. Hate. I am still at a loss to know where that figure came from. 

Mr. Turney. That figure of $10,829 million includes $1,016 million 
revenues on the noncompetitive portion of manufactured traffic, and 
$4,201 million revenue on the noncompetitive raw and semiprocessed 
material. 

Mr, Hare. What I want to know is: Is there any figure on page 45 
that is a typographical error ? 

Mr. Turney. No, sir. 

Mr. Hate. Page 45 is all right? 

Mr. Turney. 45, Mr. Hale, is correct. 

Mr. Hate. I thought you were trying to correct an error. 

Mr. Turney. Theerror is on page 39 and also.on page 38. 

This is a reduction of $1,403 million, which is to be given to the 
manufactured products. This is to come in large part from the neces- 
sary increases upon the noncompetitive traffic. At present the revenues 
from this noncompetitive traffic are $5,217 million. 

The result of the proposal would be to increase the revenues upon 
this traffic to $6,260 million which is over a billion dollars of increased 
revenues to be taken from the shippers of raw materials and other 
noncompetitive traffic and rebated to the shippers of the high-grade 
manufactured traffic. 

In other words, as shown by the graph on page 39 you could cut 
the rates on manufactured products. But unless the railroads were 
willing to be satisfied with a 3 percent return on their investment, you 
would have to recoup that cut by increases upon raw materials and 
semiprocessed materials because there is no other place you ean get it. 

Mr. Rocers. Mr. Turney, at that point, do these figures you have 
a us include the additional cost of the railroad to handle 
this 

Mr. Turney. Yes, sir. And that cost is the out-of-pocket cost, 
which, by definition, means the additional cost of handling this traffic. 

Mr. Rogers. But it does not anticipate any additional constant cost ? 

Mr. Turney. No, it is strictly out-of-pocket cost. 

Mr. Rocers. Thank you. 

Mr. Turney. The Nation needs all modes of transportation and the 
public interest requires that all be stable and financially sound. Ava- 
rice of ruthless pursuit of short-run advantage has no place in the 
scheme of things where such vital national interests are at stake. 
Neither carriers, be they carriers by rail, motor or water. nor shippers, 
big or little, are sufficiently disinterested to act objectively where such 
public interests are at stake. 

A public arbiter who can consider the public interest in transpor- 
tation rate matters and not the narrow and selfish interests of par- 
ticular carriers and shippers should act where these vital national in- 
terests are at stake. 
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Over the years the Interstate Commerce Commission has proved 
itself an effective instrument in curbing carrier and shipper selfish- 
ness and in insuring the preservation of conditions under which all 
modes of transportation may compete on fair and even terms for the 
patronage of the shipper. 

The abandonment of these tested policies can mean only the destruc- 
tion of a sound and well-rounded national transportation system. 

I desire to thank the committee. 

(Full text of statement follows :) 
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HOUSE OF REPRESENTATIVES 


COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
. AMENDMENTS TO INTERSTATE COMMERCE ACT 


Statement Respecting Ratemaking Provisions 


My name is John R. Turney. I am an attorney with an office at 2001 Massa- 
chusetts Avenue, N. W., Washington, D.C. For the past 39 years I have been ex- 
posed to transportation rate and cost problems. I was counsel of the St. Louis- 
Southwestern RailwaySystem from 1917 to 1929, and from 1929 to 1933, Vice Presi - 
dent in Charge of Law and Traffic of that system. I served as Director of the Sec- 
tion of Transportation Service under the late Joseph B. Eastman, Federal Coordinator 
of Transportation, beginning with the institution of that agency in 1933 and ending 
in 1935. As Director of the Section of Transportation Service, I made extensive 
surveys, analyses and reports respecting transportation problems and particularly 
rates and costs. These reports, known as "Merchandise Traffic Report", 'Pas- 
senger Traffic Report", ''Freight Traffic Report" and "Traffic Organization Report", 
covered railroad, express, bus and truck operations insofar as information was 
then available. In 1942 I organized and served as Director of the Divisions of 
Traffic Movement and Transport Conservation in the Office of Defense Transpor- 
tation, again under Mr. Eastman who was Director. From 1935 to 1942 and follow- 
ing my service with the Office of Defense Transportation, I have been engaged in 
the private practice of law, principally before the Interstate Commerce Commission 
in rate and other transportation proceedings. 

H. R. 6141 and 6142, which I will refer to as the Bills, would make funda- 
mental changes in the policy which the Congress has heretofore followed in respect 
to the regulation of transportation agencies. Since the enactment of the Interstate 
Commerce act the Congress has relied upon regulation by the Interstate Commerce 
Commission to assure just and reasonable charges by carriers. Under that policy, 
a comprehensive system of rate regulation has been developed which generally has 


proved satisfactory to the shipping public and under which the finest transportation 
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system in the world has developed. The bills substitute for this system complete 
reliance upon rate competition as a means of assuring reasonable rates. 

This proposal is based upon the premise of the Advisory Committee that 
unhampered freedom to engage in competitive ratemaking would offer an incentive 
for service improvement and would permit the shipping public to select the most 
economical and efficient means of transport on the basis of cost and service con- 
siderations, The allegedevil which the proposal is advancedto remedy is aclaimed 
artificial allocation of traffic, resulting from so-called restrictive and outmoded 
regulatory policies, It is the purpose of this statement to show that no such evil 
exists, that traffic is not allocated, regulations are not ynduly restrictive, and that 
the proposed amendments to the Act would result in substantial injury to the na- 


tional interest. 


COMMISSION DOES NOT ALLOCATE TRAFFIC 


Congressional Policy The present transportation policy, inso- 

far as it relates to ratemaking is "'to pro- 
vide for fair and impartial regulation of all modes of transportation *** so admin- 
istered as to recognize and preserve the inherent advantages of each" and "'to en- 
courage the establishment and maintenance of reasonable charges for transportation 


services, without unjust discriminations, undue preferences or advantages, or un- 


fair or destructive competitive practices; * * * all to the end of deveioping, co- 


ordinating and preserving a national transportation system by water, highway, and 
rail, adequate to meet the needs of the commerce of the United States, of the Postal 


Service, and of the national defense." 
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Commission's Implementation Under these provisions the Interstate 
Commerce Commission holds that 


carriers: 


(1) Have the right to initiate rates to meet competitive rates of other 
carriers; 

(2) May not be required to refrain from establishing rates which are other- 
wise lawful for the purpose of providing an umbrella to enable another carrier to 
retain traffic; 

(3) Have the duty to maintain a just and reasonable rate adjustment under 
which all articles may move freely and no class of traffic is unduly burdened; 

(4) Should not be permitted by competitive rate cuttingto reduce the charges 
upon particularly desirable classes of traffic to the lowest possible compensatory 
level, because of the resulting increase in the burden to be borne by other traffic 


and the destructive effect of such rate cutting upon the adequacy and financial 


1 
soundness of the national transportation system.— 


To prevent destructive rate wars, the Commission has required all carriers 
subject to its jurisdiction who propose competitive rate reductions to show (1) that 
the proposed rate is compensatory, and (2) that the rate is no lower than necessary 
to meet demonstrated competition, In other words that carriers should not estab- 
lish rates at a level lower than that at which they can compete on even terms for 
the traffic and participate freely in the traffic movement without handicap. 

"The Fair Share" The charge that the Commission is engaged 
Canard 
in allocating traffic among the carriers 


was thus phrased by the Vice President and General Counsel of the Association of 


1/ 293 LC.C. 133; 63 M.C.C. 54. The Commission has been upheld by the courts 
in these interpretations of the Act. Scandrett v. United States, 32 F. Supp, 995, 
aff'd per curiam 3.2 U. S. 661. 
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American Railroads, Mr. J. Carter Fort, in his testimony before the Sub-Committee 
of the House of Representatives on September 20, 1955: 

"When competitive rates proposed by the railroads are assailed by 

either motorcarriers or water carriers, and when competitive rates 

proposed by motor carriers are assailed by railroads, the so-called 

fair share test, that is to say, the effect of the rates on the compet- 

ing mode, is regarded by the Commission as of overwhelming im- 

portance", 
Former Interstate Commerce Commissioner Clyde B. Aitchison has made an anal- 
ysis and refutation of this statement in his "Fair Share Of Competitive Traffic As 
Test Of Rate Reasonableness", which I have appended to this statement as Appen- 
dix C. The phrase "fair share" was first given currency in rate cases by the rail- 
roads, It was at the insistence of the railroads that the National Transportation 
Policy in 1940 first required the Commission to consider the effectof its rate reg- 
ulation upon the movement of traffic by the carriers affected. The use of ‘fair 
share" in Commission cases has been either a recitation of statements made in the 
record (generally by witnesses for the railroads) attempting to justify rate reduc- 
tions, or as a short hand expression for the longer phrase "a fair opportunity for 
the carrier to compete for the traffic." The latter phrase very nearly expresses 
the Commission's concept of the objective of regulation of inter-agency competition. 

The courts were called upon as earlyas 1940 to overrule the same fallacious 
and misleading argument which is now pressed on this committee. In Scandrett v. 
United States, 32 F. Supp. 995, the three judge court, later affirmed per curiam by 
the Supreme Sone said: 

'* * * Petitioners urge that it is not the function of the Commission 

to apportion the traffic. We do not understand that the Commission 


did or intends to ‘apportion’ the traffic. It merely equalized, by 
differentials, the prospects or opportunities for procuring traffic", 


2/ It is interesting to note that the Assistant Secretary of Commerce leans heavily 
upon the dissenting opinion in this case. 
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Sound Policy It is difficult to see anything reprehensi- 


ble about the application of the principle 
that rate regulation should be such thatall carriers have a fair opportunity to com- 


pete for traffic. Certainly I believe no carrier can fairly contend that it should be 


given more than a fair opportunity to compete for traffic. It has never been the 
policy of the Commission to attempt to allocate traffic among competing modes or 
to determine what is for particular modes a "fair share" of a particular traffic. 
Rather it has concerned itself uniformly with the maintenance of conditions which 
would permit all carriers an equal opportunity to compete for available traffic. 
This has frequently meant, as Commissioner Aitchison points out, the establish- 
ment of rate differentials which would overcome service disadvantages of the rail- 
roads or the water carriers, and thus permit the shipper to choose among the 
competing modes freely. 

The claim that the railroads have been prevented by the Commissioa from 
making drastic competitive rate cuts is equally untrue. In a presentation made by 
the railroads as a group in connection with the wage adjustmeats which were made 
in the Fall of 1955, the railroads presented a list of important commodities upoi 
which they had made drastic reductions in rates. In Appendix A is shown the list of 
these commodities, and the amounts of the reductions as listed by the railroads. 
The greatest reduction was in the case of steel where the rates are approximately 
39 per cent below the normal rates, The reductions in rail revenues upon this 
one commodity on the Eastern railroads amounts to at least $60 million per year. 

If a comparison be made it will be found that over the past several years 
the Commission has disapproved at least 3 motor carrier reductions for each rail 


reduction which it has condemned, 
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PROPOSED RATEMAKING STANDARDS ARE AMBIGUOUS 


Not Defined Under the ratemaking provisions of the 

bills, it is made the duty of carriers to 
publish "not less than just and reasonable minimum charges nor more than just and 
reasonable maximum charges," and any charge "which is less than the just and 


reasonable minimum charge or more than a just and reasonable maximum charge" 


is declared unlawful, It is further provided that when the Commission finds that 
this section has been violated it shall determine the reasonable minimum or maxi- 
mum rate resulting in charges not less than just and reasonable minimum charges 
nor more than just and reasonable maximum charges. 

Unlike the report of the Advisory Committee, the bills do not purport to de- 
fine what is meant by the term "reasonable minimum charge." They indicate that 
in determining a just and reasonable "maximum charge" the Commission shall not 
require such charges to be reduced below the full cost of performing the services 
to which they apply, exclusive of losses in other services. In other words, contrary 
to usual regulatory provisions, an attempt is made to set a floor but not a ceiling 
for a "maximum reasonable charge"! Inasmuch as the Commission over a long 
period of years has determined under the present Act the meaning of the standards 
"just and reasonable maximum charge" and "just and reasonable minimum charge", 
under generally accepted canons of statutory interpretation the courts might well 
hold that those terms would be carried into the proposed amendments with the same 
interpretations. However, in view of the fact that the report of the Advisory Com- 
mittee and the statements made in support of this legislation by its proponents de- 
fine a reasonable minimum charge as one which means "directly ascertainable cost" 
and a maximum reasonable charge as one which meets the "full cost", it is also 
possible that these latter connotations will be substituted for those heretofore used 
by the Commission and for that reason I will assume for the purpose of this state- 


ment that such is the intention of the framers of the proposed bills. 
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Vagueness A great difficulty with the proposed revi- 

sions is that they cast aside standards for 
the determination of lawful and reasonable rates which have been developed by 
Congress, by the courts, and by the Commission over the years and embark on the 


uncharted sea of vagueness. The standard of "directly ascertainable cost" is one 


which so far as I know has never been authoritatively defined. Some statisticians 
say that it approximates the long range view of "out-of-pocket cost" used by the 
Commission, others that it is what the economists call "average variable cost", 
and still others that it means the extremely limited or momentary range of out-of- 
pocket cost which would be about half of the cost used by the Commission, tt may 
be that what is meant by the Cabinet Report is "out-of-pocket cost", but even this 


concept is an indefinite one. 
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Cost Elements The table on page 9 depicts the steps 
which it is necessary to take in order to 
develop rail out-of-pocket cost for a particular traffic movement, 

Following conventional accounting practices railroad expenses are recorded 
in primary accounts in accordance with the nature of the material used or of the 
labor performed. Thus, the cost of the cross-tie is placed in one account, the cost 
of steel rails in another, the cost of ballast in still another, while the wages of the 
employees engaged in performingthe labor are recorded in a common laboraccount 
denominated ''Track Laying & Surfacing."" These particularaccounts are sub-divided 
by the location of the work--that is, whether in yard switching tracks, way switching 
tracks or running tracks. There are approximately 150 of the primaryaccounts and 
many sub-accounts. In the table these 150 separate accounts have been compressed 
into 27 more or less homogeneous groups. The amounts of money shown in the sev- 
eral columns are those expended by all class I railroads in 1954 as reported in the 
Commission's statistics of that year, The first column shows the total expenditure, 


including those in both freight and passenger service. The railroads are required 


by the Commission to separate these total expenditures into five categories: (1) 
expenses related solely to passenger service; (2) those related solely to freight 
service; (3) those common to freight and passenger service, which in turn are ap- 
portioned between the two services on the basis of service units such as those shown 
in column 8 of the table. Column 2 shows that approximately $3 billion out of a total. 
expense of $8-1/2 billion are expenses common to both freight and passenger service. 
Of the total freight expenses which are shown in column 6, 47%are the freight pro- 
portion of these common expenses which cannot be directly ascertained with respect 
to any traffic movement. 

Total freight expenses are reduced to out-of-pocket cost'' (shown incolumn 7) 
by deducting, as constant, 20% of the operating expenses, taxes and rents and 40% 


of the investment return, 
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. Signals, Power, Communications 

. Depreciation and Retirements 
Miscellaneous 





Total Maintenance of Way and Structures 
11. MALNTRNANCE OF BQULPHENT 
8. Motive Power 

. Cars 
10. Depreciation and Retirements 
ll. Miscellaneous 

. Overheads 
Total Maintenance of Equipment 
11l. TRAFFIC 
. All Traffic Expenses 


IV. TRANSPORTATION - RALL-LINE 















































. Station 
16. Yard Baployees iaesse 
17. Yard Fuel, Power and Supplies 67 247 
18. Train loyees 434, 899 
19. Train Fuel, Power and Supplies 422,871 
BS. Mepis, eeectiaboters renting Sqnigenet ous 

: . cations , Floa a . 
22. Miscellaneous _ - 144,572 
23. Joint Facilities - Net Mu, 
24. Overhead 103 210 
25 Total Transportation - Rail-Linse $2,181,222 








VI. MISCELLANEOUS OPERATIONS: 
. All Miscellaneous Operations Expenses 

VII. GENERAL 
. All General Expenses 
. Railway Tax Accruals - Total 
Bquipment and Joint Facility Reats 











a. ‘SERVICE UNITS: Shipeeats, Toss, Grose Tons, Cars; Het Toe Wiles, Gross Tom Wiles; Car Miles, Car Days; 
Supervisory Ratio, Overhead Ratio. 
32 SERVICE: 
Liane: Running, Intermediate Terminal, Interchange, Transfer. 
Terminal: Classification; Switching, Bouse, Teaw, Industry; Transfer; Interchange; Station, Clerical, 
Platfora; Car Teesunsdlte, Special Services. 
33. ‘TRAPTIC MOVEENT Bundredweight, Rundredveight Miles. 
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It is next necessary todetermine out-of-pocket service unit cost in order to 
ascertain the expenses respectively attributable to line and terminal services. A 
service unit is one with which a given expense is deemed to vary. Thus, some car 
maintenance expenses vary with the number of miles the car is operated, others 
with the number of car days. Locomotive fuel varies with gross ton miles, train 
crew wages with train miles, etc. Much of the expense such, as for illustration, 
"Switching Expense" relates to both line andterminal service. The costof switching 
a car from one train or from one track to another in a classification yard will be 
line or terminal expense, depending upon (a) the purpose of the switch movement 
and (b) its location with respect tothe origin ordestination of the shipment. Separa- 
tion such as this cannot be made upon the basis of recorded data but only by special 
time and motion switching studies. 

In Line 32 are listed the important subdivisions of line and terminal ex- 
pense--the cost of running the train, the cost of switching cars or handling freight 
at intermediate terminals, the cost of transferringor interchanging freight at inter- 


mediate terminals. The terminal expense falls into classification, switching of the 


car to or from the station, track or industry track, the transfer of the car from one 
yard to another, or the interchange of the car in a switch movement, The expense 
at the station is clerical, largely billing, collecting and statistics; platform, chiefly 
loading and unloading of freight, and finally car accounting and special services. 
The distribution of the expenses into the various categories of line and terminal ex- 
pense is largely upon the basis of apportionment. 

After these line and terminal service costs have been separated, they must 
be translated into two traffic movement categories, i.e., costs which vary with 
weight of the shipment and those which vary with the distance transported. This is 
the most complicated apportionment in the entire process, requiring extensive time 
and motion studies to develop performance factors and the peculiar characteristics 


of each type of traffic movement in terms of service units per traffic unit. 
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The foregoing sketchy outline of the costing procedure should reveal the 
utter absurdity of speaking of either "directly ascertainable" or "ascertainably 
direct" cost of providing railroad transportation. Strictly speaking, few, if any, 


costs of transportation can be said to fall within either of those concepts. 


IT IS IMPOSSIBLE TO ESTABLISH A NON-DISCRIMINATORY RATE STRUCTURE 


Function of Costs It should be premised that the rate struc- 

tures of the rail and motor common car- 
riers have never been predicated upon costs, The cost of providing transportation 
service by the railroads has been of significance chiefly in determining the over- 
all level of rates within a given territory and in more recent years, in determining 
whether or not a particular rate was compensatory, the latter issue arising in cases 
where destructive competition was claimed by competing carriers. Entirely aside 
from the question of desirability of such a structure, it is virtually impossible to 
establish a cost rate structure which meets the equality requirements of Sections 3 


and 4 of the Act. 


"Whose Costs?" In a homogeneous territory such as, for 

illustration, the so-called "Official" or 
"Eastern" territory, there are a large number of competing railroads. These rail- 
roads have different topographical, operating and traffic conditions and hence their 
costs of operation vary significantly. However, since they compete at many common 
points, it is inevitable that the rates which they charge between the common points 
will be the same, otherwise the business would move exclusively by the carrier 


with the lowest rates between those points. If rates between every pair of points 


(i.e. each origin to each destination) were to be made purely on costs, the first 
question which would arise is, "whose costs?" -- those of the lowest cost carrier, 


those of the highest cost carrier, or the average of all of the carriers? If uniform- 
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ity is to be achieved, the same problem would arise at every other pair of points. 
The hodgepodge rate systems which would result would be equally disserviceable 


to the shippers, carriers, and the public. 


"What Costs?" However, this would be a relatively un- 

important consequence compared with the 
second problem which would arise -- that is the determination of the cost rates to 
be applied to the many thousands of different articles that move in commerce. The 
last time I had occasion to count them (several years ago) there were over 10,000 
commodity ratings in the railroad classification applicable to freight traffic. Lay- 
ing to one side the almost insuperable task which would thus be imposed, we are 
next met with the inexorable fact that it is impossible to ascertain with any degree 
of accuracy the cost of handling any article between any two points by railroad, and 
it is almost equally difficult to ascertain such acost with respect to the motor car- 
riers, This will readily appear from consideration of how costs of transportation 


are determined. 


Out-of-Pocket Cost Basically out-of-pocket costs constitute 

the aggregate of all variable costs appli- 
cable to a particular traffic. What constitutes "out-of-pocket cost" varies widely 
depending on the period of time under study. In the short range view, out-of-pocket 
costs of transportation will vary from almost nothing to as much as 50% or more 
of the full cost, This is true because over a short period of time it is impossible 
to adjust expenses completely as traffic increases or decreases. But in the long 
range view and particularly over a period long enough to take in the entire cycle or 
life of the transportation service and the facilities required to provide it, the out- 
of-pocket ccst will vary from around 80% to 100% of the full cost. The Commis- 
sion's Bureau of Accounts, Cost Finding and Valuation, after exhaustive studies of 


railroad expenses and their variation with traffic, has found that 20 percent of rail- 
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road costs are constant or non-variable with traffic, and the remainder are out-of- 
pocket costs. On the other hand, motor carrier costs are held by many cost experts 
to be almost 100 percent variable with traffic, a reflection of the relatively small 


fixed plant required by these carriers. 


Constant The full cost (both out-of-pocket and con- 
oe stant) of handling all traffic is ascertain- 
able but the full cost of any particular traffic or movement is not ascertainable 
because there is no known way of accurately distributing the constant or non-variable 
elements between the traffics or movements. Probably theleast arbitrary 
method of allocation is that of assigning the constant or non-variable cost among 
traffics in the same proportion as the variable or out-of-pocket cost is assigned. 
Another method, and one which the Bureau of Accounts, Cost Finding and Valuation 
sometimes uses with the caveat that it is wholly arbitrary, is to assign the constant 
or non-variable cost upon the basis of tons in the case of terminal costs, and upon 
the basis of ton miles in the case of terminal costs, and upon the basis of ton miles 
in the case of line-haul costs. This method assumes that the constant cost varies 
with the weight or the weight distance, an assumption which is known to be contrary 
to the actual fact. 
The Transportation These constant or fixed costs, which to- 
Burden 

gether with the passenger and 1, c. 1. def- 
icits are called the "transportation burden", must be met from some or all of the 
traffic if the carrier operation is to remain profitable as a whole. In the past this 
burden has been assigned among the various traffics largely in accordance with the 
carriers' managerial judgment as to the ability of the traffic to bear the burden. 
Thus, commodities where the value of service is quite low have borne a relatively 
smaller share of the burden, whereas the more highly valued traffic and traffic 


where the value of service is greater, such as manufactured products, have ordi- 
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narily borne a relatively higher proportion of the transportation burden. I will 
point out later the importance of this distribution of transportation burden in main- 
taining the free movement of raw materials and finished products throughout a 


country as geographically extensive as our own. Suffice it for the moment to say 


that both the railroads andthe Commission have inthe past insisted that each traffic 
contribute something to this burden, on the theory that the carrier is better off with- 
out the traffic unless some contribution is made toward that burden. 

Under the proposed new standard of "directly ascertainable costs", it is 
possible that a carrier might establish rates which contribute nothing toward the 
overhead burden, and this a carrier might for a time be willing to do in order to 
bring about the extinction of a carrier competitor whose out-of-pocket cost was 
somewhat higher. It is by no means clear that under H. R, 6141 and 6142 the Com- 
mission would have any power to stop sucha clearly destructive action is a covetous 


competitor concluded that its short-run advantage warranted the action. 


Regulation Abandoned Thus effective regulation of minimum 

rates is abandoned by the removal of any 
workable or defined standard by which the Commission can be guided in the discharge 
of its responsibility. Transportation cost finding is not as yet and probably never 
will be an empirical science which can furnish answers of sufficient definiteness to 
warrant their use as a basis for rate making. Out-of-pocket costs are invaluable 
tools in testing the compensativeness of a particular rate or system of rates, but 
they are wholly deficient asa measure of a "just or reasonable rate" either minimum 
or maximum. The attempt to establish a system of rates based on costs has a 
foundation so utterly unrealistic and so indefinite and amorphous as to be impossible 
of application in anything other than a purely arbitrary manner. Established and 
time tested standards of ratemaking are abandoned, and the regulatory agency left 
without any clearand discernible guideposts to govern its execution of the Congres- 


sional policy. 
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COMPETITIVE RATEMAKING IS BASICALLY UNSOUND 


Competitive A basis fallacy of the Advisory Commit- 
Ratemaking 

tee lies in its confusion of competitive 
ratemaking with "free enterprise" and "dynamic competition". Actually, competi- 
tive ratemaking is the complete antithesis of both free enterprise and dynamic 
competition. With carriers freed of all restraint and competing for traffic upon 
the basis of cut rates, the conditions essential to free enterprise and dynamic com- 
petition will cease to exist, being supplanted by a monopoly by the carriers having 
the greatest economic strength. 
True For the past 50 years we have relied as a 
Competition 

nation upon service competition in trans- 
portation as the best means of insuring technical advances, innovations and service 
improvement, Appreciating the importance of each ofthe different modes of trans- 
portation and their individual and unique contributions to a well-rounded national 
transportation system, the Interstate Commerce Commission has sought to carry 
out the national policy by preventing the excesses of unbridled rate competition 
among carriers. To this end the Commission sought to see to it that carriers com- 


pete vigorously with one another but that none compete so successfully that its 


competitors are destroyed. 


Destruction of It is now contended that we must abandon 
Competition 

our reliance upon service competition as 
a promoter of development and progress in transportation, and that we should un- 
leash the competitive forces in pricing or ratemakingand remove muchof the power 
of the Interstate Commerce Commission to prevent competitive rate reductions. 
The carriers would gain new freedom to attempt to filch the traffic of their com- 


petitors by means of rate reductions, presumably so long as the resultant rates 


were above directly ascertainable costs whatever that concept may mean. If all 








aN 


ne ORS tkadoe 





TRANSPORTATION POLICY 643 


carriers and all modes of transportation were of relatively the same economic 
strength, and if all carriers had available to them captive or non-competitive traffic 
from which they could recover the loss in revenue resulting from these competitive 
rate reductions, the suggested policy would be less disastrous to the concept of a 


sound national transportation system including all modes of transportation. 


However, the railroads have relatively much greater economic strength than their 
competitors, the trucks and the water carriers. The rails have captive traffics 
such as coal, ore and agricultural commodities for which the trucks at least are 
not competitive, and which the railroads can rely upon tc continue to furnish traffic 
to support the rail rate war against the trucks and the watercarriers. If freed from 
the restraining influence of regulation, the rails would be in a position to slash the 
rates on the traffic for which they now compete with the trucks and the water carriers 
to a point where the trucks and the water carriers will be destroyed as effective 
competitors. This is what competitive ratemaking really is. It is not free enter- 
prise or dynamic competition, but the most ruthless and destructive sort of eco- 


nomic warfare, 


Destruction of The prime objective for the enactment of 
Equality 

the Interstate Commerce Act was to 
establish the law of Equality by eliminating discrimination between persons, places 
and commodities, The railroads in their unbridledand unregulated competition with 
each other had sought to do just what the railroads again seek to do here -- lure 
away the traffic of their competitors by means of rate concessions. As a result, ship- 
pers with large volumes of tonnage, cities with large industrial production and heavy 
inbound or outbound tonnage, and heavy-moving commodities were the recipients of 


rate concessions from thetraffic-hungry railroads, This situation Congress sought 


to correct by prohibiting unjust discrimination and preference. 
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Solicitation of traffic on the basis of rate concessions is no different today 
than it was in 1887, and the beneficiaries of this competitive ratemaking will be the 
large shippers, large communities and heavy-moving commodities. Its victims will 
be the small shipper, the small or unimportant locality andthose commodities which 
do not excite the averice of the rail traffic managers. Thus, the so-called free 


enterprise and dynamic competition will inevitably result in the preference of the 


large over the small and the destruction of equality of opportunity -- the very basis 
of any free enterprise system. Only if the Commission is permitted to continue to 
function as the arbiter of rate competition can truly dynamic competition be main- 
tained. 
Rail The charge of the Advisory Committee 
Architecture 

report that the regulatory policy has not 
kept pace with changing competitive conditions is wholly without validity. The 
transportation policy has undergone thoroughgoing reconsideration by Congress 
in 1920 and 1940. The very sections of the National Transportation Policy which 
the Bills would have you jettison were written at the behest and insistence of 
the Report of the Committee to Submit Recommendations Upon the General Trans- 
portation Situation appointed by the President in 1938, consisting of the presidents 
of three of the largest railroads, (Pennsylvania, Southern and Union Pacific) and 
three of the largest brotherhoods of railroad employees. The soundness, equity and 
justness of that policy was being extolled by the Association of American Railroads 
as late as November, 1953, in its publication "Railway Digest." 
No New While it is true that a large part of the 
Phenomenon 

Interstate Commerce Act was developed 
in a period when the railroads had, by elimination of their water competitors, be- 


come the sole means of public surface transportation, there nevertheless was in- 


tensive competitive rivalry among the railroads themselves. The new competitive 


factor which has developed over the last thirty years has been inter-agency com- 
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petition or competition between different modes of transportation. The need for 
regulation of the rates of competing railroads was largely due to the requirement of 
equality,. This need was increased, not lessened, by the advent of competing modes 
of transportation which brought into the struggle many thousands of additional com- 
petitors.,. If the railroads were the only mode of transportation the need for regu- 


lation of their rate competition would stillexist. If the railroads did not exist, there 


would still be need for regulation of rate competition of the motor carriers among 
themselves. Unregulated rate competitioncanbe relied upon toprevent extortionate 
rates. It can also be relied upon to destroy necessary transportation service and 
to assure inequality of charges among persons, places and articles of commerce, 
as its inevitable consequences. 
Hamstringing It is claimed that the Commission should 
Regulation 

be forbidden, in the exercise of its rate 
regulatory powers, to refrain from considering the effect of a particular rate upon 
competing carriers or competing modes of transportation -- a complete reversal 
of the policy urged for adoption by the railroads and adopted by Congress in the 
Transportation Act of 1940. To some extent the complaint appears to be directed 
at the alleged Commission policy of allocating traffic among carriers to which I 
have already referred. But it also reflects the proponents’ impatience with the 
time-honored policy of the Commission of seeking to prevent unfair and destruc- 
tive competitive practices among competing carriers and among competing modes 
of transportation. In fact such a policy is the inevitable corollary of the policy 
favoring the preservation of an adequate system of transportation by the various 
modes. This is true because a sound and adequate national transportation system 
is impossible without adequate revenues to preserve and maintain adequate serv- 
ice. Unfair or destructive rate competition consists in one carrier needlessly 


cutting rates and thus impairing the revenues of itself and other carriers for no 











646 TRANSPORTATION POLICY 


other reason than to filch the traffic of and thereby destroy its competitor. If any 
carrier is left free to engage in such unfair or destructive competitive practices, 
revenues necessary to preserve adequate service are depleted, and ultimately the 
soundness and adequacy of the whole transportation system is impaired. Some 
independent and impartial regulatory agency with the general public interest at 


heart is necessary to assure that the individual carrier will not, in pursuit of its 


own immediate advantage, set about to destroy a competitor through unfair or 
destructive competitive practices. The principle was thus well put by Elmer A. 
smith,2/ former General Counsel of the Mlinois Central System, a distinguished 
and outstanding railroad statesman: 


"The Commission as long ago as 1903 first announced’ the prin- 
ciple that in fixing rates, the Commission would have regard not 
altogether to any one particular railroad but to the entire situation, 
and would consider the effect of whatever order it might make upon 
all the railroads. This principle has been written into the Act by 
an unbroken line of decisions5/ during a period of more than four 
decades, and Congress has many times amended the Act without 
changing this interpretation. These decisions, and not the Act it- 
self, emphasize the duty of an individual carrier in proposing rate 
changes to consider how those changes would compare with the 
rates of other carriers in the same and other territories, and par- 
ticularly with rates and rate relationship fixed by the Commission, 
how they would affect rate relationships and shippers on other rail- 
roads and in other territories, how they would affect the rate struc- 
ture and consequently the revenues of the carriers as a whole, 
whether they would strengthen or weaken an adequate system of 
transportation. These matters cannot be intelligencly or fairly 
determined by a carrier acting in a vacuum." 


3/ Elmer A. Smith, The Interstate Commerce Commission, the Department of 
Justice and the Supreme Court, American Economic Review, Volume XXXVI, 
Number 2, Page 479 (May, 1946). 


4/ Proposed Advances in Freight Rates, 9 I.C.C. 382. 


5/ Receivers and Suppers Assn. v. C. N. O. & T. P. Ry. Co., 18 LC.C. 440, 
Pp. ; New r Rates, o. »P. ; Holmes & Hallowell 


7, p. 708; Coke from Southern } 








[t.c, ; ; ral Commodity Rate increases, 1937, 237 LC.c. 657, 
p. 744; Property owners’ Committee -v- C&O. Ry Co. 237 L.C.C. 459, 
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The public interest in avoidance of destructive competition would be en- 
trusted solely to the conscience of the individual carrier. We.submit that nothing 
could be more surely destructive of a sound and adequate transportation system 
than the pursuit of such a shortsighted policy. In contrast the Commission has 
heretofore, in fixing minimum rates, first determined what constitutes a reasonable 


level of charges considering all the ratemaking factors and not cost alone, and it 


has then determined upon an adjustment which would permit the carriers to com- 
pete with each other upon approximately equal terms. 

Under the present National Transportation Policy, the Commission probably 
has the power toimpose minimum rates above a carrier's cost inorder topreserve 
a national system of transportation consisting of more than a single mode of trans- 
portation. However, in examining what I believe to be all of the decisions of the 
Commission on the question, I have been able to find only one case where the Com- 
mission or a division has ever asserted that power, and in that case the Division 


later reopened the case for reconsideration and the complaint was subsequently 


withdrawn, Nevertheless, it is vital to effective regulation that the Commission 


continue to have the power to consider the effect on competing carriers and modes 
of transportation of any minimum rates which it may prescribe. 
Destruction of Remedy Competitive ratecutting leads inevitably 
for Discrimination 

to discrimination. The history of regu- 
lation under the Interstate Commerce Act provides myriad examples of the neces- 
sity for governmental control of carrier selfishness in order to prevent preference 
of the large shipper and discrimination against the small shipper. All of the major 
rate proceedings have revealed the tendency of uncontrolled carrier management, 
whether of rail, water or highway carriers, to respond to the pressure and demand 
of the big and important shippers or receivers, many of whom have publicly es- 


poused the principles of these bills, in derogation of the interests of the small 
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shippers and receivers and of the smaller and relatively less important communi- 
ties or localities. These bills would not only restore the uncontrolled competitive 
ratemaking which existed prior to the Interstate Commerce Act, but would remove 
any effective remedy for discriminatory pricing by the carriers. 

Prior to the enactment of Section 15a the courts held that under Section 3 
of the present Act that upon a finding of discrimination the Commission had only 


the power to condemn the tort and not the power to prescribe the remedy. Under 
the present Section 15, the Commission has the power to prescribe the remedy as 
well as to condemn the tort. The bills would take away that power and leave the 
Commission without any effective means of correcting a discriminatory rate 
situation. 
Small Shippers & The small shipper and the small com- 
Communities 

munity are the usual victims of discrim- 
ination because the amount of traffic that they can offer does not incite the avarice 
of the carrier traffic manager. At the same time, a discrimination case under 
Section 3 under the rulings of the courts and the Commission casts upon the com- 
plainant a burden of proof so onerous that only large and financially strong shippers 
or receivers can afford to sustain it. As a result, the small shippers and small 
communities have relied in the past on the general relief from discrimination ac- 
corded by the Commission under the present law in general rate proceedings where 
the Commission prescribes a just and reasonable rate adjustment. This would no 
longer be possible. 

For many years a substantially lower 
Territorial 

basis of rates existed in Official Terri- 
tory than existed in other parts of the country, and its discriminatory effect was 
the subject of repeated complaint by the southern and western sections of the 


nation. The Commission undertook to correct this discriminatory situation by 
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prescribing a uniform scale of class rates east of the Rocky Mountains in Docket 
28300 and also to prescribe a uniform classification nationwide in Docket 28310. 
Neither of these momentous decisions, which did so much to bring about equality 
could have been effectuated under H. R. 6141 and 6142 which have eliminated the 
power of the Commission under Section 15 to prescribe a basis of rates to elimi- 
nate discrimination. 
Fourth An anomalous situation arises under the 
Section 

proposed amendment of Section 4 in that 
the carriers would now be free to establish rates for a long haul lowerthan those in 
effect for a shorter intermediate haul over the same line, without prior applica- 
tion to the Commission, and to justify those rates upon the basis of competition by 
another carrier or carriers, Yet under Section 15(1) the Commission is specifically 


prohibited from considering the relation of a carrier's charge to the charge by any 


other mode of transportation. Thus, in effect, the new Section.4 permits the carrier 


to justify a departure from the longhaul-shorthaul rule upon the basis of competition, 
and in the next breath Section 15(1) prohibits the Commission from considering the 
rate of the competing carrier, Must the Commission then take the word of the car- 
rier who is departing from the longhaul-shorthaul provision that competition of an- 


other carrier exists and justifies the departure? 
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PROPOSED REDISTRIBUTION OF TRANSPORTATION BURDEN 
IS CONTRARY TO NATIONAL INTEREST 


The implicit, if not avowed, purpose of the bills and the report of the Ad- 
visory Committee is to bring about a rate adjustment based entirely upon the cost 
of service. I have already commented upon the utter impractibility of such a pro- 
posal because of the absence of any standard by which cost rates can be accurately 
established. 

Under the rate adjustment initiated by the railroads prior to regulation and 
approved and continued by the Commission under regulation, there is in effect today 
throughout the United States what is known as a "value of the service" rate adjust- 
ment. In essence, this means rates upon high valued products, such as manufactured 


products, are relatively greater per ton, per car, per car mile or per ton mile than 


the rate upon primary or raw products, such as those of agriculture, animals, 


mines, and forests. This means that a relatively small proportion of the trans- 
portation burden over and above out-of-pocket costs has been assigned to the lower 


6, 
valued products with the result that they have been able to move treety/ On the 


other hand, the higher valued manufactured products have borne a relatively high 
portion of the transportation burden but have also moved freely. The free move- 
ment of raw materials and manufactures throughout the country is the very founda- 
tion of our national economy as opposed to the insular economy of Europe today. 
Without it our cities and towns would have grown up only along the rivers and sea- 
coasts; our inland cities and towns could never have existed, If there is to be a 
continued free movement of traffic, and particularly of the lower valued commodities, 


this value of service structure must be maintained. 


6/ For illustration, the ratio of freight charges upon coal to the value at the mine 
is about 80%, but upon iron ar.d steel articles only 5%. 
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Proposed If, as the report intimates, the time has 
Distribution 


come to shift to a cost of service rate 
structure, the ~ates on those low valued commodities must be increased to offset 
and compensate for the reductions which would inevitably follow on competitive 
traffic if present regulatory controls were removed. 

In Washington, D. C., we couldno longer enjoy the fresh fruits and vegetables 
from the San Joaquin, Imperial, Salt River, Rio Grande, Wenatchee and Hood River 
Valleys. 

Raw Products v. Under the latest available information, 
Manufactures 

the average revenue upon manufactured 
products is 185 percent of the out-of-pocket cost, as computed by the Bureau of 
Accounts, Cost Finding and Valuation; the average revenue of t!« products of agri- 
culture, 128 percent; those of animals and their products 115 percent; those of 
mines 121 percent; and those of forest products 128 percent. Upon the whole, the 
relationship of the revenues on nonmanufactured products to the out-of-pocket cost 
of transportation is 124 percent. If the value of service concept is to be discarded 
in favor of a cost of service rate adjustment, it follows that all traffic would have 
to yield in revenues approximately the same percentage of out-of-pocket cost, or 
near the present average of approximately 150 percent on all freight traffic. To 
increase the revenues on nonmanufactured products from the present 124 percent 
of out-of-pocket cost to 150 percent of out-of-pocket cost would require rate in- 
creases on these nonmanufactured products of about 2i percent. They include such 
commodities as wheat flour, cereal food preparations, hay and straw, soy bean and 
vegetable oil cake, most fresh fruits and vegetables, frozen foods and vegetables, 
livestock, coal, coke, ore, sand and gravel, crushed stone, crude petroleum, phos- 
phate rock, sulphur, logs, pulpwood, fuel and road oils, brick, sewer pipe, aid ani- 


mal and poultry feed. Most of these commodities are already severely burdened by 
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the general rate increases of recent years. Witness, for example, the case of coal 
which contributes over 25 percent of the total rail tonnage. It is presently faced 
with a struggle for survival against natural gas and oil in the competitive fuel mar- 
ket and clearly unable to bear rate increases in the amounts necessary to sustain a 


rail rate war against the motor carriers and water carriers. 


Cui Bono? A large segment of the economy, albeit 

composed of small and sometimes in- 
significant units, will be placed at the mercy of the railroads under these bills, and 
almost inevitably will become mere pawns in the game as the railroad traffic man- 
agers vie with each other and with their competitors in slashing rates to obtain the 
traffic of a relatively few large shippers in whose hands are concentrated the vast 
tonnages of iron and steel, aluminum products, alcoholic liquors, manufactured foods 
and cereals, canned goods, lumber, textiles, automobiles, soap, sugar, cheese and 


dairy products, tobacco and cigarettes. Is it not significant that these shippers are 


vigorously espousing these bills? 
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The graph on the opposite page depicts what would happen if the Cabinet Com- 
mittee's recommendation were adopted, that a cost basis of ratemaking be sub- 
stituted for the value of service concept. 

In 1955 the railroad revenues from manufactured products amounted to 
4 billion dollars. The out-of-pocket cost for transporting these products was about 
2-1/3 billion dollars. The contribution to the burden, that is the revenue above out- 
of-pocket cost, was slightly less than 2 billiondollars, If all traffic movedon a cost 
basis andexactly the same revenues were obtained by the railroadsas were received 
in 1955, the revenues upon manufactured products would be reduced by $800 million, 
that being the amount of the present rates in excess of the average contribution to 
burden of all traffic. On the other hand, raw and semi-processed materials in 1955 
produced revenues of slightly over 4 billion dollars. The cost of transporting these 
materials was about 3-1/4 billion dollars and the contribution to burden of this 
traffic was slightly less than 3/4 ofa billion dollars. If the rates upon raw and 
semi-processed materials were predicated upon a cost basis, along with manu- 
factures, this contribution would be more than doubled since it would be necessary 
to increase the present rates upon such materials by the $800 million which is 


necessary to offset the reductions upon the manufactures. 


Destruction of Quite apart from the effect of the abandon- 
Truck Service 

ment of the value of service rate struc- 
ture on the rates for raw materials, fuel and agricultural products, is its devastating 
effect upon transportation. The Advisory Committee's intimation that the Motor 
Carrier Act of 1935 was enacted in the expectation that cost of service would be 
given greateremphasis in ratemaking is wholly without any support in the legislative 
history of that Act. As a matter of fact when the Motor Carrier Act was sponsored 


by Coordinator Eastman there was an almost complete dearth of data respecting 


truck costs and this situation continued at least as late as 1941. 
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EFFEC* OF SUBSTITUTING COST 
FOR VALUE OF SERVICE 





MANUFACTURES 
‘ Actual Revenues - 1955 $4,252,000,000 . 
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The adoption of a cost of service concept in ratemaking might well spell the 
end of the trucking industry as we know it today. The rail cost advantage in the 
mass transportation of freight at the longer distances means that on much of the 
traffic for which they now compete with the trucks, the rails would be able to cut 
rates to a level which the motor carriers could not meet and stay in business. This 
is true because virtually all of the traffic of the motor carriers is handled com- 
petitively with the railroads, but the railroads have a vast amount of captive traf- 
fic (approximately 50 percent of the total) for which the trucks do not compete at 
all. Therefore, a rate war between the railroads and the trucks can only end in 
disaster for the trucks, since the trucks have no substantial noncompetitive traffic 
upon which to levy the cost of the battle. 

Moreover, selective rate-cutting, which the bills would foster and encourage, 
would enable the railroads to reduce the rates on truck competitive traffic at points 
served in common by the rails and the trucks, thus depriving the trucks of tr’e‘ic 
which now enables them to operate and serve thousands of points throughout the 
United States which have no rail service. It would also permit the railroads to cut 
the rates on traffic upon which the trucks now depend for backhaul traffic to support 


predominantly less than truckload operations in the reverse direction, 


The new competition will not be confined in its scope or impact to the area 
where the railroads may have a cost or service superiority; it will reach as well 
into areas where thetrucks have a clear cost and service advantage, with the result 
that the truck service will be considerably impaired or rendered a great deal more 


expensive to the shipper. 


Power to Destroy The railroad must necessarily invest 

considerably more in fixed plant in re- 
lation to the traffic carried than any of the other competing modes of transportation. 
On the other hand, the current direct operating costs of these other carriers bulk 


larger per unit of service performed, in general, than in the case of the railroads. 
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The result is that the relationship between operating revenues and expenses, as ex- 
pressed in terms of percentage, are much lower in the case of railroads (currently 
approximately 79 percent, including the passenger deficit) than for the motor car- 
riers (currently about 96 percent). Because of their higher operating ratios, the 
motor carriers are much more sensitive to reductions in their revenue, and there 
is much less available out of the revenue dollar for the motor carrier to pay his 
operating costs than for the railroad, The railroads, by rate reductions, can re- 
duce rates to a point which places the motor carriers in a deficit category, at the 
same time maintaining a margin above their own operating expenses. The result 
of such rate reductions is a foregone conclusion. The weaker competitor is elimi- 
nated; the survivor is free to seek recoupment for the temporary reduction in oper- 
ating net. In addition the motor carrier is much more limited in the scope of its 
operating authority. The motor carrier frequently specializes in the transportation 
of a single commodity or group of articles. It may be limited as to the direction of 
movement. By selecting a particular commodity, or a particular area within which 
to reduce rates, the rail carrier may divert the critical tonnage and revenue of a 


motor carrier to the point of ruin and still not increase its own tonnage or revenue 


significantly. 


Will to Destroy We do not write upon a clean slate. The 

history of the competitive struggle between 
the water carriers and the railroads between 1890 and 1920 is a clear lesson of 
history as to what happens when the railroads set about to destroy a competitor. 
In a period when the Commission had no minimum rate powers the railroads reduced 
the rates on water competitive traffic to a point whichforced the water carriers out 
of business, It was only when the Commission was given minimum rate powers in 
1920 that water carrier service was restored. Exactly the same thing is in store 
for the trucks if the Committee's recommendations are adopted. It should be re- 


membered that the water carriers hada cost advantage over the railroads and hence 
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the railroads had to go below their own out-of-pocket costs in order to stifle water 
competition, Conversely, at the present time motor carrier competition could be 
stifled by the railroads without going below their out-of-pocket costs which is the 
only restriction contemplated for them in the policy proposed by the Committee. 


COMPETITIVE RATEMAKING DESTROYS INCENTIVE FOR 
EFFICIENCY AND ECONOMY 


Plausible The objectives of the bills as set forth in 
Objections 

The Advisory Committee's report have a 
certain surface plausibility and appeal. It would seem to be a perfectly laudable 
objective to have all transportation performed by the most efficient and economical 
medium. It would also seem desirable to encourage technical innovations and serv- 
ice improvements, and certainly it would be desirable to have the shipper choose 
among the competing modes of transportation on the basis of cost and service utility 


to the end that each particular traffic would be handled bythe carrier able toprovide 


the most economical and efficient service. But will they bring about these results? 


Service The basic transportation policy has up to 
Competition 

now been directed toward eicouragement 
of service competition, not price competition, and this service competition has been 
virtually free of any regulation. Service competition and not competitive ratemak- 
ing encourages technical innovations, the development of new service techniques, 
the increase of operating and managerial efficiency, full use of facilities and equip- 
ment, and high standards of service, economy and efficiency for the benefit of the 
transportation user, If the selection of the mode of transportation is determined 
by price alone, there is no incentive to compete in terms of service. On the other 
hand, if a rate adjustment is maintained which places rates on parity as between 


different modes of transportation and with any inherent service disadvantage off- 


set, the transportation user then has the opportunity to select between the carrier 
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modes on the basis of service rendered, and service competition becomes a reality. 
With charges in equipoise, the carriers are encouraged to make technical innovations 
and to bring about operating efficiency asa means of attractingtraffic of their parti- 


cular mode. 


Effect of On the other hand, if rate competition is 
Proposal 

permitted to run rife, the natural result 
is for the carrier and the shipper alike to ignore service considerations and rely 
largely on price in selecting the mode of transportation. Where the economically 
advantaged competitor has it in his power to eliminate competition, the result is 


monopoly and the destruction of all incentive to improve service and maintain effi- 


cient and economical operations. 


Encourage Railroads do not labor under any present 
Inertia 

disadvantage not of their own making. 
There is now nothing which prevents the railroads from competing with the trucks 


in service if their management were inclined to do so. The railroads have in the 


past sought to offset inferior service, such as in transit time, in loading and un- 
loading, and in pickup and delivery, by rate cutting instead of by improving service, 
which lies within the power but not within the disposition of the railroad manage- 
ments. The adoption of a policy favoring competitive ratemaking will do nothing but 
compound the railroad inertia, and we can be certain that with all effective com- 
petition eliminated the railroads will be absolutely without any incentive to improve 
service and that the inertia of railroad management will continue. 
The present-day rate structure is the rate structure built by the railroads 
as modified by regulation. Competition between the railroads and the motor carriers 
under that rate adjustment is and properly should be upon the basis of the service 
which each offers. The railroad has tremendous inherent advantages, including its 


own roadbed and its economy in mass transportation. Its competition fortraffic is 





not being hampered by rate regulation. 
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OTHER ILL ADVISED PROPOSALS 


Emasculated Suspension Another sweeping change proposed is the 
Power 

curtailment of the Commission's power to 
suspend proposed rates. Under the present law the Commission may suspend the 
effectiveness of any tariff for a period of seven months. In practice it generally 
acts through its Board of Suspension and Investij ¢ ion to which any person may ad- 
dress a petition requesting suspension of a particular tariff. The Board examines 
the tariffs and the facts set forth in support of the petition, and frequently calls in 
the parties for conference to further develop the relevant facts. If it is concluded 
to suspend the tariff the matter is set for hearing and at the hearing the carrier 
proponent has the burden of establishing the lawfulness of the proposed rates under 
the Interstate Commerce Act. In some cases the Commission is able to complete 


its investigation prior to the expiration of the seven months' period. In many of the 


more important cases however it is aphysical impossibility to conduct a sufficiently 


complete investigation and to accord the necessary consideration within the pre- 
scribed time limitation of seven months, In these cases unless the carriers volun- 
tarily agree to the extension of the period of suspension the tariffs become effective 
on expiration of the seven months’ suspension period. 

H. R. 6141 and 6142 would shorten this period to three months, although 
clearly the Commission can now perform t @ necessary investigation only with the 
greatest difficulty within the seven months' period provided. 

Burden of More importantly the bills, in those cases 
Proof 

where a competing carrier petitions for 
suspension, shift the burden of proof from the carrier proposing the rates to the 
complaining carrier, Alarge number and probably a majority of suspension requests 
today come from carrier competitors or their rate bureaus andthey seek suspension 


of competitive rate reductions. Thus under the statutory standards which we have 
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discussed above, it would be necessary for a carrier seeking suspension of another 
carrier's reduced rate to establish that the proposed rate is below the out-of-pocket 
cost of the carrier proponent, The difficulty of sustaining this burden of proof is 
almost insuperable when it is considered that the carrier having the burden is not 
in possession of any of the relevant facts which would permit a showing of the cost 
of transportation even if the concept of directly ascertainable cost were a clearly 
defined one. In addition to this onerous burden, the carrier opposing a particular 
rate reduction is required under H. R. 6141 and 6142 to show that it will be irre- 
parably injured if the rates are allowed to go into effect. When these two require- 
ments are coupled together, it becomes clear that the suspension power will be 
nothing more than a shadow insofar as inter-carrier rate competition is concerned, 
As a practical matter the carrier reducing the rates will do so without any effective 
control by the suspension power of the Commission. The small shipper who is now 


protected in many instances from actions of the carriers in publishing discriminatory 


rate adjustments by the action of competing carriers in calling these adjustments 
to the attention of the Commission and securing their suspension, would lose this 
very important protection and many cases of incipient discrimination which are 
now arrested by the Commission would under the new bills become effective tariff 
publications without any satisfactory regulatory remedy. 
Destruction of The Interstate Commerce Act now .re- 
Classification 

quires that carriers publish and maintain 
just and reasonable classifications of property. The puipose of this requirement is 
to assure reasonableness and equality in class rates amongarticles havingthe same 


transportation characteristics such as density, fragility, stowability, value, sus- 


ceptibility to loss and damage, etc. Over the past half century the Commission has 


had occasion to consider and decide many classification problems which quite fre- 


quently are not only exceedingly intricate and complex but also are fraught with 
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serious consequences to the commercial interests of the country. The bills while 
rendering lip service to the maintenance of classification in effect would make it 
possible for any carrier so inclined to disregard wholly the basic principles of 
classification and in essence to do away with the classification of property which 
has heretofore assured the equitable determination of charges and preserved rela- 
tive equality among commodities. This is true because under Section 1(6), for 
illustration, the test of reasonable classification is no longer that as above ex- 
pressed, but reasonableness is made to depend solely upon the question whether or 
not the resultant charge is above a reasonable minimum charge or below a reason- 
able maximum charge. 

If it is true that the weasel words of the proposed amendment to Section 15(1) 
would prevent such a result and that in fact the purpose of the bills is to leave the 
classification requirements of the Act unimpaired, then there is no occasion what- 
ever to amend paragraph 1(6). The fact that it is amended would seem to indicate 


clearly the contrary intent. 


THE NET RESULT 


Mythical The Advisory Committee Report claims 
Savings 

that the present transportation policies 
result in losses to shippers and the consuming public amounting to "billions of 
dollars per year."' The statement, which is not documented, is contrary to demon- 
strable facts. 

The present railway net operating income which is, after giving effect to 
income tax deferrals, slightly in excess of $939,000,000 per year, provides a retura 
upon the value of the rail investment of approximately 3.8%. There iz nothing ia 
the current income accounts that indicate that the railroads out of their present 


earnings can absorb any substantial part of a reduction of even one "billion dollars 


per year". They were successful in having a 15 percent general increase in freight 
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rates made permanent in December, 1955. In March of 1956 they obtained an addi- 
tional increase of 6 percent. Because of selective rate cutting and the relative low 
value of the commodities, these increases fell heaviest upon the nonmanufactured 
articles, According to the public press the railroads are preparing to file applica- 
tions for additional increases at this time. 

Under this state of facts it is obvious that the shippers cannot be saved 
"billions of dollars" in freight rates unless the proposed rate cuts bring in addi- 
tional traffic sufficient toproduce net income in an amount which will overcome the 
reduction in rates and make possible the provision of the additional facilities 
required to handle the diverted traffic. Presumably this additional traffic is to 
come from the trucks. Let us see what would happen if these proposed rate cuts 


were successful in capturing and diverting 100 percent of the motor carrier traffic, 


Analysis of Appendix B isa statement which shows 
Diversion 


the effect upon railroad earnings which 


would result if they were successful in diverting to railroads 100 percent of the 


traffic now handled by Class I intercity motor carriers of general and specialized 
commodities. In making this statement it was necessary to determine the traffic 
upon which the cuts would be made and the amount of the cut which would be neces- 
sary to entirely eliminate their highway competitors. Examination of the 149 groups 
of commodities of "Manufactures and Miscellaneous Products" indicates that there 
are less than half a dozenof these groups which are not competitive in some degree 
with motor carrier transportation, Since the degree of this competition between 
rail and motor varies with the different groups, we have recognized that a maxi- 
mum one-quarter of the present rail manufactured products revenue was derived 
from shipments of commodities which are not vulnerable to truck competition and 
therefore would not require any reduction in rates. We have further assumed that 


a rate reduction of at least 20 percent upon the remaining or competitive manufactures 





TRANSPORTATION POLICY 663 


rail traffic and upon alltruck traffic would be sufficient to divert all of the latter to 


1/ 
the railroads.- The railroads' cost of handling the diverted traffic was estimated 


at the 1955 out-of-pocket costs as reported by the Cost Section of the Commission. 


On the opposite page the graphs depict the results which would follow if the 
railroads diverted to themselves all of the motor carrier traffic. It shows that by 
reducing the rates and eliminating the competition they would be almost $300,000,000 
worse off in net operating income before income taxes and nearly $150,000,000 in 
net income after such taxes. This calculation does not take into account the large 
increase in facilities which would be necessary to handle the additional traffic di- 
verted from the motor carriers ($3,694,000,000) which is $373,000,000 greater than 
the rail traffic ($3,321,000,000) deemed to be competitive with the motor traffic. It 
is seen that at the present time. the railroads have a net railway operating income 
of $939,000,000 after giving effect to tax deferrals. In Ex Parte 196 the chief 
statistician for the railroads stated that a net railway operating income of at least 
$1,100,000,000 was necessary to meet the needs of the minimum capital improve- 
ment program of the carriers, 

The second bar on the chart gives effect to the diversion by simply reducing 
the revenues upon the competitive traffic by 20 percent and making no changes in 


the rates upon other traffic. As indicated by this bar, the net railway operating in- 


7/ As shown by Appendix B, this amount (20 percent) is less than the percentage 

~ cuts admitted by the railroads themselves already to have been made by them 
on alcoholic liquors, aluminum articles, building materials, candy and con- 
fectionery, iron and steel, dairy products, floor coverings, plastic board, soda 
products, vegetable oils, canned goods, cement and roofing, without diverting 
the traffic. 

At the present time in many parts of the country the motor carrier less vehicle 
load rates vary from 15 to 20 percent or more above the competitive rail rate. 
This is brought about by the fact that motor carrier 1. t. 1. rates are intended to 
be compensatory but that the competitive rail l. c. 1. rates have been demon- 
strated to be non-compensatory and to occasion a deficit which is loaded on the 
carload traffic. Thus the reduction in revenues on less vehicle load traffic 
presently handled by the motor carriers would have to be far greater than 
20 percent, 
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IF THE RAILS HAD IT ALL 


PRESENT RAIL OPERATIONS 
+—__———- Revenues - $10,106,000,000 -__——— 


OPERATING EXPENSES, RENTS & TAXES 
$8,561,000,000 


INCOME TAXES NET RAILWAY 
$606,000,000 OPERATING INCOME 
$939,000,000 


GIVING EFFECT TO DIVERSION WITHOUT INCREASES 
Revenues - $12,397,000,000 ——-—____> 


OPERATING EXPENSES, RENTS & TAXES 
$11,157,000,000 


INCOME TAXES NET RAILWAY 
$ 447,000,000 OPERATING INCOME 
$793,000,000 


GIVING EFFECT TO DIVERSION WITH INCREASES 
-——_———————— Revenues - 13,440,000,000 ——___________—_> 


OPERATING EXPENSES, RENTS & TAXES 
$11, 157,000,000 


INCOME TAXES NET RAILWAY 
$990,000,000 OPERATING INCOME 
$1,293,000,000 





TRANSPORTATION POLICY 665 
come would be reduced by the diversion to $793,000,000, which would be an equiva- 
lent of less than 3,2 percent upon the present rate making value. Inasmuch as 
several billions of dollars would necessarily be required to provide the facilities 
necessary for the additional traffic, it is obvious that it would be imperative for the 
railroads to provide increased revenues. 

The last bar on the chart indicates the only way in which this additional 
revenue could be obtained, which is by increasing the rates upon the non-competitive 
manufactures traffic and the raw and semi-processed materials, An increase of 
20 percent upon this traffic would produce a net railway operating income of approx- 


imately the same ratio as that which is produced by the present rail traffic. 


Robbing Peter to On the opposite page we depict graphically 
Rebate Paul 


the inevitable result of the present pro- 
posal, namely to increase the revenues upon the non-competitive traffic in order 
for the railroads to eliminate the competition uponthe presently competitive traffic. 
This graph shows that the present competitive traffic amounts to $7,015,000,000 of 
which $3,321,000,000 is handled by railroad and $3,694,000,000 by motor carrier. 
After a 20 percent reduction,the revenues of the railroads upon the combined com- 
petitive manufactures traffic would be $5,260,000,000. This is a reduction of 
$1,403,000,000, which is to be given to the manufactured products. This is to come 
in large part from the necessary increases upon the non-competitive traffic. At 
present the revenues from this non-competitive traffic are $5,217,000,000. The re- 
sult of the proposal would be to increase the revenues upon this traffic to $6,260,000,000 
which is over a billion dollars of increased revenues to be taken from the shippers 
of raw materials and other non-competitive traffic and rebated to the shippers of 


the high grade manufactured traffic. 
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TO PAUL 


COMPETITIVE TRAFFIC 
Revenue as is - $7,015,000,000 —_——> 


RAIL $3,321,000,000 TRUCK $3,694,000,000 


Revenue os would be -#5,260,000,000 


FROM PETER 


NON-COMPETITIVE TRAFFIC 


Revenue as is- $5,217,000,000 


Revenue os would be- $6,260,000,000 


TO PAUL 


Reductions 
#1,403,000000 


FROM PETER 
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An Iniquitous The nation needs all modes of transporta- 
Proposal 
tion and the public interest requires that 
all be stable and financially sound. Avarice or ruthless pursuit of short-run advan- 
tage has no place in the scheme of things where such vital national interests are 
at stake. Neither carriers, be they carriers by rail, motor or water, nor shippers, 
big or little, are sufficiently disinterested to act objectively where such public inter- 
ests are at stake. A public arbiter who can consider the public interest in trans- 
portation rate matters and not thenarrow and selfish interest of particular carriers 
and shippers should act where these vital national interests are at stake. Over the 
years the Interstate Commerce Commission has proved itself an effective instrument 
in curbing carrier and shipper selfishness and in insuring the preservation of condi- 
tions under which all modes of transportation may compete on fair and even terms 
for the patronage of the shipper. The abandonment of these tested policies can mean 


only the destruction of a sound and well-rounded national transportation system. 
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Appendix A 


Competitive Rate Reductions by Railroads, 1950-1955 


Eastern Territory 


Estimated 
Effective rate 
Territorial scope reduction 
(per cent) 


Alcohol, industrial Within East 
Alcoholic liquors Within East 
Aluminum articles Within East 
Building, paving or 

roofing materials Within East 
Candy andconfectionery| Within East 


Canned goods Within East 


Cast iron pipe Within East 
Cement Within Central territory 
Copper, brass & bronze | Within East 
Crude rubber Within East 


Dairy products Within East and West to East 
Fertilizers Within East 

Floor covering Within East 

Floor covering Further adjustment 

Glass containers Within East 


Glassware Within East 
Malt liquors Within East 
Manufactured iron 
and steel Within East 
Manufactured iron 
and steel 2nd adjustment within East 
Paper and Paper 
articles Within East 


Plaster & plasterboard | Within East 
Sand, ground or 

pulverized Within East 10-15-54 
Scrap iron and steel Within East 7-20-54 
Soap Within East 4- 7-54 
Soda products Within East 5-15-50 
Vegetable oil 

shortening Within East 4- 7-54 
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Competitive Rate Reductions by Railroads, 1950-1955 - continued 


Southern Territory 


Pad 
Commodity Territorial scope 


on denatured South to East 12-10-54 
Asphalt Within South 8-15-55 
Candy or confectionery} Within South and between South 

and East 10- 1-51 
Canned goods Between South and other 4- 1-50 
Cement Within South and East to South 8-30-54 


Cotton Within South 8- 1-55 
Iron and steel Manufactured within South: 
1st Rev. 60,000 ibs, 7-30-50 
2nd Rev. 40 M_ ibs. 11- 5-53 
80 M ibs, 11- 5-53 
Between South and other: 
40 M ibs. 11-12-53 
80 M ibs. a 11-12-53 


Liquors, alcoholic Within South and between South 
and East a 10- 5-50 
Liquors, malt Within South and other to South | ~ 17-28-54 
Meats, fresh, and PHP | West to South lil- 8-51 
Paper, paperboard and 
related articles Within South, ist Rev, 6- 1-50 
South to West 12-17-52 
Within South and between South 
and other 


Peanuts and pecans Within South and South to other 
Pipe, cast iron Within South: ist Rev. 
2nd Rev. 
3rd Rev. 
South to East 
South to Southwest 


Roofing and roofing 
material Other to South: ist Rev. 
Within South: 2nd Rev. ~ $= 1-54 | 20 to 50 
Between South and other: 2nd Rev. 3-25-54 | 20 to 50 
Soda products Within South and between South 
and other 12-15-53 
Tires, rubber Within South and between South 
and other a 10-15-50 
Tobacco, leaf N.C. & Va, to Va.: Ist Rev. ~ 8-25-50 
Ky. & Tenn. to Va. & N.C, 12- 2-52 
N.C. & Va. to Va.: 2nd Rev. 9- 7-54 
Tobacco, manufactured 
and cigarettes South to East 11-25-51 


a And later dates. * Not readily available. 
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Competitive Rate Reductions by Railroads, 1950-1955 - continued 


Commodity 


Alcoholic liquors 
Alcoholic liquors 
Alcoholic liquors 
Alfalfa and clover 
All freight 


All freight 
All freight 


Aluminum articles 


Beans, dried 
Dried fruit 
Dried fruit 
Dried prunes 


Frozen fish 


Grapefruit & oranges 
Iron & steel articles 
Lubricating oil 
Magazines 
Magazines 

Paint 


Paper articles 
Paper articles 
Poultry, dressed 
Soap or compounds 


Sorghum grain 


Tile, clay 


Toilet paper, towels 
Waste material 


Western Territory 


Estimated 

Effective rate 
Territorial scope date reduction 
(per cent) 


West to Pacific coast 

South and West to Pacific coast 
Pacific coast to Chicago area 
Pacific coast to East 

West to Pacific coast 


Pacific coast to West 
Pacific coast to Groups 

H, land J 
Pacific coast to Groups C-1 

and D through J 1- 1-53 
Inter-mountain to Southwest 12-24-54 
Pacific coast to East 11-11-53 
Pacific coast to Official 
Pacific coast to East 


East,South and West to Pac. 
coast 

Within Southwest and SW to WTL 

Southwest to South 

Official to Southwest 

Pacific coast to East and South 

Pacific coast to East 

Pacific coast to Group J 


7-18-52 
7-18-52 


West coast to Groups 1,2,3,4and5 

West coast to Groups 1,2,3,4and5 

Pacific coast to Groups 1 and 2, 
and from Spokane to Group 2 

Pacific coast to St. Louis and 
West 

Within Texas and from Oklahoma, 
Colorado, Kansas, and New 
Mexico to Texas 


7-18-52 
5- 1-54 


10- 9-54 


Within Southwest and between 
Southwest, WTL, South and Off. 

Pacific coast to East and South 

Groups A, B, and C to Pac.coast 


Note: Above samples were selected from a list of 566 samples of rate reduc- 
tions made to meet competition in Western Territory since May 1, 1952. 





Line 
No. 


1 
2 
3 
4 
5 
6 
7 
8 
9 


13 
14 


16 
17 
18 


19 
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Appendix B 


POLICY 


EFFECT ON RAIL EARNINGS 
F 


0 
DIVERTING TO RAIL MOTOR CARRIER TRAFFIC 


Item 
REVENUES: 
Freight - Vehicle Load: 
Manufactures: 


Competitive Portion 
Less 20% Reduction 

Noncompetitive Portion 
Plus 20% Increase 

Raw & Semi-Processed Material 
Plus 20% Increase 
Freight - Less-Vehicle-Load 

Less 20% Reduction 


TOTAL FREIGHT 
All Other Revenue 
GRAND TOTAL REVENUE 
COSTS EXCLUDING INCOME TAXES: 
Operating Expenses Rents & Taxes 


Rail Out-of-Pocket Cost of Handling Motor Carrier Tonnage: 


Truckload - 206 million tons at $5.10 
Less Truckload - 45 million tons at $34.34 


TOTAL COSTS EXCLUDING INCOME TAXES 
Net Operating Income Before Income Taxes 
Federal Income Taxes 
Net Operating Income 


Ratio to Revenues 








1955 Actual 
Railroad Motor Carrier 


671 


Giving Effect to 100% 


Diversion to Railroad 


Increase Increase 


$ 5,236 $ 5,236 
(1,047) (1,047) 


1,016 1,016 
- 203 
4,201 4,201 

° 840 
1,779 1,779 
(356) (356) 
$10,829 $11,872 
1,568 1,568 


$12,397 $13,440 


1,051 1,051 
1,545 1,545 
$11,157 $11,157 








TRANSPORTATION POLICY 


Appendix B 


Statement of Procedures 


Railroad 1955 Data - Column 2, 


The revenue and expense data are from the I.C.C.'s Statement No. M-100 for 
the twelve months ended December 31, 1955. The distribution of Account 101, Freight 
Revenue (Line 9), among categories of traffic was based on the Freight Commodity 
Statistics for the first nine months of 1955. The competitive portion of Manufac- 
tures (Line 1) was taken at 75% of the total of the Manufactures group. Federal in- 
come taxes (Line 17) were adjusted upward and net operating income downward by 
187 million dollars to eliminate the effect of income tax deferrals, This adjustment 
is basedon the testimony of the statistician of the American Association of Railroads 
in Ex Parte 196. 


Motor Carrier 1955 Data - Column 3, 


The revenue and expense data are from ''Financial and Operating Statistics," 
published by the Research Department of the American Trucking Associations, Inc. 
The original sources of the data are the quarterly reports filed with the I.C.C. by 
Class I Motor Carriers of Property. This source was used rather than the I.C.C.'s 
Q-800 series to secure broader coverage since the Q-800 report excludes Class I 
carriers with gross annual revenues under $1,000,000. 


Rail Out-of-Pocket Cost of Handling Motor Carrier Tonnage 
(a) Motor carrier tonnage - Source same as Column 3 - Millions. 


TL LTL Total 


Tons carried: 
Common Carriers of General Freight 72 64 136 
All Other Intercity Carriers 145 - 145 
Total Tons Carried 217 64 281 
Ratio Tons Originated to Tons Carried 95% 170% - 
Tons Originated 206 45 251 


Note: Separation of tonnage of common carriers of general freight between 
LTL and TL and ratios of tons originated to tons carried based on industry ex- 
perience in the year 1954. 


(b) Out-of-pocket unit cost of handling motor carrier truckload tonnage. 


The territorial out-of-pocket costs per ton excluding any return on value 
for a load of 15 tons in box cars and a short line haul of 200 miles (or about 230 
operated miles) from Statement No. 2-55 of the Bureau of Accounts, Cost Finding 
and Valuation of the Interstate Commerce Commission were weighted on the basis 
of the hundredweight-miles in each territory excluding gondola and hopper traffic. 
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Out-of-Pocket Hundredweight- 


Out-of-Pocket Cost cost per ton Miles excluding 
Including Return excluding Gondola and 
on Value Return on Value H r Traffic 
Per Per Taman % 
Hundredwe ight Ton (000) 
Eastern District 32.8¢ $6.56 $5.77 5,728,207 32.63 
Pocahontas Region 22.7 4.54 3.95 578,029 3.29 
Southern Region 23.2 4.64 3.99 3,326,000 18.94 
Western District 28.9 5.78 4.97 7,923,996 45.14 
United States 28.9 $5.78 $5.01 17,556,232 100.00 
Add Loss and Damage -09 .09 
Total $5.87 $5.10 


Sources: (All references are to Statement No. 2-55) 
Territorial costs per hundredweight - Pages 18, 28, 38 and 48, Ratio of 
out-of-pocket cost excluding return on value to out-of-pocket cost including 
return on value - Page 4. Hundredweight-miles excluding gondola and hopper 
traffic from underlying work papers of I.C.C.'s Cost Section. 
Loss and damage per ton - Page 92, line 9. 


Note: Average of 15 tons on shipment and average haul of 230 miles reflect motor 
carrier experience in the year 1954, 


(c) Out-of-pocket unit cost, excluding return on value, of handl motor carrier 
ess truc onnage. 


Source: Work papers underlying Statement No, 2-55. 


The data for the four territories, adjusted to the January 1, 1955 level, were 
combined and unit costs developed as shown below: 


1, Out-of-pocket costs unrelated to distance $212,544, 347 
2. L.C.L. hundredweight originated and terminated 320,235,060 


3. Cost per hundredweight-origin and destination 132.7¢ 
4. Out-of-pocket costs related to distance $161,851,959 
5. L.C.L. Hundredweight-miles (000) 95,402,758 
6. Cost per hundredweight-mile 0.16965¢ 
7. Cost per hundredweight for a haul of 230 


miles (132.7 + 230 (0.16965) ) 171.7¢ 


8. Cost per ton $34.34 
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Appendix e 


"FAIR SHARE" OF COMPETITIVE TRAFFIC 
AS TEST OF RATE REASONABLENESS 


Clyde B. Aitchison 


The principal complaint made against the Interstate Commerce Commission 
as to its administration of the Interstate Commerce Act, to support the present 
movement for fundamental changes in that Act, is as to its supposed policy in the 
regulation of intercarrier competitive rates. 

Upon hearing before a Subcommittee of the House of Representatives Sep- 
tember 20, 1955, (printed record, pages 120-121), the Vice President and General 
Counsel of the Association of American Railroads, Mr. J. Carter Fort, stated: 

"When competitive rates proposed by the railroads are 
assailed by either motor carriers or water carriers, and when com- 
petitive rates proposed by motorcarriers are assailed by railroads, 
the so-called fair share test, that is to say, the effect of the rates on 
the competing mode, is regarded by the Commission as of over- 
whelming importance. This is made clear by the cases themselves." 
He designated certain decisions of the Commission (Record, p. 121, footnote) in 
which he says ''The test has been applied" in what are termed "innumerable cases", 
as being "examples of its application in such a way as to restrain railroads in their 
efforts to compete with regulated and unregulated transportation both by highway and 
water * * ". He asked the rhetorical question "What is a'fair share' of the available 
traffic for any one mode of transportation?" and answered it thus (Record p. 123): 

"No group of men, however wise they may be, can possibly 

apportion or allocate traffic among the several forms of transporta- 

tion on the basis of a fair share for each, There is no statutory 

standard or guide however nebulous or general by whichto determine 

what is a "fair share". In the very nature of things there is no con- 

ceivable standard or guide that could justly and rationally be pro- 

vided or applied for such a division of traffic." 

The same general critical contention as to the use of a so-called "fair share" 


test appeared shortly after in a law review article under the name of the Chairman 


of the Association of Southeastern Railroads, Mr. Jervis Langdon, J e/ He says: 


1/ "The Regulation of Competitive Business Forces: The Obstacle Race in Trans- 
portation", Cornell Law Quarterly, vol. xii, No. 1, Fall, 1955, p. 57-92. 
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"First: During the past five years or so, the ICC has re- 
peatedly acted as if under some obligation to see that no form of 
transportation, particularly the railroads, got more than a fair share 
of the competitive traffic and to condemn as unfair and destructive 
any rates, including those shown to be fully compensatory, which 
promised to attract more than a fair share. It has sought to pre- 
serve competition by keeping the competitors happy with fair shares 
for each. 

"But what is a fair share? 


"The ICC has never undertaken a definition, and in the nature 
of things, it never will, * *" 


Then he blasts the "fair share'' test in terms not usually employed in temperate law 
review articles: 


“The concept of fair shares would seem to be a pipe-dream." 
(id., p. 85) 


Mr. William T. Faricy, President of the Associationof American Railroads, 
in a widely-printed and circulated advertisement, said: 

"As matters now stand, one of the principal tests applied by 

the Interstate Commerce Commission in its control over rate com- 

petition among the different types of carriers is the concept that the 

government's powerto regulate rates should be usedto see that each 

form of transportation gets what the Commission deems to be its 

‘fair share’ of the available traffic." 

These statements have been reiterated country-wide, with variations and 
amplification, That they caused surprise in the circle of those who had authorita- 
tive part in making the decisions of the Commission, is an understatement. They 
led to a tedious and meticulous examination of the thousands of pages of printed 
decisions of the Commission, to see whether the language employed in its decisions 


running into the hundreds warranted any such criticisms. 


I 
But before stating the results of such search, it would be well to look at the 
words themselves, to see what opprobrious meaning theycarry with them. That they 
are now considered by responsible railroad executives to have an invidious sense 
seems strange, when we turn to the "Report of the Committee" appointed by the Pres- 


ident September 20, 1938, to "Submit Recommendations Upon the General 
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Transportation Situation", made December 23, 1938. This Committee of Six (as it 
was generally called) included with three railroad-labor representatives three top- 
level railroad presidents: Clements, of the Pennsylvania, Gray, of the Union Pacific, 
and Norris, of the Southern Railway systems, respectively. The Committee of Six 
reported unanimously and recommended certain important amendments tothe regula- 
tory act and other legislative steps deemed necessary to "the equalization of com- 
petitive opportunities which we recommend" which "will aid the railroads materially 
toward securing their fair share of potential traffic * *." (Report of Committee of 
Six, p. 35, emphasis supplied.) Obviously, these top-level railway and railway labor 
executives were menof affairs who knew what they wanted and hoped to get, and who 
considered it "as of overwhelming importance" that they should get it, and they 
wanted the law amended to make sure that they would get "their fair share of po- 
tential traffic," they did not think their demand was nebulous, irrational, arbitrary, 
or a pipe-dream, and if anyone in railroad employment had the temerity to suggest 
that their concept of a “fair share" was a "pipe-dream" he would have been lucky to 
have gotten off with a reprimand, The Report of the Committee of Six was taken 
seriously by Congress, and in due course Congress enacted the Declaration of Policy 
recommended by the Committee of Six, including its recommendation of the pro- 
hibition of destructive competition. 

Why now such sensitiveness as to the innocent words "fair share"? If some- 
one proposed to divide or apportion traffic on any other basis, so that one compe- 
titor would secure or retain an "unfair share", we would expect resentment, "Share" 
connotes participation by more than one, hence excludes the idea of monopoly: 
"Fair" simply means “equitable"'.2/ That the words have not been given a definition 
in the Act is of no significance: they are their own best definition, and are in this 


2/ This occurred also toCommissioner Freas, as noted in an address delivered at 
Miami, Florida, after this memorandum was prepared. The Commissioner oc- 
cupies the position long heldby the present writer as Chairman of Division Two 
of the Commission, which is primarily a Rate Division. 
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class with "just", "reasonable", "maximum rate", ''minimum rates", "due care", 
"prudent man", and a host of similarexpressions that are daily used and are applied 


validly, without any prior attempt by the legislature to spell out their connotation. 


II 

Naturally the question arises why, if the Commission has been using an illicit 
test in the determination of "innumerable" competitive rate cases, the carriers ag- 
grieved have been so slow in bringing the fact to attention. 

If the Commission has been guilty of ultra vires attempts to apportion traffic 
among competitors, or has been applying some arbitrary standard or guide that 
cannot be justly and rationally apolied in dealing with rates of competing carriers, 
its order effecting such illicit purpose, being issued in ignorance of or indefiance of 
the Interstate Commerce Act, would be subject to review and successful attack under 
the Urgent Deficiencies Act of 1913, or the Administrative Procedure Act. The 
Federal Courts are not slow to apply the remedy of injunction in such cases, upon 
the application of an injured enone?! 

If the Commission has misinterpreted or arbitrarily applied the Declaration 
of Policy 80 as to give an indeterminable "fair share" an unwarranted weight in its 
decisions, we would expect the aggrieved carriers to exhaust their remedies before 
the Commission and in the Courts, before they go to the Congress foran amendment 
to thestatute. We have not been able to findthat any carrierby railroad (or by other 
forms of transport) has challenged before the Commission any decision as being 
based on this allegedly "overwhelmingly important" but ultra vires doctrine, or that 
3/ Ann Arbor R. Co. v. United States, 281 U.S, 658, involving application by the 
~  @Gmimission of a standard supposed to be found in the Hoch-Smith Resolution; 

United States v. New York Central R. Co. 263 U.S. 603, where the Commission 
w thought was the intent of Congress as to thé basis for passenger 
mileage books instead of that which was stated in the Act. Hundreds of cases 


have been so reviewed, from the Social Circle and Import Rate cases down to 
the present day. 





678 TRANSPORTATION POLICY 


any rail carrier has resisted a Commission's order on this ground or has sought to 
have it judicially reviewed and held to be void. The doors of the courts are still 
open for review of this fundamental question: the carriers can seek reconsidera- 
tion of this precise point at the hands of the Commission, in some case which aptly 
presents the supposed error. If the Commission has been wrong, the jurisdiction 


of the courts is plenary: the clumsy expedient of amendment tothe Act is unnecessary, 


pt 

Actually, the words "fair share of the traffic’ have been a well-understood 
common-place term among railroads without challenge, practically from the time 
when ¢e railroads began squabbling between themselves for traffic, or with com- 
peting forms of transport. In current rate cases traffic managers again and again 
in their testimony, or counsel in briefs or formal pleadings before the Commission 
have sought to justifya rate reduction or a change in some incident of the transpor- 
tation with the stereotyped cliche "All we want is a fair share of the traffic." They 
have expected the Commission to heed their pleadings and to give weight to such 
testimony in deciding as to the lawfulness of rates under investigation, Instances 
will be cited later. 

The economic and technical literature of rate differentials is shot through 
with references to a “fair share of the traffic'' as between competing carriers. 
Thus: in 1897, the Canadian Pacific and American railways successively cut to 
absurdly low levels the passenger fares over their respective lines from Boston to 
Seattle and San Francisco, After the American lines had met the reductions of the 
Canadian lines by rate cutting and by rebates, in the words of the Interstate Com- 
merce Commission: 

"The Canadian Pacific, claiming that it was not obtaining a 

fair share of this traffic, at once proceeded to inquire into the cause 

of it.” (Underscoring supplied) 

The Canadian Pacific also retaliated vigorously, and proposed certain action in- 


cluding restoration of the former differentials. The Commission described the next 


step: 
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"This the American lines declined to do, for the reason that 

the Canadian Pacific would therefore enjoy the benefit of this differ- 

ential, and would obtainan undue share of the heavy Klondyke business 

which was then moving. (underscoring supplied.) 

Subsequently on formal investigation the Commission said, 'We are unable to find 
anything in the testimony outrageous in the conduct of the Canadian road in this 
matter,'' Canadian Passenger Rate Differentials, 8 I.C.C. 71, pages 78-79, August 31, 
1898, 

The rail differentials to the various North Atlantic ports came on againbe- 
fore the Commission in 1905, and the Commission in a classic decision found that 
the ports should all be kept open; that the rate adjustment should be such as to en- 
courage the enterprise of each port, and that the healthy struggle of localities for 
proper commercial development was justly demanded. The interests of the car- 
riers should likewise be kept in view: 

", . .if it can be properly done, these rates should be so ad- 

justed that this competitive traffic will be fairly distributed between 

the different lines of railway which serve these ports. ...No one 

of these systems should be deprived of its fair portion of this 

enormous export traffic. The purpose of these differentials from the 

first has been to distribute this business between the different car- 

riers, and we said in our former report that this was not improper 

unless the means used were improper."" (Emphasis supplied) 

In the Matter of Differential Rates, 11 1.C.C. 13, at pages 62-63. 

That the purpose of reasonable differentials is to "equalize conditions", as 

well as to bring about a "fair distribution of the traffic’ was recognized by the Com- 


mission's Auditor in the Commission's publication, the Forty Year Review of Changes 


in Freight Rates, published by the Commission in 1903, at page 48: 


"With a view to equalizing these conditions and securing the 
permanency of the tariffs, as well as to bring about a fair distribution 
of the traffic, "differential lines" are accorded somewhat lower rates 
than the “standard lines". (Underscoring supplied.) 
The Canadian railways could not obtain a "fair share" of the New England 
traffic to the West without some inducement to the New England manufacturers to 
ship over the more circuitous and slow lines. ''Reasonable differentials help make 


a fair distribution of available traffic between various lines and routes* * *," 





680 TRANSPORTATION POLICY 
(Comments made by Canadian Railways (1935), cited by William J. Wilgus, ''Rail- 
way Interrelations of the United States and Canada", p. 260.) 

Logan MacPherson, a lecturer on transportation, Johns Hopkins University, 
in his well-known book ''Railroad Freight Rates" (title abbreviated), published in 
1909, traces the growth of inter-carrier competition of American railroads from the 
Civil War to the creation of the traffic associations as instrumentalities for stabil- 


izing competition. The problem (page 168-169 of his book) 


"facing those charged with the direction of the railroads was 
to establish and maintain rates and at the same time contrive that 


each of competing lines should receive a fair share of competitive 
traffic. (Underscoring supplied.) 


It is interestingly significant that the most efficient instrumentality found by the 
carriers themselves for the fair sharing of competitive traffic was the money pool -- 
which Congress later outlawed. 

The term "fair share" of the traffic has a long history antedating the enact- 
ment of the Interstate Commerce Act. The distribution of available traffic among 
competing carriers so as to allocate to each a "fair share" is an old practice, both 
in the United States and in Canada. It was accomplished fairly -- not by rate-cutting 
at the discretion of the carriers, but by the imposition of reasonable differentials as 
between rates so as to put destination points and origin points andthe shippers there- 
from and to those points, on such terms of equality as togive shippers free choice of 
routes or destinations. Pools have since been legalized under stringent terms and 
subject to rigid control by the Commission, as a means for distribution of traffic. 


All this was long prior to the advent of highway competition for the rails to meet. 


IV 
Turning now to the Commission's cases: our search necessarily had to be 
confined to those decisions as to which the report of the Commission's (or Divi- 
sion's) conclusions required by law, has been printed in full. Many minor cases 


appear in the printed volumes of the Commission's reports only in a summary 
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form, and it has scarcely been possible to go to the dockets themselves to analyze 
the bases for such decisions. 

The first case cited by Mr. Fort in his footnote as supporting his claim that 
the Commission is in the habit of applying "fair share" as a test, is Southwestern 
Tank Truck Carriers' Comm, v. A. & S. Ry., 284 1.C.C. 75, by Division 3, decided 
in January, 1952. It is so curious that this decision should be made the lead-off 
case in the list of cases cited, that we are warranted in taking it asa check upon the 
accuracy of the citation. 

The complaint was by an association of operators of motor carrier tank- 
trucks; the product, petroleum and liquefied petroleum gas, in an area extending from 
Illinois to New Mexico. The motor carriers assailed the rail rates as below mini- 
mum rates, as not making proper contribution to railroad revenues under Sec. 15a, 
as being inconsistent with the National Transportation Policy, and with the preser- 
vation of a national transportation system adequate for the needs of commerce and 
national defense. 

From the report of Division 3, January 25, 1952, we find there was in evi- 
dence a wealth of statistical material, including cost studies (which later were 
analyzed and criticized in the report); rate histories for both motor carriers and 
railroads, rate proposals by both sets of carriers, and traffic flow studies. The 
advantages and disadvantages of both systems of transportation were developed, and 
the Division stated its view that the truck service was of greater value tothe shipping 
public than rail service. Thus, the normalelements ina rate case, the cost of the 
service to the carriers and the value or worth to the shippers, were shown and 
considered, The record discussed the public need for both rail and motor service, 
and the inability ot motor service to continue, if the competitive points took the rail 
rates which were on a basis that didnot include the latest general 15% increase au- 
thorized by the Commission. This latter fact proved tobe the crux of the complaint. 

The Division dismissed the complaint as to rail rates for distances over 300 


miles as those rates were not shownto be unreasonable or otherwise unlawful. But 
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for distances 300 miles and under it prescribed a scale of minimum rates, and re- 
quired the latest general increase to be applied to the prescribed scale when cor- 
responding general increases in the competitive motor carrier rates became 
effective. 

A significant statement, which seems to be sound legally and is common sense: 


"Where two of several modes of transportation are competing 
strongly for the same traffic and bothare necessary to meet the needs 
of shippers and of the national defense, rates of both modes must be 
reasonably compensatory and so related that they will not be un- 
reasonable, unfair, or destructive, but will promote adequate, 
economical, and efficient service by both modes of transportation 
and preserve their inherent advantages." (p. 85) 


The words "fair share" used together, do not appear in the Division's report. 
The words "if the railroads are to have a fair opportunity to share in the traffic" 


are used as showing the Commission's conclusion from the record that the rail 


rates generally must be 1 cent or more lower than the truck rates to give the rail- 
roads that opportunity. That statement is unexceptionable, but it is very different 
from a fair share of the traffic test. 

If the case had been decided upon the "fair share" test theory (which it was 
not), the record is clear that the railroad defendants in the case themselves had led 
the Commission into that trap. The Commission wisely avoided the trap. 

In the rails' brief, at p. 10 appears the following centered heading for 
"Part II", which is reproduced below exactly as it is set out in the brief, over the 
signatures of an impressive list of ten rail counsel: 

"The rail carriers have sustained 
substantial diversions of petroleum 
c n 
r rates r fair 
share . 
(Underscored as appears in the original, Signed by: James G. Blaine, Harry E. 
Bowe, Wm. E, Davis, Clyde W. Fiddes, James D. Gibson, F. J. Steinbrecher, Robert 


Thompson, Toll R. Ware, E. G. Nahler, A. J, Baumann) 
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The argument. in Part II of the brief on this point concludes (p. 14) with the 
statement quoted below. It will be noted that the "fair share" is made to apply, in 
the minds of the counsel for the rail defendants, not merely to traffic lost to the 
motors, but to any traffic that might be available, without qualification: 

"The obvious loss in tonnage and in participation of available 

traffic gives the railcarriers full right to make reasonable efforts 

to regain traffic so lost as well as their fair share of available 

traffic." (Emphasis supplied.) 

It is a canon of legal ethics that statements of principle by counsel in the 
course of a legal proceeding are tantamount to a certificate that in their opinion the 
principle advanced is sound and worthy of determination. That canon should be 
applied here, as to the leading case cited by the general counsel for the Association 
of American Railroads, who was not of counsel in the case cited. 

In factand as a matterof law and good faith, the decision should not have been 
cited at all. It is not authority for anything, except that it marks a step in a litigated 
proceeding -- not the conclusion thereof. It never became effective. The rail de- 
fendants petitioned for reconsideration; the Division reopened the case for recon- 
sideration June 17, 1952 and extended the effective date of the order from time *o 
time. Finally the order was vacated andthe complaint was dismissed by Division 3, 
Dec. 16, 1952, at complainants' request which was received Nov. 28, 1952. The rails 
had decided to apply the 15% increase, thus automatically setting minimum base 
rates higher than the Division had ordered, Thereupon the case became moot, and 
thereafter stood as if it had never been decided, without being a precedent, United 
States v. Anchor Coal Co., 279 U.S, 312. And on top of all this, it did not apply a 
"fair share" test. 


To continue with the cases in Mr. Fort's footnote: 


The words "fair share" are found in but two of them, Sugar -- Atlantic and 


Gulf Ports to Ohio River Crossings, 296 LC.C. 121, 132, and Scrap Tobacco from 
Newark, N.J., to Selma, Ala., 293 I.C.C. 427. The second of them has since been 


reversed, 297 1.C.C, 424. In the Sugar Case the reference is a passing remark that 
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"The rail lines are at liberty to reduce rates to enable them to obtain a fair share 
of the traffic, .. ."" and then immediately the Commission qualifies that dictum by 
continuing "so long as such reductions do not violate any provision of existing law." 
(Citing the Mississippi Valley Barge Line Case, 292 U.S, 282, in which the words 
"fair share" do not appear at all.) As the Commission did not find the reduced rates 
just and reasonable, and required their cancellation, this case isno authorityfor the 
bald proposition that the Commission has been using "fair sharc"' as a test of the 
carrier's right to compete. 

In a number of the Commission's printed reports a reduction in rates is said 
to be claimed to be justified by the desire of a carrier to "enable it to retain or re- 
gain a fair share of the traffic." These decisions are mainly by a division of the 
Commission, and not by the whole body. Almost without exception they are rela- 
tively of small moment, and the great majority cluster in the recent period of three 
or four years. In none does a positive reasoned statement occur as to the worth of 
"fair share" as a test of rate reasonableness. In various cases reference to "fair 
share" appeared in the original decision of the division; but when the case was con- 
sidered further by the division or reconsidered by the Commission, reference to 
“fair share" deliberately has been eliminated. 

We have shown that the term "fair share" is one which is familiar inthe rail- 
road world, and among text writers. Later we will see that the term is familiarly 
employed in acts of Congress, and in the administration of statutes and by executive 
or administrative officers, but first we shall attempt to discover the sense in which 
the term has been used by the Commission in the recent opinions above described. 

It develops that the Commission has used the term in a number of senses. 


1. The words "fair share" appear simply as a recitation of what someone 
other than the Commission has said on the record, This may be a recitation or 
refutation of what a carrier claims or of the position taken by it. It may be a 
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recitation of a statement by a shipper as to what reduction is necessary if the car- 
rier is to retain or regain a portion of the shipper's traffic. Examinationof the de- 
cision shows that the expression has been introduced into the record by the rail- 
roads at least twice as many times as by all other forms of transportation agencies 
combined, It is, as will be shown later, a stock expression used by railroads in 
justifying rate reductions before the Commission's Board of Suspension. 

2. The term "fair share'' may be used as the equivalent of the longer, ex- 
panded phrase, "a fair opportunity for the carrier to compete for the traffic," all 
circumstances being considered. 

3. Sometimes the words "fair share" are undoubted surplusage, because 
adequate and unchallengeable grounds for the decision appear of record and have 
been recited in the report - such as that the burdenof proof has not been sustained, 
or that the reduced rates have not been shown to be compensatory. 

4. Cases inwhich it might appear from the original report oncasual reading 
that the term "fair share" had been used as a test, but on further consideration, the 
Commission has eliminated the expression in its later or further report, and has 
bottomed its decisions unmistakably, on other grounds. 

A considerable number of these casesare cited andclassified in the appendix. 

These are by no means isolated instances of the Commission being led to 
discuss aright to a fair share of the traffic’ claim because the claim was advanced 
by the rails. A tedious search of the Commission's printed reports of decisions for 
more than ten years past indicates that the rails themselves have asserted a claim 
of right to a "fair share of the traffic’ in formal proceedings before the Commis- 
sion, more than five times as often as the expression has been usedby either motor 
carriers or by water lines, The latter types of competing agencies can well be 
pardoned if occasionally through the years they assert the same claim that the rails 


have so persistently advanced -- which now has become opprobrious -- but still is 


being used by the rails in their justifications of rate reductions. 


78456 O—56—pt. 2——7 
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Thus, in I. & S. No. 6215, Drugs or Medicines from Greensboro, N. C., to the 
South, the "Memorandum of Facts and Argument" for the railroad respondents 
(signed by Earl E. Eisenhard, Jr.), defending rate reductions to meet competition of 
motor carriers and rates independently established by Malone Freight Lines, Inc., 
filed Sep.7, 1954, on page 15 asserted: 

"For one agency of transportation to endeavor to regain a fair share 

of traffic by establishing and maintaining a lower level of rates than 

that used by a competitor * * is not destructive competition* * " 

On page 16, under "Conclusions" Mr, Eisenhard stated: 

"The proposed rates are obviously compensatory. The facts* *should 

convince the Commission that the proposed rates are necessary to 

the rails and that they are no lower than necessary for the rails to 

regain a fair share of the traffic." 

In Mr, Eisenhard's Rebuttal Argument, filed Nov. 4, 1954, he stated (page 
5, headed "'Conclusion") 

"The proof of respondents adequately shows that the proposed rates 

are both compensatory and necessary for the rails to obtain a fair 

share of the traffic." 

In its report, 296 1.C.C. 99, at page 102, the Division of the Commission, 
found for the rail rates as reduced, and against the independent action reduction of 
Malone, as being "lower than necessary to allow Malone to obtain its fair share of 
the traffic," and as threatening disruption of the rate structure. The rail contentions 
were thus sustained by the division while the Commission's decision followed the 
rail's "fair share" theory. 

However, Malone brought suit in the United District Court against the order, 
and obtained a decree reversing the Commission's order, counter to the contention 
of the rails, which appeared in the proceedings as an intervener. The opinion, 
Feb. 29, 1956, has not yet been reported. 

In further illustration of the manner in which the rail lines still urge the 
“fair share" test upon the Commission, a few instances may be cited from many: 


1, Justification filed by J.G. Kerr, "for and in behalf of interested rail car- 


riers" in reply to protest and request for suspension filed by Southern Motor Carriers 
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Rate Conference, dated January 4, 1956, as to Supplement 13, SFTB FT @-2011, 
Agent G. A. Spaninger, I.C.C. No. 1483, Item 10029: "Also, respondents desire to 
point out that the motor carriers have certain advantages * * from which it is appar- 
ent that the rail carriers cannot hope to secure a fair share of this traffic in com- 
petition with the motor carriers onthe present basis." The Commission, consider- 
ing this justification, refused to suspend, and the reduced rates became effective 
January 10, 1956. 

2, By letter dated September 9, 1954, to the Acting Secretary, Interstate 
Commerce Commission, attention Suspension Board, J. G. Kerr, Chairman, Southern 
Freight Association, as Agent, and for the rail and water lines parties to published 
reduced carload rates on sugar, from North and South Atlantic ports to points in 
North Carolina, South Carolina and Virginia, replied to the petitions of motor carrier 
associations for suspension of the reduced rates. 


Under the caption Basis and Justification for the Proposed Rates, he said: 


"The rail lines' investigation indicates that *** it is rather 
difficult to determine just what rates would enable the rail carriers 
to recover a fair share of the traffic which has been lost to the un- 
regulated truck carriers. 


In the judgment ofthe rail lines, the proposed rates *** repre- 
sent the best possible adjustment under which they can expect to re- 
gain a fair share of this valuable traffic in competition with the un- 
regulated carriers, i.e., buyers' trucks, contract trucks, and re- 
finers' own trucks." 


Under the Caption Specific Answer to Allegations of Protestants, Mr. Kerr 


"The rail carriers feel that the rates which they have pro- 

posed are not unjustifiably low as they are the figures which they have 

found to be necessary to meet the unregulated truck competition and 

enable a fair portion of the traffic to be returned to the rails." 

The Commission declined to suspend these protested schedules, and they 
became effective. 

3. At page 6 ofhis reply dated September 9, 1955, in answer to petitions of 
motor carriers for suspension of reduced carload rates on plastics in official ter- 


ritory, B. W. Heimart, in behalf of the rail carriers, said: 
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"The railroads today are obtaining not more than 20% of this 
traffic. * * * Surely this could not, by any standard, be considered 
as a fair share of thetraffic for the railroads. The railroads realize 
that even with this adjustment they cannot hope to obtain allor a 
majority of this traffic * * * They hope, however, by reason of the 
proposed rates to compete for a fair share of the traffic which they 
will be in a position to handle." 


This tariff was suspended in I. & S. Docket No. 6474. 
4. At page 3 of their reply dated January 25, 1955, to a protest and request 


for suspension filed by the Middle Atlantic Conference against reduced carload rates 


on alcoholic liquors and wines from various points in Pennsylvaniato Richmgnd, Va., 


H. A. Witte, V. H. McLean, and H. J. Lobb, Jr., in behalf of, respectively, three 
interested rail carriers, said: 
"This reply conclusively establishes that the proposed rates 

are constructed on basis of rates presently assessed by truck lines 

* * * Further, proposed rail rates are absolutely necessary in order 

for the rail lines to receive a fairshare of the traffic, are fully com- 

pensatory and therefore should be permitted to become effective as 

published." 

These reduced rates were not suspended and they became effective on their 
scheduled dates. 

5. In his reply (undated) in behalf of interested rail carriers to protest filed 
by Middle Atlantic Conference against reduced carload rates on rods from various 
points in New Jersey to Baltimore, and Perryville, Md., O. E. Schultz, Vice Chair- 
man, Traffic Executive Association -- Eastern Railroads, said, at page 9: 

"These incentive rates are not designed to attract all of the 
tonnage * * * In the light of the failure of the rail carriers to obtain 

any of the traffic when as much as a 5 cent differential existed 

clearly shows that the proposed rail rates cannot attract more than a 

fair share of this traffic." 

The Board of Suspension permitted these reduced rates to become effective 
on their scheduled date. 

6. On March 30, 1955, W. F. Knobelock, for interested rail carriers, pro- 
tested rates published by Southern Motor Carriers' Conference Tariff 5-H, Supp. 22, 
Index 10050, on paper articles, and represented that ''The Rail carriers desire to 


participate in a fair share ofthis traffic at a fair return for services rendered, which 
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would be practically impossible due to the proposed reduced rate''etc. The tariff 
was suspended, I. & S. No. M-7116. 

Thus, the rails adduce under the suspension sections of the Act their desire 
for a “fair share" of the traffic as a justification for their rate reductions, or for 
opposition to reductions by carriers of other types, as suits their interest. These 
instances cited are but a few out of many of like character which come to the Sus- 
pension Board of the Commission in a constant stream, Some publishing agents use 


the claim for a "fair share" virtually as part of their working forms. 


Vv 

"Fair Share" Considered by Other Federal Administrative Agencies 

The Small Business Administration established by the Small Business Act of 
1953 "is the first comprehensive peacetime agency devoted wholly to small-business 
problems."" Among the problems of the Administration are "to insure that a fair 
proportion of the total Government purchases and contracts for supplies and serv- 
ices be placed with small-business enterprises."" (U. S. Government Organization 
Manual, current issue, "Small Business Administration." Emphasis supplied) 

In the Sixth Annual Report of the Select Committee on Small Business of the 
Senate, January 12, 1956, at page 5, the Committee makes a discerning observation, 
which is particularly pertinent to the transportation situation, where rivalry for 
traffic is keen, and the relatively few number of large railroads are competing for 
traffic with numerous carriers by other means of transportation, generally far less 
strong. 

"It is axiomatic that when several large rivals in an oligo- 
polistic industry compete keenly for an ever-increasing share of the 
market, the smaller members of that industry bear the brunt of that 
competition. Unquestionably one of the major reasons for the present 
rate of mergers is the inability of many smali and medium-size 
enterprises to retain a profitable share of the market after their 
larger rivals have staked out their claims." 

The Select Committee states that its objective is to "insure that the declared 


policy of Congress that small business receive a fair proportion of Government 
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services and contracts is effectively and efficiently implemented by its purchasing 
agencies." The Department of Defense formulated its policy upon a concept of "fair 
share,"’ which is said to be "all they can get for themseives when they are given an 
open and fair competitive opportunity." (Sixth Annual Report of the Select Com- 
mittee, p. 26; repeated on page 45.) 

The Atomic Energy Commission Manual provides that small concerns are to 
receive a fair proportion of required supplies and services necessary for the con- 
struction and operation of Atomic Energy Commission facilities. (Sixth Annual Re- 
port of Select Committee, page 49.) 

The Select Committee of 13 Senators unanimoucly recognizes the difficulty 
in planning and implementing a comprehensive program designed to guarantee a fair 
share of military dollars for small business firms. (Sixth Annual Report, p. 21.) 

The concept of "fair share" as used in the administration of Small Business 
Act and their cognate acts is strikingly similarto that given by the General Counsel 
of the American Trucking Associations, Inc. in its appearance before the Sub- 
Committee of the House of Representatives (Report, page 154). 
'' Fairshare' means that, with due regard for the preserva- 
tion of the rate structure, a carriershould be given a fair opportunity 
to compete for the traffic on a basis no lower than necessary to give 


it that fair opportunity to compete with minimum dislocation of the 
rate structure." 


vI 
"Fair share" as considered by the Supreme Court 
The United States Supreme Court has often considered the distribution of 
traffic or apportionment of necessary revenues from transportation. It has not 
seemed to be embarrassed inthat it was dealing witha "pipe-dream." First, refer- 
ence will be made tocases involving the duty of the States to provide a fair share of 


the revenue needed to maintain an adequate national system of transportation. 


In United States v. State of Louisiana, 290 U. S. 70, page 81, Justice Stone 


interpreteda previous finding of the Commission inthe Fifteen Per Cent Case, 1931, 


with respect to intrastate railroad rates in Louisiana: 
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"This finding could only mean, when applied to the question 
in hand, that the intrastate traffic was not bearing its fair share of 

the burden of maintaining a national transportation system, by con- 

tributing such increased revenue as would result from an increase in 

rates," 

The Transportation Act of 1920 (Section 13 (4)) authorized the correction of 
discriminations against interstate commerce by state made rates, when discrimina- 
tory against interstate commerce, Following sweeping increases in freight and 
passenger fares made in 1920, keen competition sprang up between the carriers en- 
gaged in both intrastate and interstate business and the rate-making authorities of 
certain states which refused to make the same increases effective on intrastate 
traffic. The situation was quite analogous to present-day competition between dif- 
ferent types of carriers for a common fund of traffic. 

Section 13 (4) orders were entered against many intrastate rates, including 
those of Wisconsin and New York, Commissioner Eastman dissented. In Rates, 
Fares, and Charges of N.Y.C. R. R. Co., 59 1.C.C, 290, at page 303, he stated his 


concept of the issue in cases of this character. 


"Stating the question differently, is there evidence that the 
intrastate fares and charges in question are not producing their fair 


share of railway opemting income and, if they are not, that the per- 

centage increase desired is necessary to bring them to the proper 

level? * * * Stillless does it follow asa necessary conclusion, where 

state authority is involved, that the passenger fares within any par- 

ticular state must be increased 20 per cent in order to produce their 

fair share of railway operating income."" (Emphasis supplied.) 

Both the New York and Wisconsin decisions of the Commission were taken 
into the United States Supreme Court, separately. In the Wisconsin case (Railroad 
Commission of Wisconsin v. Chicago, Burlington & Quincy R.R. Co., 257 U.S. 563), 
Chief Justice Taft answered Commissioner Eastman's doubts directly, but without 


specific reference to the dissent, On page 586, he said: 


"The effective operation of the /Interstate Commerce/ Act 
will reasonably and justly require that intrastate traffic should pay 


a fair rtionate share of the cost of maintaining an adequate 
railway system.” (Emphasis supplied.) 
The Wisconsin decision has been frequently quoted, as in United States v. Louisiana, 


supra, and both the Wisconsin and Louisiana cases have been cited by the Court as 
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holding that Section 13 (4) had the necessary effect of conferring authority upon the 
Commission to raise intrastate rates so that the intrastate traffic may produce its 
fair share of the earnings required to meet maintenance and operating costs and to 
yield a fair return upon the value of property devoted to the transportation service, 
both interstate and intrastate, as a part of a national system of transportation. 

That intrastate rates must yield from intrastate traffic its fair share of the 
revenue required appears in the opinion of Justice Stone in Illinois Commerce Com- 
mission v. United States, 292 U. S. 474, at page 479 and page 483. 

In State of Florida v. United States, 282 U.S. 194, 211, Chief Justice Hughes, 
evidently referring to the Wisconsin and New York decisions, said: 

'* * * * the effective operation of the act requires that intra- 

state traffic should pay ‘a fair proportionate share' of the cost of 

maintenance." 
And if there was any disparity, the Commission was to'"'end the disparity bydirectly 
removing it." Three years later he reviewed the former cases, and held the language 
of the Act conferred authority upon the Commission to "raise intrastate rates so 
that the intrastate traffic may produce its fair share of the earnings," etc., State ot 
Florida v. United States, 292 U.S. 1, 5. 

To the same effect that the Commission may make and apply on intrastate 
transportation such reasonable charges as will produce its fair share of the amounts 
needed to pay operating expenses, provide an adequate railway system and yield a 


reasonable return, see also Louisiana Public Service Commission v. Texas & N. O. 


R. Co., 284 U. 8.125, at page 131, opinion by Justice Butler; State of North Carolina 


v. United States, 325 U.S. 507, pages 514, 516, 520, 521, 522, 529, 530, and 531, 
opinion by Justice Black, in which the terms "fair share", and "fair proportion" are 
used indiscriminately. 

Second, in cases involving divisions of prescribed through rates, when "'con- 
fiscation"' is alleged to be due to failure of the Commission to allot to the complaining 


carriers their fair share of an adequate through rate, they must apply to the 
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Commission to modify the order. (Baltimore & O. R. Co. v. United States, 298 U.S. 
349, at p. 382 - concurring opinion). 

Third, in determining the lawfulness of rate equalization involving Gulf 
ports, Justice Roberts, in Texas & P, Ry. Co. v. United States, 289 U.S. 627, 645, 
paraphrased the conclusion of the Commission by saying that one of the ports ''was 
not receiving more than a fair share" of the export and import business involved, 
although those words do not seem to be found in the underlying report of the Com- 
mission, In the same case, page 661, Justice Stone in his dissent spoke of the pur- 
pose of the port differentials and equalizations maintained prior to the passage of the 
Act as "to secure ‘a fair distribution of traffic' among the Atlantic ports and the 
carriers serving them." 

In these cited cases, each involving an important transportation dispute, the 
Court found nothing sinister in the words "fair share.'"' Instead, with approval the 
term was looked to as an appropriate end result of the procedural process under 
review, 

Similarly considered, as the end result of fair competition between carriers, 
or of a fair opportunity to compete for traffic, the term as used by the Commission 


needs no further justification, and certainly no apology. 


Vil 
The Commission's views as to its power to apportion 
traffic as between competing carriers 

The gist of the rail carriers' complaint is that the Commission is arbitrarily 
making its notion of a "fair share" into a guide for the apportionment of the avail- 
able traffic between competing carriers. The Commission's own statement of its 
attitude as to artificial apportionment of traffic between competiag carriers is im- 
portant, and should be accepted. 

No case before the Commission ever was more bitterly fought than the Lake 


Cargo controversy, 139 I.C.C, 3-7. The bituminous mines andcarriers serving them 
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in the "Inner Crescent" stood together in opposition to "Outer Crescent" rail lines 
and mines they served. It was alleged that the decision of the Commission would 
unlawfully favor one area by apportioning the traffic, and that the proceeding had that 
purpose. The Commission replied with great emphasis in language that applies 
strongly whenever competing producers or competing carriers are striving for a 
limited quantity of available traffic. 


"We have neither the inclination, the wisdom, nor the power 
to make or regulate rates for the purpose of determining whether 
goods shall be bought or sold, produced, manufactured, or consumed 
in one section or locality, or by one set of persons or another. Such 
has been the settled policy of the Commission from its creation in 
1887 to the present day. We have other well-recognized standards by 
which the lawfulness of rates have been and are tested, and these 
standards concern themselves with transportation characteristics. 
When the standards are applied, the necessary and immediate effect 
may be tointerject intoan existing commercial situation new factors, 
important to those who produce or distribute, buy, or sell, and to their 
competitors; but such result is neither the cause nor end which has 
motivated our action. These standards are of such universal accep- 
tance, and our practice is so well understood by students of trans- 
portation, that but for misconceptions apparent onthis record it would 
be necessary to advert to them." (Lake Cargo Coal, 139 L.C.C. 367, 
391 (1928)) 


Like statements will be found in numerous decisions before and since the 
Lake Cargo decision. Some of many are the following: 
New Automobiles in Interstate Commerce, 259 L.C.C, 475. 


Cotton from Memphis and Helena to New Orleans, 273 1L.C.C. 337, 366. 


Petroleum Products in Mlinois Territory, 280 1.C.C, 681, 691. 
The Federal Courts have taken the same view of the Commission's authority. 


Thus, in Petroleum Between Washington, Oregon, Idaho, and Montana, 234 I.C.C. 609, 


decided September 25, 1939, before the enactment of the declaration of national 


policy, the Commission dealt with a situation of greatest complexity, literally em- 
bracing competing rail, highway, river, ocean, pipe line (proposed) transportation, 
intrastate and interstate, both regulated and unregulated, from widely separated 
points of origin, embracing the competition of crude and refined products, and with 
private shippers threatening to reject any determination that did not suit them. 
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The problem was tried on a full showing of costs, and of the nature of the compe- 
tition, actual and threatened, and the Commission prescribed rates which would keep 
the situation in equipoise, as far as equilibrium seemed possible to achieve, Review 
proceedings in the United States District Court sustained the Commission's order, 
one judge dissenting, Scandrett v. United States, 32 Fed. Sup. 995. The Court held 
the order of the Commission merely equalized, by differentials, the prospects or 
opportunities for procuring traffic; it did not apportion the traffic. The Supreme 
Court affirmed, Scandrett v. United States, 312 U. 8. 661, per curiam, citing secs. 
15(1) and 15a(2) of the Interstate Commerce Act. 

A late expression of the whole Commission is in Scrap Tobacco from 
Newark, N.J. to Selma, Ala., (mimeographed) December 5, 1955. The case when 
before the Commission has previously been abstracted herein, 293 LC.C. 427. Ex- 
amination of the docket discloses that the rail carriers had urged that the rate pro- 
posed was necessary if they were to participate in a"fair share"'of the traffic. The 
examiner's proposed report did not refer to the "fair share" claim, but the division 
for some reason included the words in its statement of the issues in its report as 
already shown herein. On reconsideration, the Commission evidently caught the 
mistake and applied the test of "fair opportunity to compete for the traffic''as a test 
and significantly omitted all reference to "fair share." 

In a somewhat earlier, but still late proceeding, Fabrics from Georgia and 
North Carolina to Oklahoma and Texas, 63 M.C.C. 430, 434, the division approved 
as reasonable reduced motor carrier rates at a higher minimum weight, upon a 
parity with the competing rail carriers, saying that to refuse such permission: 

", .. would seem to approach, if not in fact actually to con- 
stitute, an attempt by us to apportion the traffic artificially and 
thereby eliminate normal, healthy competition contrary to the 
national transportation policy. We think we should exercise extreme 
care to avoid such result." 

A fair share of the traffic is that which a competing carrier can get by its 


own superior powers of salesmanship and service, under such conditions that the 
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shipper is equally free to choose what carrier will haul his goods. It is the end re- 
sult, not the test. 
The Commission epitomized proper approach to dealing with competitive 
rates in Coffee From San Francisco to Utah, 64 M.C.C. 261, 264. 
The Division found the evidence submitted was insufficient for determination 
of the direct costs of transportation incurred. It continued: 


"Even if we assumed that the proposed rate would cover the 
direct costs incurred in transporting this particular traffic, it is not 
sufficient under the law for the proposed rate to be merely 'compen- 
satory.' The law demands that rates and charges of common car- 
riers be subjected to broader tests than that they be only high enough 
to avoid'confiscation.' Among other things, they are required to be 
just and reasonable and conform to just and reasonable classifications 
of the property transported. This means that each rate should be 
reasonably compensatory; that is, each rate should contribute its fair 
share of the revenue required toenable the carriers to render ade- 
quate and efficient service, considering all the incidents which affect 
the movement of the traffic. The value of the service is one of these 
incidents, as are competition and cost of service. Compare Petroleum 
from South Atlantic Ports to Southeast, 245 1.C.C. 23, and Tobacco 


L.T.L. Wilson Storage and Transfer Co., 61 M.C.C. 159. ***" 


OO 


Finally, this controversy should be considered as settled by the recent ex- 
pression of Commissioner Freas, Chairman of Division Two. That portion of his 
address dealing with the so-called ‘fair share" test should be taken as conclusive, 


It is attached hereto as an Appendix, 


APPENDIX I 


Classification of Representative Formal Reported Decisions of The Interstate Com- 
merce Commission October 1948-1955, with Reference to the Expression "Fair 


Share of the Traffic" 


rotestant or respondent) 
> Dp aken by or 


Sugar from Sugar Land, Texas to Oklahoma, 64 M.C.C. 213, 214-215. 
Sulphur, Louisiana and Texas to Detroit and Toledo, 296 LC.C. 457, 463. 


Scrap Iron, New Orleans, Mobile to St. Louis, Chicago, 272 LC.C. 781, 790. 
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Petroleum in Southern Territory, Rail, 278 I.C.C. 323, 327; also petition of Southern 
Rail carriers in I. & S. Docket No. 5710 for vacation of suspension order; 
letter from J. G. Kerr as Agent for respondent rail lines, October 5, 1949; 
brief filed March 10, 1950, p. 6, 9, 68, insisting on right to establishment of 
rates to"'regain and retain''and "to participate ina fair share" of the traffic, 
and p. 6, quoting shippers estimate of rate "necessary for the rails if they 
were toparticipate in a fair share of this traffic." Order of Commission set 
aside, Apr. 10, 1952, by Statutory 3-judge court, Atlanta & S. A. Bay Ry.Co., 
104 Fed. Supp. 193. 

Alcoholic Liquor in the South, I.C.C. 81, 93. 

Sulphur from Port Sulphur, to Dubuque, Iowa, 280 I.C.C. 593, 595. 

Alcoholic Liquors in Official Territory, 283 1.C.C, 219, 227. 

Confectionery within Southern Territory, 284 1.C.C. 105, 109. 

Petroleum between Portland and Spokane, P. & S. Points, 286 I.C.C. 516, 517. 

Petroleum Products in Southern Territory, 54 M.C.C. 704, 705, 707. 

Soda Ash from Baton Rouge and North Baton Rouge, La., 289 I.C.C. 387. 

Export Grain from Buffalo to New York, 292 I.C.C. 647, 650. 

Motor Fuel Antiknock Compounds to the East, 292 I.C.C. 631. 

Gun Wad Felt from Newark, N.J. to Anska, Minn, 293 I.C.C. 318, 319, reversed, 
294 1.C.C. 404 - compare dissent of Commissioner Alldredge, applying 
test of necessity of proposed rate "to enable respondents (rail carriers) to 
compete fairly fora share of thetraffic."" The first reference to"fair share"' 
came from the shipper; on reconsideration, the division merely passed on the 
accuracy of that statement. The difference between "fair share" and ''com- 
pete fairly" is obvious and is important. 

Oleomargarine, Cincinnati and Columbus to the East, 294 LC.C. 349, 354. 

Magazines, Oleo and Rubber, Central to East Points, 294 I.C.C. 363, 364-5. 

Paper Wrappers from St. Louis, Mo., to Louisville, Ky., 63 M.C.C. 422, 423. 

1.(b) It appears as a recitation made by or said to be made by a shipper as to what 
reduction is necessary if the carrier is to retain or regain traffic the shipper 
controls. 

See also Gun Wad Felt from Newark, N.J. etc., under 1(a) supra. 

Drugs or Medicines from Greensboro, N. C. to Minnesota, 296 LC.C. 525, 527. 


Tinplate from Fairfield, Ala., to New Orleans, 2941.C.C. 397, 399 (see also 
under ''2"’) 





TRANSPORTATION POLICY 
2. "Fair Share"' used as the eqnivalen: of a fair oppo rd for the carrier to 
compete for the t ic, all circumstances being cons ° 
Tobacco, North Carolina Points to Southern Points (Rail), 280 I.C.C. 767, 1773, 
Emory Transp. Co. v. Baltimore & O. R. Co., 292 L.C.C. 346, 348. 
Unfinished Piece Goods from and within the South, 292 LC.C. 772, 776. 
Tinplate from Fairfield, Ala. to New Orleans, 294 1.C.C, 397, 403 (see also under 


1(b))(""Fair share" on reconsideration changed to "while not precluding (the 
carriers) from obtaining a fair and reasonable share of the traffic.)" 


Candy and Confectionery in Official Territory, 279 I.C.C. 703, 709. 


3. "Fair Share" Used Casually, or Mere Surplusage. 
Canned goods from the Pacific Coast to Group J. 296 I.C.C, 467, 469 


Phosphate Rock from Florida to Joliet, Ml. 278 LC.C. 99, 108, 
denying fourth section relief when closer relations to cost of rail- 
barge traffic not necessary to enable rail lines "to participate in a 
fair share of this traffic" involved: findings and order vacated on 
further hearing, and relief granted, 280 I.C.C. 346. 


Cases in which it might appear from the record or the orig nal eer that the 
terms might have been used as a test, but on fu Tr consideration a divi- 
sion or by the Commission, the decision was based on other grounds. 


Scrap Tobacco from Newark, N. J. to Selma, Ala., 297 LC.C, 424 reversing 293 
LC.C. 427. 


Cigar boxes from Newark, N. J. to Selma, Ala., 296 LC.C. 69, 70 reversing 293 
1.C.C. 613. 


Commodities between: North and South Pacific Coast, 63 M.C.C. 505, affirming 62 
M.C.C, 29. 
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Appendix II 
Excerpt from speech of Commissioner Howard Freas 
April 19, 1956 on "Fair Share" 

It seems to be believed in manyquarters that the Commission regards it as 
one of its functions to divide traffic on some preconceived basis. Some seem tothink 
that where two major forms of transporiationare involved the Commission under- 
takes to divide the traffic 50-50. Others talk about different proportions but never- 
theless suggest the idea that the objective is to influence the flow of traffic accord- 
ing to some concept of "fair share" for each form of transport. 

Unfortunately, there are in the reports expressions which give support to 
these views. In the myriads of reports that are necessitated by the endless litiga- 
tion before the Commission it seems inevitable thatexpressions are used that mean 


one thing to the writer and something quite different to someone else. We try to 


avoid such situations, but a foolproof way of doing so absolutely and at the same 


time keeping up withthe heavy volume of work does not yet seem to have been found. 

A number of reports employ the words "fair share''or others of similar im- 
port. It may be that these expressions account for much of the misunderstanding. 
Either this meaning should be made clear or the term should not be used. 

Without undertaking to speak for any of my colleagues, I feel certain that no 
Commissioner undertakes to influence traffic on a preconceived share basis. Such 
a course would be arbitrary, to say the least. Opinions as to the merits of opposing 
views may differ, but I challenge any suggestion of intentional arbitrariness. 

What then is meant by expressions such as "fair share" in connection with 
traffic flow? First let me observe that aside from the fact that it seems to bring 
about confusion there is nothing wrong with the term "fair share". '"Share'' means 
a part or a division, ''Fair'' as here used means equitable, just, affording no undue 
advantage. To the extent Commission action influences the flow of traffic it should 


tend to accord to each form of transportation its "fair share." 
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If this is conceded we come to the question of how a fair share is to be de- 
termined. The Commission's function, as I see it, is to accord to the various forms 
of transport an equality of opportunity. When this is done the fair apportionment 
of traffic will take care of itself. 

Equality of opportunity is created by permitting each carrier involved to 
establish rates which reflect that carrier's advantages. The carrier which by 
reason of advantages, inherent or acquired, can perform the service most econom- 
ically should determine the rate pattern. Within limits, others should be permitted 
to compete, but those with higher operating costs should not be allowed to break down 
the rate structure unjustifiably. When the course described is followed the economics 
of the situation and the desires of the shippers will take care of the division of traffic 


and wasteful and uneconomic transportation will, at the same time, be avoided. 
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Mr. Rogers (presiding). Thank you, sir, for a fine statement. 

Are there any questions? 
Mr. Harris. Mr. Turney, I want to also compliment you for a ve 
thorough job in preparing the statement that you have presented, 
giving the views of your organization on this highly complicated and 

controversial problem. 

Do I gather from your illustrations here and your Seay the 
presentation, that you indicate that the railroads are better off finan- 
cially by the fact that you have the truckers to give them competition? 

Mr. Turney. I think so. 

Mr. Harris. In other words, I got the implication if not the direct 
statement, as illustrated by the chart and explained in your statement 
that the fact that, with the existence of the truckers, the railroad 
industry is nearly $200 million better off. 

Mr. Turney. Than they would be if they cut their rates 20 per- 
cent in order to put the trucks out of business, yes. : 

Mr. Harris. That is a pretty interesting analysis. I know the 
general public will be glad to have that information, too. 

I just wondered how big the trucking industry should get and how 
much of the traffic the trucking industry should assume the burden 
of taking care of before the railroad industry would not be a lot better 
off than they are today. 

Mr. Turney. Mr. Chairman, I want to be perfectly fair about it, 
but the only reason that the railroad industry is not highly profitable 
today is their peceenaes deficit. That deficit amounts to about 7 or 
8 percent of their total freight revenue. 

If they did not have that deficit, if the passenger traffic, their ex- 
press, their passengers and their mail, paid its way, the railroad earn- 
ings would S well over 6 percent from their freight traffic. 

= some of them, in the Pocohontas carriers, it would be up around 
10 percent. 

Mr. Harris. Do you believe this statement, in your opinion, to be 
a correct policy? The ICC should fix reasonable minimum rates to 
allow competitive railroad rates to be judged in the light of railroad 
conditions and the competitive truck rates to be judged in the light 
of truck conditions. 

Mr. Turney. No, sir, I do not. 

Mr. Harris. You do not think that to be the fact ? 

Mr. Turney. No, sir, for the reasons which I have indicated. 

Mr. Harris. You say that the Interstate Commerce Commission 
does not, as has been alleged by representatives of the railroad indus- 
try, consider the economic effect of another mode of transportation 
in determining what a particular rate should be. 

Mr. Turney. That is my judgment, and made after a conscientious 
study of all the decisions I could find on the subject. 

Mr. Harris. I have great regard for your knowledge and experience 
in this field. You have certainly indicated here today your familiarity 
with the subject. 

If that is true, how do you account for the decision of the Inter- 
state Commerce Commission in the illustrations presented to us yes- 
terday by Mr. Jervis Langdon, on page 10 of his statement? Let us 
just take one of them. 


78456—56—pt. 2——-8 
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In 1954 the railroads proposed a reduced rate of 36 cents on tinplate moving 
from Fairfield, Ala., to New Orleans to meet the competition of (1) the Warrior 
& Gulf Navigation Co., a contract barge-line carrier, at an aggregate cost of 
35.965 cents (later adjusted to 36.715 cents) and (2) trucks with rates ranging 
from 45 cents to 48 cents. The traffic, formerly all-rail, was moving in part 
over the barge route, and also in important volume by truck. The railroads 
showed that their car-mile revenues under the 36-cent rate would be 4 to 5 times 
their average car-mile expenses, and the ICC said that “at least over the more 
direct routes, the proposed rate would be reasonably compensatory.” But the 
ICC found the 36-cent rate “lower than necessary to afford the carriers con- 
cerned a fair opportunity to compete for this traffic” and held that a higher 40- 
cent rate would be “competitively fair.” 

Mr. Torney. They did not hold that, Mr. Chairman, in order to put 
an umbrella. 

I assume this was a water carrier. I am not positive. But they 
held that because tinplate ordinarily falls within the iron and steel 
classification. Iron and steel takes a relatively high classification in- 
sofar as contribution to the overhead burden is concerned. 

What they held there was that the reduction in the contribution of 
tinplate to the overhead contribution which the railroads proposed 
was lower than necessary. They were not protecting the water car- 
rier. They were protecting other commodities against an unwarranted 
diffusion of revenues which were used to offset the burden of transpor- 
tation, which, as I have said, amounts to 3314 percent of the total cost. 

Mr. Harris. I assume the same general principle would be involved 
in the other illustrations? 

Mr. Turney. No. One of the other cases just never happened. 
That was the petroleum case. 

Mr. Harris. Judge, we will be glad if you will keep your seat there. 
You look so familiar where you are. We would like to have you there 
with the witness. ) 

Mr. Turney. I need some help so perhaps you better stay, if you will. 

Mr. Arrcutson. Thank you. I at one time had before me Mr. Jacob 
Aaronson, the chief counsel of the New York Central, and I said to 
him, seeing a witness that he was producing was going to read a state- 
ment, “Shall I administer the oath this way : “You do solemnly swear 
that you will well and truly read the statement which has been pre- 
pared for you by your counsel ?’ ” 

He looked at me and he said, “I had a notion when I told you that 
story I should not have said it.” ; 

I had not expected to get into this case, personal reasons will not 
permit it, but I want to talk about that particular case. 

This Southwestern Tank Truck case is the one I have reference to. 

It was decided by a division of the Commission, division 3. It is so 
curious that this decision should have been made the lead-off case in 
Mr. Fort’s note, that we are warranted to taking it as a check on the 
accuracy of the citations. 

T am reading from page nine of my statement. 


The complaint was by an association of operators of motor carrier tank-trucks; 
The products involved were petroleum and liquefied petroleum gas. 


The motor carriers assailed the rail rates as below minimum rates, as not mak- 
ing proper contribution to railroad revenues under section 15a, as being incon- 
sistent with the national transportation policy, and with the preservation of 4 
national transportation system adequate for the needs of commerce and national 


defense. 





one ee ie. 
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The report of the division shows there was a perfect wealth of 
material before the Commission; it was a long report, and it showed 
there was statistical material, cost studies, an analysis and discussion 
of the cost studies, rate history for both sides, rate proposals by both 
carriers, and traffic flow studies. The advantages and disadvantages 
of both systems of transportation were developed, and the Division 
stated its view that the truck service was of greater value to the ship- 
pingpmpie than rail service. 

Thus in the case and in the decision were all of the normal elements 
of a rate case. The cost of service was developed, the worth or value 
of the shippers, and all that was all before the division. The record 
discussed the need for both rail and motor service, and the inability 
of motor service to continue if the competitive points took the rail 
rates. The rails had lately received a 15-percent increase in commodi- 
ties generally, and they had not taken it on these commodities. That 
was the gist of the complaint: that is what the case eventually turned 
on. 
The division found for both parties; that is, it dismissed the com- 
plaint as to rail rates for distances over 300 miles, found they were not 
shown to be unreasonable. But for the shorter distances, it prescribed 
a scale of minimum rates, and required the latest general increase to 
be applied to the short distance rates. 

I was not on the division, so I am free to talk about the case. 

The words “fair share” that have been harped on, and this case was 
cited as the lead-off case in note 8, do not appear in the report at all. 
The words which did appear and come the closest to the expression is 
“if the railroads are to have a fair opportunity to share in the traffic.” 
And I think those words are very different. 

Mr. Harris. What part are you reading from? 

Mr. Arrcutson, Page 9 of my statement. This is in the appendix. 

If the case should be considered as an authority for the “fair share” 
theory, and it is not, the record is clear that the railroads themselves 
lead the Commission into that trap. But the Commission avoided it. 

T had the curiosity to go to the docket and look it over. In the brief 
at page 10 appear words which I quote literally, and with the under- 
scoring exactly as it is. That. is on page 9 of my statement. There 
was alt impressive list of rail counsel, 10 of them, who signed this. 
Some of them are very good friends of mine. They said, “The rail 
carriers have sustained substantial diversions of petroleum traffic, jus- 
tifying readjustment of their rates to regain their fair share thereof.” 
That is in their initial brief. The gentlemen whose names were on the 
brief appear at the bottom of page 9 of my satement. 

The argument continues in the brief with another statement which 
indicates that the fair share they claim is not alone of this particular 
traffic, which had not taken the 15-percent increase, but of all available 
traffic. 

I was brought up in Iowa, and took a course in legal ethics. One of 
the principles impressed upon me was that when I made a statement 
to a tribunal I certified on my honor as counsel that the point was 
worthy of consideration, and, in my judgment, was well taken. _ 

These 10 gentlemen, when they asked division 3 to find that the rails 
were entitled to a fair share of that traffic, certified on their honor, as 
members of the bar of the Commission, that the Commission was le- 
gally entitled to consider and determine that question, and if the Com- 
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mission had so determined the question, none of them should question 
it, because the Commission would have been simply deciding an issue 
which had been tendered by them as counsel for the railroads. 

In point of fact, the decision ought never to have been cited at all, 
because it was not a decision. It is not authority for anything except 
the fact that it was made, and not the conclusion of it. It never became 
effective. 

The railroads picid for reconsideration, and under the Com- 
mission’s rules of practice that petition was referred to the Division 
which had decided the case. The Division reopened the case for fur- 
ther consideration on the record as made. They extended the effec- 
tive date of the order, and the order did not become effective. Finally, 
in the process of time, the railroads got around to asking for more 
revenue in another case, and they decided to take the 15-percent in- 
crease. Whereupon, Mr. Nuel D. Belknap, counsel for the com- 
plainants in the case, wrote a letter to the Division which requested 
that his complaint be dismissed. The Division dismissed it, and the 
case automatically, as well as the issues which had preceded it, became 
moot. Under the decision of the United States Supreme Court in the 
Anchor Coal Co. case, the question undoubtedly was moot. 

I have cited some more of the cases along the same line, but that is 
sufficient, I think, for that case that the chairman asked about. 

Mr. Harris. Thank you very much, Judge, for the explanation in 
response to the question. 

hat being true, Mr. Turney, it is not clear to me, and I know it is not 
yar fault but it is mine, why you oppose the recommendations which 
ave been referred to as the three “shall-nots.” 

I might say here that I, too, am so as all of us are, that we were 
interrupted by a call of the House. We understood that you had a 
lengthy statement, To have recessed for that period of time probably 
would have prevented you from completing your statement this after- 
noon. 

Mr. Turney. I appreciate that, Mr. Chairman. 

Mr. Harris. The few pages that I did not hear I tried to run over 
since I have returned. 

In other words, my question is this: If it is true that the Commis- 
sion does not administer the act to consider the effect the rate would 
have on the other mode of transportation, and, as has been alleged 
here by other witnesses, if they are fearful that they do, when you say 
they do not—and in this matter it could be clarified—what would be 
your eames Why should they have it even though they do not 
use it ? 

Mr. Turney. In the first place, if the chairman please, I said they 
had not used it. But I also stated at page 20 that in my opinion it 
was vital that they continue to have that power if the national trans- 
portation policy is to continue to impose upon the Commission the 
duty to avoid unfair or destructive competitive practices and to de- 
velop, coordinate, and preserve a national transportation system by 
water, highway, and rail. ; 

They never have had to use it. But the day may come when it may 
have to be used in order to carry out that mandate. That is No. 1. 

The second reason is this: In view of what has been said, if you 
should make this amendment, and it is quite lengthy, it would be con- 
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strued by the Commission and perhaps by the court as a mandate that 
in no case can they prescribe a minimum rate which is higher than a 
compensatory rate. en you do that, then you take away their power 
to preserve equipoise between, for illustration, manufactured and non- 
manufactured articles. 

Take steel, for instance. Steel contributes in official territory—and I 
think this figure is approximately correct—about 35 percent of the 
total transportation burden. Because of its heavy loading character- 
istics, the stee] rates are relatively high compared, for instance, with 
coal. But if the rail carriers were permitted to cut the rates on steel 
products to an out-of-pocket basis, they would automatically dispossess 
themselves of 35 percent of the revenues necessary to carry the burden 
of transportation. 

If you put this in the act, it is almost certain that that is the way 
it will be construed. 

My answer is this, that every dog is entitled to one bite. The Com- 
mission has never used that power at all, certainly never arbitrarily, 
but the day may come when it will be necessary to use it. It should not 
be taken away, particularly under the circumstances of the misrepre- 
sentations that have been made here with regard to the manner in 
which it works. 

Mr. Harris, I think I would want to ask the Interstate Commerce 
Commission some more questions along that line to satisfy my own 
thinking. 

Thank you very much. 

Mr. Rogers. Mr. Hale, have you any questions? 

Mr. Hatz. Yes, Mr. Chairman. 

Why would it not be an eminently fair solution to this whole prob- 
lem to take the railroad passenger deficit and allocate it equitably be- 
tween the railroads and the trucks? 

Mr. Turney. My answer to that, sir, is that the railway passenger 
deficit is the creature, largely, of railway inertia and lack of manage- 
ment initiative. 

Mr. Hate. Then why do you not contribute some management to the 
railroads? 

Mr. Turney. I got out of that some years ago, sir. 

Mr. Douutver. Is it not also due to the fact that we have had a great 
revolution over the last generation in private passenger automobile 
transportation ? 

Mr. Turney. Certainly. 

Mr. Dotutver. That is one of the major factors, is it not ? 

Mr. Turney. The reason I say management is this, that they have 
not cut their cloth to meet these reductions. They have remained 
highly competitive with one another. They have run competitive 
trains; they have these mausoleums for stations which are enormously 
costly. We do not live in the transportation age where passenger traffic 

roduced what it did before the 1920’s. We are in the automobile age. 
heir suit should be cut to the cloth that they have. 

Mr, Hatz. The railroads have had to adjust to enormous economic 
changes, such as you have described. 

When I go to drive in the country in Maine, every now and then 
I pass a little railway station standing almost idle which looks as if 
it fad been stranded there. 
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You cannot say that that is inertia and lack of management on the 
part of the railways, it seems to me. It is unfortunate that the rail- 
roads are living in a period of great economic change. 

The trucks arrived: on the scene much more recently have not had 
these adjustments to make. 

et Turney. The buses have had to make them and they are making 
them. 

The same thing that hit the rail passanger service hit the buses. 
2 have had these rail passenger deficits for 30 years. 

r. Hare, Honestly, and I am quite serious about this, it seems to 
me that a great part of the transportation difficulty of the United 
States today is this question of passenger deficit of the railroads. If 
something constructive could be done about that, everybody would 
be happier. 

Mr. Turner. I may be so bold as to agree with you 100 percent. 
There is a proceeding now pending before the Commission which was 
initiated, at least in part, by one of my clients, and that is the National 
Coal Association, asking for a thorough investigation of the whole 
question of the passenger deficit, because of the tremendous impact 
upon freight rates which it has. 

I agree with you that it is a tremendously serious problem. 

Mr. Hate. As far as I am concerned, it is no answer to say that pas- 
sengers have to fly or go by bus or go by their own automobiles, or walk, 
because a lot of people still like to ride in railway cars, railway 
sleepers, and so on. 

Mr. Turney. Right; and they should pay for it. 

Mr. Harz. The whole subject presents an interesting parallel with 
the mass transit in the District of Columbia, with which we have 
been very agonizingly concerned. 

Mr. Turney. Yes. 

Mr. Rocers. Mr. Flynt? 

Mr. Fiynt. Mr. Turney, I want to join my colleagues in thank- 
ing you for your extensive and enlightening contribution to these 
hearings. However, I want to tell you as I told previous witnesses 
who have appeared, that while I may not agree with everything that 
you said, I am nevertheless grateful for what you have brought to us. 

I want you to go further about the Commission being entitled to 
one bite. 

Who is that a bite out of ? 

Mr. Turney. It would have to be a bite which meant that they had 
abused the power. They have never abused that power. 

Mr. Fiynt. What I am getting at, in all seriousness, is would it be 
a bite out of one of two competitive modes of transportation, or out 
of the public interest ? 

Mr. Turney. In my view, that is almost synonomous. I think that 
anything that is harmful in a substantial degree to the railroads or to 
the motor carriers is harmful to our national transportation system 
and to the public interest. 

Mr. Frynt. I believe Judge Aitchison used the expression that the 
Interstate Commerce Commission has never used the phrase “fair 
share” as establishing a rule. Is that to say that you do not think they 
will do it in the future? And if they will not, is there any objection 
to the hazard that would naturally follow the elimination of certain 
of these practices ? 
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Mr. Turney. So far as I know, and I have no exception to this, I 
have never known the Commission to attempt to allocate a fair share 
or an unfair share, or any kind of a share. If they did, I think it 
would be illegal under the present act. 

Mr. Fuiynt. Would it also be illegal after the supposed passage of 
this bill that we have before us? 

Mr. Turney. No more so than it is now. 

Mr. Fiynt. You do not think that would be changed ? 

Mr. Turney. No, sir. 

Mr. Fiynt. Then, is there any valid objection to the enactment of 
that particular section ? 

Mr. Turney. Yes. The assumption would be that you intended to 
change something. You do not want to change what is there now. 

Mr. Fiynt. That isall. Thank you. 

Mr. Harris. Mr. Turney, do you intend to be present during the 
hearing tomorrow ¢ 

Mr. Turney. I will hold myself, of course, subject to the desires of 
the committee. 

Mr. Harris. Mr. Dolliver was called out and he has some questions 
that he wanted to direct to you. He will be here in the morning. He 
wanted to know if you can be back in the morning. 

Mr. Turney. I will be glad to be here in the morning. 

Mr. Harris. Thank you. 

It is delightful to have you back with us, gentlemen. 

The committee will now adjourn until 10 o’clock in the morning. 

(Thereupon, at 4: 47 p. m., the committee recessed, to reconvene the 
following day, May 10, 1956, Thursday, at 10 a. m.) 
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THURSDAY, MAY 10, 1956 


House oF RerpresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS, OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

When the committee adjourned yesterday we had had the testimony 
of Mr. John R. Turney. He had responded to questions from several 
members of the committee. Mr. Dolliver had some questions which 
he wanted to expound to Mr. Turney. 

Mr. Turney, if you will come back to the witness stand, please. 


STATEMENT OF JOHN R. TURNEY, ATTORNEY, WASHINGTON, D. C.— 
Resumed 


Mr. Turney. Mr. Chairman and gentlemen—— 

Mr. Harris. Mr. Dolliver. 

Mr. Dotuiver. Mr. Chairman, I want to express my appreciation to 
Mr. Turney for coming back; also for the presentation to us of the 
very illuminating and well prepared statement. 

I think these hearings have been characterized by very fine state- 
ments from all sides. 

You have presented to us a great many statistics which are of im- 
portance with respect to these measures which we are considering. 
Could you enlighten us as to the source of those statistics? 

Mr. Turney. The statistics that I gave relating to the tariffs filed 
and also the number of protests and the number of suspensions were 
obtained from the Chairman of the Suspension Board of the Inter- 
state Commerce Commission, from a record which he maintains, I 
did not see the record, but I am positive that he read from it correctly. 

The statistics on page 9 are from the Interstate Commerce Commis- 
sion’s statement M-100, for the year 1954; everything except column 
5, which is a percentage column. Column 2 is a summation of the col- 
umn in that statement M-100. They showed the amount of common 
expenses apportioned to passenger service and the amount appor- 
tioned to freight service. They do not show the total. I simply 
added them together. I am happy to say I did not add them, I had 
someone who could add add them together. The percentage was 
obtained, of course, mathematically correct by machine. . 
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The total eee expenses were reported, the out-of-pocket freight 
expenses were obtained as shown in the column by taking 80 percent 
of each of the items. 

Mr. Dotuiver. Now, how did you arrive at the 80 percent ? 

Mr. Turney. The 80 percent—and I think Brother Langdon also 
testified on the same thing—is the part formerly used by the Cost 
Section of the Interstate Commerce Commission in obtaining the 
out-of-pocket portion of operating expenses—rents and taxes, ex- 
clusive of income taxes, for which a different percentage is used for 
return on investment. 

Mr. Dotttiver. Is that considered the proper percentage in allocat- 
ing the freight operations ? 

r. TURNEY. Vea that was determined by very extensive surveys, 
including many years of operations to determine the figures. Con- 
stant costs are something that we know exists, but nobody has ever 
been able—at least so far as I know—to say that any particular ex- 
pense is constant and will not vary with additional volume. I did 
not agree with them when they first started—they finally convinced 
me that constant costs apply to all items. 

These lines on page 9 are summations of a half dozen lines on this 
statement 100. “Road properties,” for illustration, includes ties, 
rails, other track material; tracklaying and servicing, et cetera. 
Otherwise the statement would have been entirely too long. 

Page 27: These figures were taken from the actual revenues for the 
year 1955 and reported. The out-of-pocket cost was computed as out- 
of-pocket cost for January 1, 1955, by commodities reported by the 
Cost Section of the Commission. 

There are several hundred commodity groups in the manufacturers 
which are all grouped together as one general group. The raw mate- 
rials are a half a dozen general groups; products of agriculture, et 
cetera. 

The source of the figures on page 36—and go through 39, Mr. 
Dolliver, are shown in detail, just how they were arrived at and the 
sources. on pages 46 and 47 of appendix B. 

Mr. Dottiver. Thank you very much. I think it is important that 
we know the sources of these figures. 

Mr. Turney. Yes, sir. 

Mr. Dottiver. Now, on page 32, as I understand your statement 
there, vou express opposition to any change in the suspension power 
of the Commission; it is 7 months at the present time. 

Mr. Turney. The present period is 7 months. And, as I understand 
the bill. it is 3 months. 

Mr. Dortiver. You think that the proposal in the bill would not 
aperent shorten that period because of the very complexity of the 

roblem 
: Mr. Torney. I think all of the carriers would welcome a shortened 
riod of suspension. I know that my clients would, and I would; 
ut, frankly, I do not see how it can be shortened, procedurally, with 
any regard at all to due process, and in most of the important cases 
they are not conclnded in 7 months. 

Mr. Dotttver. Would an increase in the staff of the Interstate Com- 
merce Commission alleviate that situation to any extent? : 

Mr. Turney. Well, it would alleviate it to the extent that delay is 
caused by lack of hearing officers, but the procedural processes them- 
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selves, the time that is necessary for extensions to be taken for con- 
sideration, for petitions, for reconsideration, for briefs, for the hear- 
ing—all of that just adds up to more than 3 months, and generally 
more than 7 months. 

Mr. Dotutver. Is there any possibility of shortening those times 
for taking the appeal or callin for the suspension and filing of briefs, 
and various steps that are involved ? 

Mr. Turney. Well, of course, Mr. Dolliver, a lawyer never likes to 
be speeded up if he can avoid it. 

I have been on the rules committee of the Practitioners Association, 
and we have been recommending lengthening them and, as a matter 
of fact, they did lengthen them last year, because it was found that in 
90 percent of the cases counsel asked for additional time and got it. 

wish it were not so, but I do not think those periods can be short- 
ened. Sometimes we have records of many thousands of pages in 
these I. and S. cases. 

Mr. Doutiver. Well, the sum and substance of it is, then, that you 
feel that even if a recommended suspension time were shortened to 
3 months, it would have no practical effect. whatever by reason of limi- 
tations of the human mind in reading exhaustive briefs and getting 
a pepared and filed. It still would take 7 months. Is that your 
thought 

Mr Torney. Yes, sir; but I cannot agree that it would not have a 
practical effect, because suspensions are over then, and the rates go 
into effect. 

Mr. Doturver. Would you view that with alarm ? 

Mr. Turney. Well, I certainly would, because if my throat is going 
to be cut, there is not much difference between cutting it now and 3 
months from now. 

Mr. Dotutver. Might as well do it next day ? 

Mr. Turney. That is right; get it over with. 

Mr. Dotttver. It is a fact that where a rail line proposes a new 
rate that its competitor, the trucks, can come in and get suspensions. 
Can the trucks do that ? 

Mr. Turney. Yes, sir; that is true. Were you here yesterday when 
T read the statistics on that ? 

Mr. Dottutver. Yes. 

Mr. Turney. There were probably 10 times as many suspensions 
of truck rates as there were of rail rates. 

Mr. Doutrver. Do the railroads have the same privilege as com- 
petitors of the trucks? Can they get suspension of truck rates? 

Mr. Turney. Yes, sir. 

Mr. Douuiver. There is no limitation there? 

Mr. Turney. No limitation at all. As a matter of fact, during the 
last year, the railroads filed 1,152 protests against truck rates. 

Mr. Dotuiver. Now, finally, on page 37, you present some graphs 
to indicate that even if the railroa put the trucks clear out of busi- 
ness and got some increasés in rates, that it would not substantially 
add to the railroad revenues. Is that the sum and substance of your 
statistics on page 37? 

Mr. Turney. Not quite, sir. And I do not think probably that 
I made this clear yesterday. 
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The second bar shows what would happen if the railroads obtained 
all of the truck loads and all of the traffic by making a 20-percent 
reduction in the competitive traffic. 

As a result, the reduction in the railroad revenues would amount 
to something over $600 million. The remainder of the reduction is 
in the truck rates. If the rails make that reduction and get all of the 
business there will be a couple of hundred million dollars’ worth of it, 
and they will have all of the additional facilities to provide. That 
computation includes only the out-of-pocket costs of handling that 
additional traffic. 

The last bar on that sheet shows what would happen if they 
attempted to recoup additional revenues by increasing the rates on 
other traffic. Obviously, they could not increase the rates on com- 
petitive traffic, which they have just reduced. It would have to be 
on the other traffic. In order to get the same ratio of revenues to 
gross assets as they had, they would have to increase the rates on 
tone traffic 20 percent and the result of that is shown on the bottom 

aph. 
rane Dotutver. Well, now, do you think that your brothers in the 
railroad industry will agree with that as conclusive? 

Mr. Turney. Oh, no. We are paid to disagree with one another, 
Mr. Dolliver. 

Mr. Dottirver. I understand that is true. Thank you very much. 

Mr. Harris. Mr. Dolliver asked you a question about the length 
of time in supension cases a moment ago. Of course I would agree 
with you in your statement as to the attitude of certain counsel in 
seeking delays in matters of this kind. A whole lot would depend 
on which side you are on, of course, whether you wanted the delay. 
A man who is advocating it, and wanting some action in order to help 
him out, he would want some action right away. The good lawyer 
who wants to represent his client, on the defending side, he would 
want to postpone action, and I concur in what you have to say in 
that respect. 

Mr. Turney. Well, Mr. Chairman, I do not want to disagree with 
you too publicly, but my experience has been that all lawyers want 
delays, whichever side they are on. 

Mr. Harris. Even though their client is kicked out of it and they 
get nothing out of it, nothing out of the decision ? 

Mr. Turney. Why, you have to appease your client on occasions. 

Mr. Harris. You do not appease your client very much by letting 
the horse get out of the stable before you close the door. 

Mr. Turney. That is all right, unless you get kicked in the process. 

Mr. Harris. Well, from your experience, is there anything to this 
contention? That is the point that I want to &t if I can, the con- 
tention that a rate will be filed, a tariff will be ed, on a given move- 
ment, and because of the action of the Commission in postponing a 
decision, that movement is over and the whole thing is lost and, there- 
fore, any decision would be wholly ineffective. 

Mr. Turney. There was one illustration given by Mr. Langdon, 
but he neglected to say that after,the end of 7 months the railroads 
could have put that rate in, if they wanted to. They did not have to 
wait the 19 months, the 29 months, after it was filed, whether the 
movement occurred within that time, I do not know. 
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Mr. Harris. Well, of course, I know as an ordinary layman, with 
no experience in matters of this kind, a lot of traffic can move in 7 
months and they are certainly going to lose that movement, the move- 
ment of that traffic, whatever it enh. 

Mr. Turney. Well, you say lose it? 

Mr. Harris, Yes, 

Mr. Turney. Well, that assumes that they have to have that rate 
to get it. 

Mr. Harris. That is right. 

Mr. Turney. If that assumption is correct, yes; but the Commis- 
sion may not suspend unless it finds that the rate is prima facie un- 
lawful. ‘They have to have some reason to believe that that proposed 
rate is unlawful before they have a right to suspend it. They must so 
find. 

Mr. Harris. As I recall, Mr. Langdon testified, I believe, or one of 
them testified that 67 or 63 percent of the applications were suspended. 

Mr. Turney. Iam sorry, Mr. Chairman. I would like to make this 
statement an exhibit, if I may. This is a statement of what actually 
happened on the rail tariffs in 1955 which were protested ; 23 percent 
were suspended—181 out of a total of 776. Mr. Aitchison says that 
instead of tariffs it was adjustments. I was using the word as a 
shortcut, because an adjustment may mean 3 rates in a tariff or it may 
mean 20 rates in a tariff. 

On the other hand, Mr. Chairman, of the 2,990 motor carrier tariffs 
which were protested, 1,774 or 59 percent were suspended—59 percent 
against 23 percent. 

I would like, if I may, to pass these figures up to the bench so that 
they may see what I am talking about. 

Mr. Harris. We will be glad to have the information. 

Do you recall the examples that were given, however, in a previous 
statement—and I am trying to see just what actually the effect of those 
were. 

For instance, there was a contention by witnesses of the railroad 
industry that for the year 1954, they lost most of their sugar traffic 
to destinations on the Ohio River, for example. 

Mr. Turney. I did not understand that question. 

Mr. Harris. You heard the statement of the railroads’ witnesses to 
the effect that in 1954 the railroads lost most of their sugar traffic to 
destinations on the Ohio River and that they were prepared to reduce 
the rates, and the effect of it was that the rates were not approved. 
In fact, they were suspended. 

Now, I understood that from that statement, instead of finally put- 
ting in a 58-cent rate, the Commission authorized the rate no lower 
than 65 cents. 

Now, that was an example of something I am trying to find out 
about, what the practical effect might be, and whether that is true. 

Mr. Turney. Well, I have no doubt that Mr. Langdon’s statement 
was true, but I do have considerable doubt as to whether or not the 
Commission’s action was proper. I think it was improper. 

Mr. Harris. Well, maybeso. Maybeso. But, that was 16 months, 
according to his statement, that the rate of $6.83 was finally approved, 
and by that time the movement for which it had been intended had 
terminated. 
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Mr. Turney. Mr. Chairman, 9 months of that 16 months period 
was on the railroads because those tariffs would automatically have 
gone into effect regardless of suspension at the end of 7 months if the 
railroads had not voluntarily postponed their dates, 

Mr. Harris. Well, I will tell you what will be helpful, in my opinion, 
that is if the truckers and the railroads and the water carriers and all 
of the rest of the transportation people try to get together and simplify 
all these procedures in ratemaking propositions, and I believe that the 
Interstate Commerce Commission would welcome that, too, if it should 
be done, and I certainly, as a layman, would not try to make a sugges- 
tion myself as to how it could be done. 

Mr. Turney. The only trouble about that, Mr. Chairman, is—— 

Mr. Harris. The lawyers would not want to do that? 

Mr. Turney. No, the lawyers would welcome it, but the Department 
of Justice is charged with enforcing the Sherman Antitrust Act and 
we do not even dare talk to the railroads about ratemaking procedures. 

Mr. Harris. Well, there is nothing wrong with making any sugges- 
tions to the Interstate Commerce Commission that you desire to. 

Mr. Turney. No; and we do very frequently, both the railroads and 
the motor carriers. 

Mr. Harris. Well, I am talking not only about the sound transporta- 
tion program, the thing which we have in this country, as has been 
explained here, as the best that has ever been developed in any pro- 


cedure of any country, which I approve of, and I am anxious, as [ 
{now other members of this committee are, to keep it that way and 
continue to improve it; but I am also interested in the service to the 
en — as our transportation policy provides, at reasonable rates. 


hey should have the benefit of all of these programs, which Congress 
is trying to put into effect, like our highway programs and water way 
programs, all of these projects all over the country, and if the public is 
not going to get the benefit of them, then certainly we are not accom- 
plishing the objectives of the programs. 
Mr. Pouienr: I agree with the chairman 100 percent. 
Mr. Harris. Thank you very much. We are glad to have your 
presentation. : 
(The document above referred to is as follows :) 


Common carrier freight tariffs 


Total tariffs file 
Number of adjustments protested 


Motor carrier 
Forwarder and water 


1 Percentage of adjustments protested. 
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Analysis of protestants 





Against rail Against Against for- 
Protestants tariffs motor carrier | warder and Total 
tariffs water tariffs 


RE cd ndaninendeccctineccahantttemates 82 1, 152 1, 280 
MONE MIN 6800255 oh iho ca dasehccbene, 456 2, 129 2, 725 
Ver Eh ccm dnanaied ice teregrctieienalin 5 3 49 57 
Pbadhbubocetettseebtuse succes dnvséusdanstes a4 7 ll 112 

SBR iets ihietis ehcp esiaciaionanmeclsicerente ada 148 18 
inh ccleaner ictipckiiinisianibil 785 3, 399 253 4, 437 


Mr. Turney. Thank you, Mr. Chairman. 

Mr. Harris. I am advised that our good friend, former Commis- 
sioner Aitchison would like to amplify his statement which has been 
included in the record regarding certain phases of his testimony. 


STATEMENT OF CLYDE B. AITCHISON, ATTORNEY, WASHINGTON, 
D. C.—Resumed 


Mr. Arrcnison. Mr. Chairman, I do not know what Your Honor is 
talking about. I have not made any such request. 

Mr. Harris. Well, I must apologize, because I have a note which 
says that former Commissioner Aitchison would like to speak on 
the three “shall nots” brought up yesterday afternoon. 

Mr. Pinkney. Mr. Chairman, may I explain that? I asked Com- 
missioner Aitchison if he would comment on that and he indicated that 
he would be willing, if asked, to give you his views on the inclusion 
of the three “shall nots” in the act. 

It was not a request from Commissioner Aitchison. It was one of 
mine, sir. 

Mr. Harris. Well, I can appreciate your feeling, but as far as the 
committee is concerned, that is a matter between you and your associ- 
ates, and if Mr. Aitchison does not want to amplify his statement, why, 
we certainly would not insist upon it. 

Mr. Pinxgney. Mr. Aitchison, are you willing to do that? 

Mr, Arrcuison. I am willing to answer to the best of my ability any 
questions which the committee may ask; but I was not testifying with 
respect to the three shall nots, and anything I would have to say would 
be understood as merely my own personal views. That is all. And I 
a not care to intrude those upon the committee, if they do not wish 
them. 

Mr. Harris. We never feel that you are intruding upon this com- 
mittee. We always are glad to have any comments that you feel free 
to give us. 

Mr. Arrcnison. Well, with the understanding that I am speak- 
ing simply as a private citizen and not in connection with an party 
before this proceeding, my own idea is that instead of the “shall nots,” 
the proper amendment to be submitted would be to leave the word 
“not” out, and to compel the Commission to resort to every source of 
information as to pertinent facts that is possible for it to obtain, ante- 
cedent to its action, and to remove, as far as possible, all procedural 
blocks in the way of their acquiring necessary information in order 
for them to act advisedly. Some of these matters are comprehended 
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in their official files, namely, the rates of the competing carriers. That 
“shall not” would require the Commission to shut its eyes to that of 
which they are the legal custodians. 

I think that is all Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Aitchison. Mr. Pinkney, 
I believe you were to follow. 

Mr. Pingney. Dr. John H. Frederick is to follow, Mr. Chairman, 
and I am to follow him. 


STATEMENT OF DR. JOHN H. FREDERICK, HEAD, DEPARTMENT OF 
BUSINESS ORGANIZATION, AND PROFESSOR OF TRANSPORTA- 
TION, COLLEGE OF BUSINESS AND PUBLIC ADMINISTRATION, 
UNIVERSITY OF MARYLAND, COLLEGE PARK, MD. 


Mr. Harris. Well, I would like to say, Dr. Frederick the members 
of this committee are glad to welcome you back. 

Dr. Frepericx. Thank you. 

Mr. Harris. We recall very well the pleasant association we had 
with you when you were a member of the staff of this committee under 
the direction of our former colleague and distinguished chairman of 
this committee, Mr. Clarence Lea, and our equally esteemed colleague, 
who is still with us, Mr. Wolverton. 

Dr. Freperick. Mr. Chairman and members of the committee, I 
might say for the record that my name is John H. Frederick; I am 
head of the Department of Business Organization and professor of 
transportation in the College of Business and Public Administration 
at the University of Maryland. My address is the University of 
Maryland, College Park, Md. I hold the degrees of bachelor of 
science in economics, master of arts, and doctor of philosophy from 
the University of Pennsylvania. I am the author of numerous books 
and many articles of various aspects on transportation and distribu- 
tion. I have been retained by the American Trucking Associations, 
Inc., to discuss the subject of the historical development of regulation 
in this country, the implications of the Presidential Advisory Com- 
mittee report and the proopsed legislation now before your committee. 


Parr I. History or TRANSPORTATION REGULATION AND NEED FOR THE 


THE BACKGROUND OF REGULATION 


The early railroads, built between 1830 and 1850, were short lines 
and from their beginning competitive with the canal, river, and 
highway transportation of that time. It was generally believed that 
this competition between the forms of transport would keep rail- 
road rates down and prevent discrimination either in rates or service. 
The public seemed to believe that if only enough railroad lines were 
built, their interest would be furthered and protected. 

It was not until the late 1850’s that monopolistic situations began 
to arise. After that year, the railroads began to combine, end to end, 
to give through service. In the meantime water and highway com- 
petition had become less and less effective or in many instances had 
been eliminated by the now more powerful and more efficient railroads. 
Monopoly situations arose because by far the great majority of the 
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cities and towns of the country depended on a single railroad. More- 
over by 1860, most of the railroad mileage was owned and operated by 
large companies. (National Resources Planning Board, Transpor- 
tation and National Policy (1942), p. 198.) 

Between 1865 and 1870, public demand for positive control over the 
railroads began to be heard. For nearly 50 years the railroads had 
enjoyed comparative freedom from regulatory restrictions although 
their public nature and position as carriers under common law was 
recognized. They were required to have charters like the canal, ferry, 
and turnpike companies which preceded them and were granted the 
power of eminent domain. Grants of land for right-of-way were com- 
mon and public lending of capital was widespread. Only the financial 
misfortune of the States resulting from their efforts in canal con- 
struction prevented more extensive activity in railroad construction. 
(Fair and Williams, Economics of Transportation (1950), p. 457.) 
That generous and liberal treatment and absence of positive control 
lasted for so many years was due primarily to the dire need of in- 
dividual States and the country as a whole for transportation facilities. 

Even during the period of liberal treatment, prior to the 1870’s, some 
efforts to control railroads had been made through charter enforce- 
ment and general laws passed by State legislatures. This, however, 
proved unsatisfactory because State-granted charters varied widely 
and as the railroads became more interstate in character and more com- 
petitive with each other the lack of comparability of their rights and 
limitations under their charters became a serious problem. Moreover, 
the various efforts by State legislatures and the courts to overcome this 
situation were unavailing since there was no instrumentality, either 
State or Federal, for surveillance over the practices of the a a to 
insure compliance. This situation led to the establishment of advisory 
and investigatory type commissions in several States with powers to 
investigate and supervise railroad operations within their borders. 
Since this supervision related almost wholly to prevention of ac- 
cidents and various such matters there was still no effective control 
over service and rates. 

Competition between railroads and other forms of transport had vir- 
tually ao eared but competition between railroads themselves still 
appeared to have some protective virtue. This is understandable since 
the period 1865 to 1870 was marked by tremendous activity in railroad 
building particularly in the Middle West. As one writer has de- 
scribed this period: “The Western imagination was thoroughly fired 
and competing line was run _ pene line between the oo 
centers ; while other lines were laid out from points where no one lived 
to points where no one wanted to go.” (C.F. Adams, Jr., The Granger 
Movement, 120 North American Review, April 1875.) 

Postwar inflation accompanied by the overexpansion of railroads 
resulted in the severe business panic culminating in the “crash” of 
1878. Farm prices declined, interest on farm mortgages, when such 
money was obtainable at all, rose to around 15 and 20 percent; rail- 
roads, whose stock was widely held by western farmers, not only paid 
no dividends but were taken over by bondholders; and the onenty 
of traffic on the over-extended railroads forced rates to remain hig 
for whatever service was rendered. The farmers, therefore, found 
the difference between what they received for their crops and the price 
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at eastern markets increasing to their disadvantage. The railroads 
were no longer considered the pioneers of dawning civilization or the 
forerunners of an increased prosperity. “They were the tools of 
extortion at the hands of capitalists.” (C. F. Adams, Jr., ibid.) 
This, in brief, is the background of the agrarian uprising known as 
the “granger movement” which resulted in the development of posi- 
tive control of the railroads. 

The violent conflict of interest between a large segment of the public 
and the railroads arose for two reasons: (1) The complete disillusion 
in regard to the efficacy of competition to insure reasonable and non- 
discriminatory rates. This “was brought to a head by the wave of 
feeling among the farmers that they were being unfairly treated by 
certain economic interests, chief of which were the absentee-owned 
railroads. Farmers and other local shippers in the small western 
communities were dependent on one railroad. The business both in 
and out was noncompetitive. Rates were arbitrarily raised and 
lowered and were often higher for intermediate points than for more 
distant competitive centers. The farming communities were con- 
vinced that the rates were exorbitant and were yielding rewards upon 
fictitious investments for eastern capitalists. Moreover, the bitter- 
ness of the western farmers was intensified by the arrogance and dis- 
courtesy of railroad officials and personnel.” (Fair and Williams, 
op. cit., p. 460.) 

(2) Lavish public land and lack of anything resembling adequate 
rules for private financial accountability was resulting in an array of 
abuses, bankruptcies, and losses to the investing public. Public aid, on 
the scale and in the fashion it was administered, had led to the expan- 
sion of railroad facilities far in advance of the demand for services 
which could support these facilities. “It frequently encouraged con- 
struction for the purpose of securing profits from public aid rather 
than from the traffic rospects which would justify the investment.” 
(Dudley F. Pegrum, Development and Assumptions of Present Policy 
of Regulation, Journal of Land Economics, August 1952.) 


DEVELOPMENT OF REGULATORY LEGISLATION 


The Granger movement resulted in the establishment by law, be- 
tween 1871 and 1875, of administrative commissions with mandatory 
authority to control railroads in Illinois, Iowa, Michigan, Minnesota, 
Missouri, and Wisconsin. These States abandoned reliance on charter 
enforcement and voluntary competition and set about controlling 
railroads by: (1) The establishment of maximum rates; (2) prohibi- 
tion of local discrimination in rates; (3) prohibition of combination 
of competing lines; and (4) prohibiting the granting of passes to 
public officials. 

As railroad facilities were extended throughout the country and 
interstate commerce grew, it became apparent that only the exercise 
of Federal authority could satisfy the public demand for the elimina- 
tion of railroad abuses. The complaint against unduly high rates 
was significant. There was also resentment against widely prevalent 
discriminatory practices which favored particular shippers, by means 
of rebates and other advantages, at the expense of the rest of the 
shipping community. This resentment was increased by fear of the 
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trusts which frequently were the beneficiaries of these discriminatory 
practices. 

In 1874, a Senate committee—43d Congress, 1st session, Senate Re- 
port 307—known as the Windom committee, concluded that the pri- 
mary abuses and shortcomings of the rail service of the Nation were 
(1) insufficient facilities, (2) unfair discrimination, and (3) extor- 
tionate charges. It recognized that private competition could not be 
counted on to protect the public from these deficiencies but rather 
than resort to regulation, the committee recommended control of 
rates by Federal or State ownership of one or more trunkline rail- 
roads and the improvement of waterways to insure effective competi- 
tion and eet rates. 

Early in the 1870’s rate wars developed between a number of trunk 
railroads resulting in severe rate cutting between competitive centers, 
while rates at noncompetitive intermediate points remained at a high 
level. This discrimination served to build up the larger trade centers 
and to drive industry away from noncompetitive points. Further- 
more, freight charges below the published rates were allowed to many 
large business enterprises whereas the small competing shippers paid 
the higher published rate. This rampant rate and service discrimi- 
nation strengthened demands for the institution of railroad regula- 
tion. In the meantime, the railroads with their superior resources, 
and with income from inland routes and other traffic not subject to 
water competition to rely upon could and did pursue a course of 
calculated rate-cutting below the costs of water competitors for so 
long as was necessary to remove them from business. 

The Cullum committee of the Senate, appointed in 1885, conducted 
a major investigation of railroad practices. In its report—49th 
Congress, Ist session, Senate Report 46—it found discrimination be- 
tween places, persons, and commodities to be the paramount evil. 
Although much of the early agitation for railroad regulation arose 
out of allegedly exorbitant rate levels, it is seen that by this time such 
agitation had been converted to one against discrimination, especially 
personal favoritism toward large shippers. ‘Thus control of personal 
discrimination figured in Federal regulation from the start. 

Also in 1886, the Supreme Court (Wabash, St. L. & P. Ry. Co. v. [lli- 
nois, 118 U.S. 557, 7S. Ct. 4, 30 L. Ed. 244 (1886) ) decided that, even 
in the absence of Federal regulatory legislation, State authority could 
not be exercised to prevent discriminatory charges for shipments origi- 
nating within the State but Ccestined for points outside the State, or 
vice versa. This decision, applying as it did to about three-fourths of 
the total railroad tonnage at the time, crippled the possibility of effec- 
tive State regulation and intensified the demand for Federal legis- 
lation. 

Three facts: (1) the growing interstate character of the railroads, 
(2) the prevailing discrimination and high-handed tactics, and (3) 
the exclusive responsibility of Congress over interstate commerce, 
brought the issue to a head and culminated in the passage of the Act to 
Regulate Commerce on February 4, 1887. 

The Act to Regulate Commerce established the Interstate Commerce 
Commission and the first comprehensive system of Federal railroad 
regulation. Its principal objective was to protect shippers from un- 
reasonable and discriminatory rates. 
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Section 1 provided that rates were to be “reasonable and just” and 
declared every unreasonable and unjust charge to be unlawful. 

Section 2 forbade the collection of greater or less compensation from 
one person than from another for “a like kind of traffic under substan- 
tially similar circumstances and conditions.” 

Section 4 contained the original long-and-short-haul clause, making 
it unlawful for railroads— 
to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers or of like kind or property, under substantially similar 
circumstances and conditions, for a shorter than for a longer distance over the 
same line, in the same direction, the shorter being included within the longer 
distance— 
subject to the qualification that the Commission might grant relief 
from the operation of the section. 

Section 5 forbade any arrangement between carriers for the “pool- 
ing of freights of different and competing railroads” or for the divi- 
sion between them of the “aggregate or net proceeds of the earnings 
of such railroads.” 

Section 6 required the publication and filing with the Commission 
of schedules of all rates, fares, and charges put in effect by any carrier 
subject to the act and advance notice of any changes in such schedules. 
Other sections dealt with the administration and enforcement of the 
act. 

The act of 1887 proved to be far from an effective instrument of 
Federal regulation. In addition to many procedural difficulties which 
developed, the Commission (/nterstate Commerce Commission v. Cin- 
cinnati, N. O. & T. P. R. Co., 167 U. S. 479, 17 S. Ct. 896, 42 L. Ed. 
243 (1897) ) was held by the courts to lack the fundamental power to 
prescribe rates for the Sleee In its annual report of 1897 the Com- 
mission stated that the result of this decision was that— 
practically all the Commission can do toward executing the vital provisions of 
the act is to inquire into wrongs done in the past and report the result of the 
investigation to itself. 

The effectiveness of the long- and short-haul clause was also virtu- 
ally destroyed by a decision of the Supreme Court (/nterstate Com- 
merce Commission v. Alabama Midland Ry. Co., 168 U.S. 144, 18 S. 
Ct. 45, 42 L. Ed. 414 (1897) ) rejecting the Commission’s position that 
railroad competition, as distinguished from water competition, could 
seldom “make out a case of dissimilar circumstances and conditions 
within the meaning of the statute” (re Southern Railway & Steam- 
ship Association, I I. C. R. 278, 288 (1877). As a result of these 
developments, it became obvious that substantial revision was neces- 
sary if the act was to be effective. 

etween 1887 and 1920, there were many piecemeal amendments of 
the act, each adding a measure of streng‘h to the regulatory mecha- 
nism. The first important amendment was the Elkins Act of Febru- 
ary 19, 1903, which strengthened the antidiscrimination provisions, 
by making the published tariff filed with the Commission, the only 
lawful rate and making every departure therefrom a misdemeanor 
punishable by the penalties provided. 

Of even greater general significance was the Hepburn Act of June 
20, 1906, which (1) extended the jurisdiction of the Commission to 
include express companies, sleeping car companies, and pipelines used 
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in the transportation of oil or other commodities, except water or gas; 
(2) made explicit provision for control of terminal services and vari- 
ous types of special handling of goods; (3) introduced the “commodi- 
ties clause” forbidding, with certain exceptions, a carrier from trans- 
porting commodities in which it had an interest; (4) strengthened the 
investigatory and enforcement powers; and (5) most important of 
all, authorized the Commission to prescribe reasonable rates to estab- 
lish through routes and joint rates, and to prescribe divisions of 
joint rates. 

Another significant forward step was taken by the Mann-Elkins Act 
of June 18, 1910, which revitalized the long- and short-haul clause, 
introduced a new procedure for suspension of proposed tariffs changes, 
either upon complaint, or the Commission’s own motion, and estab- 
lished the Commerce Court, a special tribunal for review of Com- 
mission orders, subsequently abolished in 1913. The Valuation Act 
of March 1, 1913, launched the Commission on one of its most tre- 
mendous tasks, the valuation of all property owned or used by each 
carrier subject to the Act to Regulate Commerce. 

The Transportation Act of 1920 provided for a comprehensive series 
of amendments to the Act to Reguiate Commerce, which in part modi- 
fied previous statutory provisions, and in part added entirely new 
subjects and objectives of regulation. Among the latter were the pro- 
visions with respect to consolidation which established the objective 
of encouraging the railroads to combine or consolidate into a limited 
number of systems of substantially equal strength. The 1950 amend- 
ments also gave the Commission for the first time regulatory authority 
in the field of finance, requiring the carriers to obtain Cunstttieaien 


approval of the issuance of all long-term securities or the assumption 


of long-term financial burdens, including leasing arrangements, or 
guaranties of financial obligations. With respect to rate regulation, 
the principal modification was the grant of authority to the Commis- 
sion to establish minimum as well as maximum rates. 

Finally the act of 1920 introduced entirely new regulatory authority 
with respect to the extent of the railroad plant, the utilization of 
equipment, and the supply of service. The construction, extensions of 
old lines, and abandonment of existing lines and facilities were all 
subjected to the requirement of Commission approval. In addition, 
the Commission was authorized to require the extension of lines and 
the acquisition of facilities, and to regulate the whole field of car 
service, broadly defined to cover practically all arrangements for 
handling of traffic both as between railroad and shipper, and as be- 
tween the various railroads. By a provision in the 1920 act also, the 
Act to Regulate Commerce became the Interstate Commerce Act of 
which part I contained the provisions regulating railroads. 

Subsequent legislation, such as the Emergency Railroad Transpor- 
tation Act of 1933 and title I of the Transportation Act of 1940 intro- 
duced significant amendments of these provisions. 


DEVELOPMENT OF LEGISLATION REGULATING MOTOR CARRIERS 


The demand for Federal regulation of motor carriers came from 
several sources: 

(1) The States, which felt the urgent need of some control over the 
use of their highways by interstate motor carriers and the practices 
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of such carriers. (Such control asthe States had previously exercised 
had been largely removed by the court decision in Buch v. Kuyken- 
dall, 267 U. g. 307, 45 S. Ct. 324, 69 L. Ed. 623, 38 A. L. R. 286 (1996) 
and Bush & Sons Co. v. Maloy, 267 U. S. 317, 45 S. Ct. 326, 69 L. Ed. 
627 (1926).) 

(2) Many rail carriers began to feel the competitive impact of the 
motor carriers in certain classes of traffic and favored some measure 
of control. 

(3) Shippers had discovered many of the inherent advantages of 
motor transportation but objected to the chaotic conditions in the 
industry resulting from the unrestrained competition of the times. 

(4) Some of the motor carriers themselves favored a more orderly 
system of competition in place of the unstable and disorganized sys- 
tem which had arisen during the period following World War I. 

In 1925, the National Association of Railroad and Public Utilities 
Commissioners had proposed the Federal regulation of interstate 
common carriers of freight and passengers by motor vehicle but bills 
to bring this about were not adopted either in the House or Senate. 
In 1926, the Interstate Commerce Commission began an investigation 
into the general question of the operation of motor buses and motor 
trucks by, or in connection or in competition with, common carriers 
subject to the Interstate Commerce Act. Its report (Motor Bus and 
Truck Operation, 140 I. C. C. 685) showed that the conclusions of the 
Commission were pointing toward Federal regulation over motor 
buses operating as common carriers of passengers hetween fixed 
termini, but that there did not appear to be public need at that time 
for the regulation of interstate transportation of propery by motor 
vehicles. All the members of the Commission did not, however, con- 
cur in this view. The Commission further concluded that carriers 
already subject to the Interstate Commerce Act (railroads) should be 
authorized to engage in interstate commerce by motor vehicles and 
that such service should be subject to the provisions of that act and 
legislation supplementary thereto, with the possible exception of 
section 15a. 

In November 1930, the Commission undertook another investigation 
into this subject and issued another report on April 6, 1932. (Coordi- 
nation of Motor Transportation, 182 I. C. C. 263.) Here the Commis- 
sion pointed out the injurious consequences which might be expected 
from, and which to some extent had already develaped by competi- 
tion of motor vehicles with each other. 

The Commission concluded that motor vehicles could be used to 
improve the service performed by rail and water carriers, and that 
such lines should be encouraged in the use of this instrumentality 
wherever such use would promote more efficient operation and improve 
public service. It also concluded that 
there was substantial competition between rail and water carriers on the one 
hand, and motor carriers on the other, for the transportation of both pas- 
sengers and freight, and this competition was increasing; that such competi- 
tion was conducted under conditions of inequality, particularly in regard to 
regulation; and that a contributing cause of the unsatisfactory financial condi- 
tion of the railroads (at that time) was the existence of unrestrained com- 
petition by rival transportation agencies. 

In the second report of the Federal Coordinator of Transportation, 
transmitted to the Senate on March 19, 1934 (S. Doc No. 152, 73d 
Cong., 2d sess.) a public need was found for regulatory legislation 
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covering motor transportation. Specific legislation was recom- 
mended. In the Coordinator’s third report, transmitted to Con- 
‘ress January 23, 1935 )H. Doc. No. 89, tath Cong., ist sess.) a re- 
raft of the proposed legislation with modifications found desirable 
in the light of suggestions and criticisms received, was submitted. 
This redraft with certain modifications and amendments became 
the basis for the legislation enacted as the Motor Carrier Act of 1935. 
In 1934, the so-called Rayburn bill was introduced in the 73d Con- 
gress. The hearings on this bill disclosed a considerable change in the 
attitude of many truck operators who had previously opposed Federal 
regulation. The competition which by now prevailed in the interstate 
transportation of property by motor vehicle and the practices that had 
accompanied it had impressed many of these operators with the belief 
that the only solution lay in Federal regulation of some kind. The 
bill supported by the Interstate Commerce Commission and the Fed- 
eral Coordinator of Transportation was also supported by President 
Roosevelt in his annual message to the 74th Congress and the bill he 
eventually sent to Congress became the Motor Carrier Act of 1935. 


DEVELOPMENT OF LEGISLATION REGULATING WATER TRANSPORTATION 


The act to regulate commerce passed in 1887 covered transportation 
partly by railroad and partly by water, when both were used, under a 
common control, management, or arrangement, for a continuous car- 
riage or shipment. The Hepburn Act extended the Interstate Com- 
merce Commission’s jurisdiction over the water carriers empowering 
the Commission to require the establishment of through routes and 
joint rates by rail and water carriers. 

The completion of the Panama Canal stimulated intercoastal water 
transportation and occasioned reconsideration of the problems of water 
transportation in general. The Panama Canal Act of 1912 provided 
for comprehensive Interstate Commerce Commission regulation of 
those water carriers which were permitted under that act to still 
remain in the ownership or control of noncompeting railroads. Car- 
riers engaged in transportation wholly by water and not owned or 
controlled by a railroad remained free of regulation. From 1914 to 
1916, congressional committees further investigated the problems of 
water transportation. 

The congressional investigations disclosed that rate wars in the 
industry were frequent, resulting in special “agreements” and “under- 
standings” among the larger carriers as to rates, schedules or sailings, 
and ports served, and in the use of “fighting ships,” deferred rebates 
and other practices designed to discourage competition. The Ship- 
ping Act of 1916 was passed to outlaw these unfair competitive prac- 
tices, yet protect the public against monopolistic practices. 

The Shipping Act created the United States Shipping Board and 
gave it jurisdiction to regulate common carriers by water engaged in 
interstate or foreign commerce on the high seas or the Great Lakes. 
Commerce on the inland waterways was not brought under regulation 
nor were rates in the foreign trades subjected to the direct control of 
the Board, but the Board was required to approve all carrier agree- 
ments relating to rates, services, or traffic arrangements. Carriers 
engaged in domestic transportation had to publish and file their maxi- 
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mum rates. These rates were required to be just and reasonable and 
if necessary, the Board was authorized to prescribe maximum rates. 

During the period of World War I and immediately thereafter} the 
Shipping Board performed an important function in fixing maximum 
rates in the domestic trades. But soon, the problem of regulation 
became one of keeping rates'from falling to disastrously low levels. 
The fleet of war-built ships contributed to the chronically unsettled 
condition of the intercoastal and coastal trades. The Shipping Act, 
however, had not provided for the setting of minimum rates (/nter- 
“ioe Rate Investigation. 1 U.S. S. B. 108 (1926), 1 U. S. S. B. 120 

1927)). 

Fic Rvoniepertediie Act of 1920 gave the Interstate Commerce Com- 
mission authority to prescribe minimum, as well as, maximum rates for 
water carriers controlled by competing railroads. But the act did not 
apply to any other water carriers and did not even authorize the fix- 
— minimum joint rail-water rates. Efforts were made to secure 
stable and nondiscriminatory rates through conference agreements, 
but these were unsuccessful (/ntercoastal Investigation, 1935, 1. U.S. 
S. B. 400 (1935)). Rate wars again took place. On the eve of the 
passage of the Intercoastal oe Act of 1933 the large intercoastal 
water carriers were in almost complete financial chaos. 

The 1933 act applied only to intercoastal water transportation. It 
required both contract and common carriers to file and observe their 
actual rates. The Shipping Board Bureau (In 1933, the Shipping 
Board became a Bureau in the Department of Commerce by Execu- 
tive Order No. 6166) was given the power to suspend proposed 
changes in rates and to investigate, on its own initiative or on com- 
plaint, the lawfulness of any proposed new rate. However, the Bureau 
was expressly deprived of the authority “affirmatively to fix specific 
rates.” This restriction was not removed until the passage of the 
Merchant Marine Act of 1936 which created the United States Mari- 
time Commission to which all the functions, powers and duties of 
the United States Shipping Board were transferred. 

Amendments to the Intercoastal Shipping Act in 1938 extended its 
coverage to common carriers operating coastwise and on the Great 
Lakes. Common and contract carriers engaged in transportation on 
the inland waterways remained outside the regulatory scheme. The 
Maritime Commission was authorized to prescribe just and reasonable 
minimum, as well as maximum rates. This minimum rate authority, 
however, was not made applicable to common carriers operating on 
the Great Lakes. 

Increasing competition from rival transportation agencies impelled 
the railroads during the depression of the 1930’s to demand compre- 
hensive regulation of motor and water carriers. In his second legis- 
lative report, the Federal Coordinator of Transportation, urged com- 
prehensive Federal regulation of domestic water carriers. (Regula- 
tion of Transportation Agencies, §. Doc. No. 152, 73d Cong., 2d sess. 
1934) ). The coordinator renewed his recommendation in his third 
legislative report. (Report on Transportation Legislation, H. Doc. No. 
89, 74th Cong., 1st sess. (1935). Bills were introduced in the 74th 
Cong., but reached only the stage of a favorable report by the Senate 
Committee on Interstate and Foreign Commerce. S. Rept. No. 925, 
June 21, 1935.) 
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It was not until the passage of the Transportation Act of 1940 that 
common and contract carriers by water in interstate commerce, wheth- 
er engaged in intercoastal, coastwise, inland waterways, or Great 
Lakes operations were subjected to comprehensive regulation. These 
regulatory provisions became part ITI of the Interstate Commerce Act. 


SUMMARIES OF THE REGULATORY ACTIVITIES OF THE INTERSTATE 
COMMERCE COMMISSION AND FEDERAL MARITIME BOARD 


Interstate Commerce Commission 


The Interstate Commerce Commission, under the Interstate Com- 
merce Act, is empowered to regulate in the public interest, carriers 
engaged in interstate or foreign commerce, including railroads, ex- 
press companies, pipelines (except gas and water), sleeping-car com- 
panies, motor carriers * * * brokers of motor-carrier service, domes- 
tic water carriers * * * freight forwarders, private-car lines, and 
those furnishing protective service against heat or cold. * * *. 

Among other duties, the Commission is charged with determinin 
whether just, reasonable, and nondiscriminatory rates are matitatiod 
by carriers and forwarders under its jurisdiction. When necessary 
the Commission is authorized after hearing to prescribe minimum or 
maximum, or the precise fares and charges for common carriers under 
its jurisdiction. In the case of contract water and motor carriers 
subject to its jurisdiction, the Commission may establish minimum, 
but not maximum, charges. The Commission is authorized to require 
rail and water carriers to establish through routes and joint rates; 
determine just divisions of such rates; and require carriers and for- 
warders to publish and file rates, rules, and regulations with the Com- 
mission. Further, the Commission may suspend new rates filed by 
the carriers and enter upon a hearing concerning the lawfulness of any 
new rate, fare, or charge filed with it. The Commission is empowered 
to determine fair and reasonable rates for the transportation of United 
States mail by railroad. 

In addition to its broad powers in the rate field, the Commission 
also has broad powers over service rendered by the carriers. The 

urpose of these powers is to protect the transport user from discrim- 
inations with respect to the furnishing of transport equipment which 
he needs and to insure that an adequate amount of transportation 
service is available. 

The Commission, with some exceptions, controls entry into, and 
exits from, the business of all common carrier transportation by means 
of its authority to grant certificates. In the case of motor contract 
carriers the Commission has similar authority through its power to . 
grant permits. 

The Commission is authorized to pass upon all consolidations, uni- 
fications, or mergers of railroads, express companies, motor and water 
carriers, and its approval is necessary to any acquisition of control 
by carriers of other carriers. The duty of ascertaining the value of 
pases owned or used by common carriers by rail or pipeline is 
odged with the Commission. 


e approval of the Commission is necessary for the issuance of 
securities or assumption of obligations by railroads. Similar con- 
trols apply to motor carriers, with issues of a certain value being 
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excepted. Under the meena ee laws, the Commission may 
approve plans of reorganization, ratify selection of trustees, and fix 
allowances and fees in connection therewith. 

Upon approval by the Commission, acts performed under agree- 
ments between carriers concerning operations of rate bureaus and 
conferences are immune from the application of the antitrust laws. 
The Commission has no economic control over private motor or private 
water carriers, intrastate carriers, and a larger number of interstate 
carriers exempt by law such as motor carriers of agricultural products 
exclusively and water carriers of bulk commodities. 


Federal Maritime Board 

The Federal Maritime Board’s authority over water carriers in for- 
eign commerce relates to all carriers serving United States ports, 
whether United States carriers or foreign-flag carriers. The Board’s 
jurisdiction over these water carriers is limited in the usual regula- 
tory sense to enforcing prohibitions against “fighting ships,” deferred 
rebates, unjust discriminations, undue preferences, and other unfair 
practices. The Board’s authority does not include jurisdiction over 
the reasonableness of the level of rates. Most of the water carriers 
engaged in foreign commerce serving United States ports are members 
of shipping associations or conferences. The Board requires carriers 
that are members of the conferences to file their rates. 

The Board exerts some indirect power over rates in foreign com- 
merce by disapproval or suspension of a conference agreement which 
the Board finds is to the detriment of the commerce of the United 
States, is discriminatory in the manner defined by the statute, or is 
violative of any other applicable provisions of the awe 


MAJOR OBJECTIVES OF FEDERAL TRANSPORTATION POLICY 


The transportation industry, while important in itself, is primarily 
a service industry and its significance is based upon its use by every 
group composing the national economy. An adequate transportation 
system is necessary for the further development of our present highly 
industrialized economy and our resources. The basic objective of 
Federal transportation policy must be the establishment and mainte- 
nance of a transportation system adequate to meet the growing needs 
of commerce, industry and agriculture as well as those of the general 
public for economical and efficient transportation service as well as 
the national defense. 

As has been explained in this discussion, regulation in the user 
interest was applied at first only to railroads but in the course of time 
the same concept of regulation was applied in greater or lesser degree 
to the other forms of transportation. The concept of protecting the 
user through regulation has become a firm Federal policy and is ap- 
plied to all portions of the transportation industry in varying degrees. 

With the development of motor transportation and aviation, and 
the revival of inland waterway transportation, a new Federal trans- 
portation objective materialized—the preservation. for the transport 
user of efficient and economical services through the maintenance of 
competition among the various forms of transportation. 

While there have been minor departures from this principle, it is 
fair to state that the Federal Government has in general tried to en- 
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courage competition between railroads, motor carriers, domestic water 
carriers, and airlines on the assumption that competition would result 
in more adequate, economical, and efficient service for the various users 
of transportation. In part, this policy of fostering competition has 
been carried out even where the various types of transportation are 
subject to a common regulatory authority as in the case of the Inter- 
state Commerce Commission; in part, the policy has been carried out 
through pee regulatory and promotional agencies dealing with 
particular forms of transportation, as in the case of the Federal Mari- 
time Board and the Civil Aeronautics Board. 

This policy of competition has been pursued even further by leaving 
certain portions of the transportation industry unregulated. The un- 
regulated services compete with the regulated carriers. The basic 
objective, however, is the same: to insure an adequate supply of trans- 
portation for the Nation’s commerce, industry and agriculture. 

As various new types of transportation developed and as old types 
became restored, as was the case of the waterways, it became clear that 
the exercise of regulation might in itself impair the growth and 
efficiency of different ape of transportation and the full and effective 
competition between them which were deemed essential in the public 
interest. Accordingly, an additional Federal transportation policy 
was developed in connection with the regulated portions of the in- 
dustry. This policy, clearly stated in the Transportation Act of 1940, 
was that regulation should be designed to permit the optimum use of 
transportation resources; and that this could best be done through 
preserving the inherent advantages of each type of transportation. 

While Federal transportation policy was moving in these directions 
other developments occurred which represented a considerable shift 
in emphasis and a possible modification of the basic policy. 

Specifically, what happened was a transfer of attention from the 
nosis of the user of transportation service to the needs of the trans- 
portation industry itself. The new approach still had as its basic 
objective the ultimate preservation for the transportation user of the 
best and cheapest transportation service, but this objective was some- 
times subordinated to the more immediate needs of the carriers. Be- 
ginning with the Transportation Act of 1920, the Federal Government 
became increasingly concerned with the financial health of various 
segments of the transportation industry. This concern was first 
apparent in the case of the railroads, but a similar tendency later 
appeared in connection with motor carriers, airlines, and both do- 
mestic and foreign water carriers. 

While previous policy had emphasized the desirability of com- 
petition between and among carriers as an additional protection for 
the transportation user, the new approach was to place restrictions 
upon competition through control over entry into business and through 
the exercise of minimum rate authority. 

The Federal Government has, therefore, found itself fostering 
and promoting competition on the one hand and restricting it on the 
other. Likewise, it has been conducting simultaneously regulatory ac- 
tivities designed to protect the transportation user and other activities 

rimarily in the interests of the established transportation industry. 
hese various activities have not necessarily been in conflict since the 
all are related to the ultimate objective of providing the public wit 
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economical and efficient transportation service, but in their applica- 
tion in concrete cases elements of conflict have arisen. 

Mr. Harris. Dr. Frederick, we will have to interrupt you for a mo- 
ment. The bell has just notified us of a call of the House. We will 
have to respond. , 

The committee will recess at this time for about 30 minutes and 
then come back. Permission has been granted to continue the hear- 
ing. We will come back and hear the remaining portion of your 
statement, and will ask such questions as the members may have at that 
time. 

Dr. Freperick. Yes, sir, Mr. Chariman, that will be fine. 

( Brief recess. ) 

Mr. Harris. The committee will come to order. 

Dr. Frederick, would you resume the witness chair ? 

Dr. Frepertck. Thank you, Mr. Chairman. 

Mr. Harris. We are sorry for the interruption, but those things 
cannot be helped. : 

Dr. Freperick. It is quite all right. I thoroughly understand, sir. 

I want to now address myself to the changes proposed to regulatory 
policy. H. R. 6141 and H. R. 6142 were introduced to implement the 
recommendations of the Presidential Advisory Committee on Trans- 
port Organization and Policy, for changes in our national regulatory 
policy. Very radical changes and departures are proposed from the 
policy developed over the years. 

I am concerned here with the proposed changes having economic 
implications; i. e., the new doctrine of competition to provide for and 
develop our national transportation industry; new proposals for 
changing the methods of setting transportation prices or ratemaking 
and the effect upon our national transportation system of reverting to 
competition within wide limits as a price or rate regulator. 

The new doctrine of “dynamic competition”: Both proposed bills 
rewrite the national transportation policy found inspection 500 of 
the Transportation Act of 1920, concerning water transportation, and 
the preamble to the Transportation Act of 1940, concerning all forms 
of transportation but air, to eliminate the present requirement of 
“fair re impartial regulation of all modes of transportation” and in 
its place to introduce a completely new and undefined doctrine char- 
acterized as “the free system of dynamic competition.” 

Economists are accustomed to use a certain terminology in their 
analysis of economic phenomena. This terminology contains a few 
words not in every literate person’s vocabulary, but they very often 
have a fairly precise and sometimes peculiar Gefnition a the econ- 
omists. Among these words is “competition.” 

Competition in economic parlance differs from everyday usage 
where it is usually quite a personal thing that is referred to. For 
example, one football team competes with another; one brand of 
cigarettes attempts to gain the customers of another. Competition 
to the economist simply means that no economic unit, firm, or indi- 
vidual, has the power to control price. The power to control price 
is a distinguishing character of monopoly. 

Another economic expression mney heard refers to a static 
economy or stationary economy. e word “static” has been bor- 
rowed by economists from the science of mechanics where it refers 
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to the study of bodies in equilibrium. This means an economy in which 
there are: (1) No changes in tastes or preferences of individuals for 
various commodities and services. (2) Productive resources, tradi- 
tionally referred to as land, labor, and capital, remain the same. That 
is with respect to land that no soil will be washed away, no new areas 
settled, no new ore or other deposits will be discovered, nor will exist- 
ing deposits be depleted. With respect to labor that the laboring 
population will not change in size, age, or sex distribution, skill, or 
education. With respect to capital that equipment will neither de- 
crease nor increase. (3) That no new inventions will be developed 
nor will changes be made in the existing organization of production 
by such developments as scientific management. 

It might be noted that a competitive economy such as has made 
this country great has never been, and probably could not be static 
or stationary. 

A further concept borrowed from mechanics is that of dynamics. 
This term refers to the laws of movements of bodies or, more precisely, 
physical phenomena involving acceleration. Dynamic economics is 
the study of the processes by which a set of economic quantities, i. e., 
prices and quantities, eventually tend to reach equilibrium within a 
static or stationary economy. 

In economics, therefore, it is a fallacy to couple the terms “dynamic” 
and “competition.” “Dynamic competition” in the sense in which 
it is used in the proposed legislation defies definition in economic ter- 
minology since equilibrium in a static economic is not competitive. 
“Dyname competition” is simply a popular term used to denote change 
as contrasted to no change. 

The Presidential Advisory Committee has gone completely astray 
in their use of the term “the free system of dynamic competition.” 
The trouble is that the word “dynamic” does not always have a very 
clear or specific meaning even among economists. At the meeting 
of the American Economic Association in New York in 1954 a very 
sharp interchange developed between some of the leading economists 
of the country over this term as applied to competition. 

One of these said, “dynamic” is merely an adjective which dis- 
tinguishes one’s own theories from everyone else’s.” (See American 
Economic Review, May 1955, pp. 450-490.) Another pointed out that 
“a great deal of the substance of what is now called dynamic analysis 
is merely an tated exploration of the way in which equilibrium is 
approached. comparative statics, stationary, analysis concen- 
trates on previous, and the new, equilibrium positions and ignores the 
process of change from one to the other. A dynamic analysis shows 
the time sequence and pattern of movement between the two equi- 
librium positions. Certainly free enterprise as we know it in this 
country and dynamic competition are not the same thing. 

Unless it is possible to define the meaning of the proposed change 
in national transportation policy introducing the new doctrine of 
competition very precisely, it would be a great mistake to make it a 
part of our regulatory law. 

This is the first time in my recollection that an attempt has been 
made to take an uncertain and disputed term in the language of eco- 
nomics and give it the rigidity of enactment into a statute, uncer- 
tainties and all. We must, for one thing, recognize that “dynamic” 
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can have several meanings and that, as is the case with other branches 
of economic theory, the ainenis analysis of competition and markets 
is still in the stage of foundation laying. Fair and impartial regu- 
lation, now the cornerstone of our national transportation policy, 
means exactly what it says and is backed by 70 years of regulatory 
commission decisions and court interpretation. _ 

Why discard this theory for one that is entirely untried and upon 
which no one has yet agreed even as to a definition ? 

If one uses the word “dynamic” in the popular sense of forceful- 
ness, of effective action, and of keeping pace with the times, an exami- 
nation of the historical development of regulatory policy in this coun- 
try shows that insofar as it has been possible to be forceful, effective, 
and timely in accordance with the laws of the country, and our system 
of free enterprise, the Congress and the regulatory bodies have done 
so. We do not and never will have a static economy in our country. 
We do not now have static regulation of our transportation industry 
and under our present national transportation policy, if effectively 
administered, we never will. : 

Adroitly the report of the Presidential Advisory Committee as well 
as the legislation to implement it has been drawn so that it seems to 
deal with carriers of every mode subject to any part of the Interstate 
Commerce Act. But the spirit, both of the report and the proposed 
legislation and in some places the stress of the language and 
recommendations made indicate that betterment of the situation of 
the railroads is the primary concern. The view taken by the commit- 
tee and proposed for adoption by the Congress is decidedly for the 
short run in our economy, not the long run view of the welfare of 
the entire transportation interest of the country as related to the 
national economy. 

The Presidential Advisory Committee manifestly considered the 
rail system the essential and sufficient transportation backbone of 
the country, and that when “strengthened” by enactment of the com- 
mittee’s proposals into law, the rails would be able to meet and con- 
tinue to meet adequately the Nation’s needs for defense, commerce, 
and the postal service, in times both of peace and war, except, perhaps 
in isolated areas and as to local, short distance traffic. is view is 
too narrow and shortsighted and is contrary to the experiences of our 
own and recent times. 

Changing the methods of ratemaking: The proposed legislation 
would make fundamental changes in the present comprehensive rate 
regulation by the Commission. The cornerstone of the proposed 
change is the proposal that the Interstate Commerce Commission 
might no longer interfere with common carrier rates so long as these 
rates fell somewhere within a very broadly defined “zone of reason- 
ableness.” The result would be that no rate could any longer be sus- 
pended as being too low if it returned the “ascertainable trea cost” 
of the service involved. 

The actual proposal is that the carriers will take action to maxi- 
mize their profits by selective rate cutting, down to the point where 
the competitive rates they fix are equal to or slightly exceed the di- 
rectly ascertainable costs of the services. There is no reason to suppose 
that the processes of selective rate cutting can be kept wholly selec- 
tive. There is, on the other hand, because of the multiplicity of com- 
petitors, and the increase in intensity of competition, the likelihood 
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that the process will extend until at least the major portion of the com- 
modities carried will be at rates close to the directly ascertainable cost 
of the service. 

Therefore, profits can be maximized only by a considerable increase 
in the volume of the traffic carried. The theory of the Presidential 
Advisory Committee and the proposed legislation therefore presup- 
poses there is sufficient additional available traftic to more than offset 
the reduction in rates, 

This could be made true in 1 of 2 ways: (1) The extermination of 
competitors of the same or different classes of transportation modes; 
(2) by increase in the volume of competitive traffic, so that there is 
enough to meet the demands of all competitors for traffic. 

In either case allowance must be made for the fact that the traffic 
is not marginal, but that considerable sums of added capital will be 
required to make the plant capable of carrying the recovered or ac- 
quired traffic. The existence of recurring congestions and car shortages 
which bring carrier operations to the diminishing returns stage, has 
been ignored. Congress at the present moment is considering legisla- 
tion to require the railroads to procure additional equipment. 

A third course could be followed but for the legislation which for- 


bids monopolies and ling. Combination or coordination, “the 
pools,” was the inevitable end to which the rail carriers were driven 
to minimize bandrupticies in the competitive race which preceded the 
enactment of the Act To Regulate Commerce and the Sherman Anti- 
trust Act. Present-day legislation precludes this course. 

The proposed legislation leaves us completely in doubt as to whether 
“the directly ascertainable cost of the service” of a mode of transpor- 


tation is to be ascertained by a consideration of the visable costs of a 
particular carrier which desires to cut its rates, or is intended to repre- 
sent the costs of all carriers of the given mode of transportation. 
“Directly ascertainable costs” is not a phrase which is defined in any 
of the bills introduced for the purpose of implementing the Presi- 
dential Advisory Committee report. Its meaning isdoubtful. In one 
sense, all costs are stecutinalile, although not capable of direct allo- 
cation. 

If the expression means average variable costs, it is enough to say 
that while this is ascertainable in some instances and as to some serv- 
ices, no business could survive for long on any such pricing basis, 
generally applied. The prospects of litigation over this feature are 
marked, particularly as the bills introduced do not refer to any specific 
definition of cost as a measure of pricing. 

Due to the prevalence of joint and common costs, carriers which 
handle a number of commodities or which render a variety of services 
cannot in most instances determine and assign the cost of handling a 
particular commodity or rendering a particular service. The only 
costs which can be assigned are the “special” or “out-of-pocket” costs 
incident to the handling of a particular shipment. These are the costs 
which would not be incurred if a given shipment were not handled. 

A very significant part of total carrier costs cannot be traced, logi- 
cally or practically, to particular services which are being rendered. 
For any period, part of these costs will go on even though there may 
be no traffic or traffic is very much reduced. This means that a close 
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cost-price relationship in the competitive sense of logically traceable 
and allocable costs cannot be established in the railroad industry. 

The result of the adoption of the proposed legislation will be that 
carriers, particularly the railroads, will find themselves with a high 
ceiling and a low floor between which they could juggle rates up and 
down whenever they wanted to so as to do two things; undercut com- 
petition to eliminate it, and charge all the traffic could bear where 
competition was absent. The result to certain segments of our economy 
might well be disastrous. 

anger of reliance upon competition as the regulator of transpor- 
tation prices: The proposal] that competition within wide limits again 
be looked to as a regulator of prices, rates, in the transportation 
industry as it was prior to 1887, is unrealistic. Experience has shown 
time and again that this is not possible. A basic fallacy of the 
proposed legislation is that it confuses free enterprise with competi- 
tive ratemaking. This is particularly true of the railroads where 
their physical characteristics impose upon them a large mass of con- 
stant expenses and gives such carriers a motive to vary charges, prices, 
according to demand. 

Before the railroads can have an operating plant, they must irre- 
trievably invest a much greater amount of fixed capital in terms of 
relation to traffic to be carried in permanently located facilities than 
the other, competing, carriers need invest. The motor carriers, water 
lines, and notably freight forwarders, have no such great fixed burden. 

On the other hand, the current direct operating costs of these other 
carriers bulk larger per unit of service performed, in general, than 
in the case of the railroads. The average operating ratio of the rails 


of the country, approximately 79 percent, is lower than for the motor 
lines, about 96 percent. These figures are countrywide averages, in 
round terms, as to the motor carriers many lines approach or exceed 
100 percent at intervals, and when some of them exceed 100 percent 
for longer serres than their creditors will stand for they go out of 


business. slight variation in traffic or operating costs may have a 
much more marked effect on the net revenue of the motor carriers than 
a similar variation would have upon the rail carriers, because of the 
greater cushioning effect of the lower operating ratios of the latter. 

To illustrate: If a shipper has exact parity rate, taking into account 
his own transportation cost advantages and disadvantages as well as 
the rates of the carriers, between rails operating on a 79 percent 
operating ratio, and motor lines on a 96 percent ratio, so that he has 
complete freedom of choice as to the route he employs, the amount 
left out of the dollar he pays the carrier is 21 cents if the rail system 
is employed, and 4 cents if motor carriers are patronized, available 
for fixed costs and for return to the enterpriser. 

Consequently, a reduction of, illustratively, 6 percent of the total 
volume of revenue, a reduction in rates made to meet competition, will 
have a much less significant effect in the case of the rails than the same 
reduction in the revenues of the motors; in fact the rails would still 
have 15 cents out of the customer’s dollar for fixed costs and to apply 
toward return to the investor, while the motors in the simple case in- 
stanced would be thrown into the deficit class. With the weaker com- 

titors thus eliminated, the survivor would be free to seek recoupment 

or the temporary reduction in operating net; which could be accom- 
plished simply and speedily. 
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But this is not all. The operating rights of the motor carriers are 
much more severely limited than the rails. Frequently, they are spe- 
cialists in the transportation of a single commodity or group of articles 
and usually are limited as to the area served, or are restricted as to 
directions of movement permitted, or commodities that may be carried. 
This is in conformity with the directions of Congress. All of them are 
dependent upon the balancing of their tonnage in opposite directions. 

The process of selective rate cutting, applied to the group of com- 
modities or single commodity of one of these motor carriers, might 
deprive it of so much of its total tonnage and revenue as to critically 
injure or even destroy it while the large rate-cutting competitor would 
not have its total tonnage or revenue increased in a significant portion 
of its greater volume. The selective rate-cutting process possible under 
the proposed legislation insists upon the legal right to meet competi- 
tion, not on terms of equality, but by going sufficiently below the rates 
of the low-cost carrier as to deprive the latter of the traffic even to the 
point of destroying him as a competitor if it can do so within the 
maximum-minimum rate levels it proposes. 

Such competition is destructive of competition, for it results in re- 
duced competition, and thereby tends in the direction of monopoly. 
But in the long run, economic history tells us that this will not end in 
permanent gain, for sooner or later the forces of competition under 
our free enterprise system will assert themselves when new entre- 
preneurs full of hope and optimism come into the field. The rail- 
roads will then be right back where they were, competitively, but 
with different competitors to meet. 

The report of the Presidential Advisory Committee promises huge 
savings to shippers in the way of reduced freight rates resulting from 
the process of selective rate cutting by the railroads. It made no 
showing, however, that adoption of its recommendations would de- 
velop new traffic or otherwise increase the total existing amount of 
tonnage. 

The question is pertinently raised as to who will receive these ben- 
efits. Will the rails pass them on, or absorb them? Obviously, not 
all shippers, or instead of general rate increase cases before the Com- 
mission, we would have general rate reductions effectuated by the 
united action of the rail carriers. 

Certainly the selective rate-cutting process would be applied to the 
end of taking away from competitors the vulnerable traffic of shippers 
whose traffic was so worthwhile to the rails as to make it good business 
to reduce their rates for such shippers, while leaving the normal rates 
of other shippers, even on the same commodities, who are not in a 
superior bargaining position, greatly increased over prewar levels. 
Looked at in this light, the promise of the committee assumes the 
aspect of an attempt to influence the big shippers to secure their 
powerful support for legislation which will enable them to obtain 
for themselves rate favors which their competitors and the public 
generally cannot demand they too shall have. 

This type of competition is distinctly a short-run operation. It 
is the sort of thing that is forbidden by the existing act. It was the 
sort of competition which existed between the railroads themselves, 
that called into being the Interstate Commerce Act. The basic intent 
of the present law is to stamp out by the roots any possibility of such 
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destructive competitive practices which are by their very definition 
discrimination. Should the proposed legislation be enacted, the result 
would be unjust discrimination with no justification but that the 
favored shippers are big and powerful and can command lower rates 
because of the very weight of their tonnage, unless restrained by law. 

The essence of the American system of rate regulation until now 
is that there shall be equality of treatment. It aims to secure equal 
treatment for the strong and weak shipper, for the Dust Bow] farmer 
with a single carload of wheat and for the mechanized farm factory. 

This proposed legislation encourages competition for the business 
and immunizes rate discrimination from punishment. The theory 
underlying all regulation by legislative authority is that the regula- 
tory agency created by the legislature stands in place of the bar- 
gainer—one has no need to haggle or bargain for reasonable rates; 
the law fixes them. The proposed legislation would put the carrier 
in the place of the agent of the legislature and enable the carrier 
to be the judge of the legality of his own acts, within broader limits 
than permitted by existing law. 

Selective rate cutting, when used as a means of discouraging other 
forms of competing agencies to the point of destruction cannot be 
confined within the narrow limits of the particular movement or 
commodity involved: (1) like commodities or movements will insist, 
properly, upon similar treatment; and (2) the impact of the reduc- 
tion will be spread to other areas and other commodities, since motor 
carriers, operating on a tight operating ratio, ordinarily cannot exist 
upon noncompetitive traffic alone, but derive needed sustenance from 
both competitive and noncompetitive traffic. They cannot survive on 
noncompetitive traffic alone, nor in areas wherein they have no rail 
competition. 

Often the direction of the loading is of great moment in determining 
whether operating expenses are met. When traffic is balanced, an 
attack upon one segment of the movement may make it impossible to. 
continue to serve the remaining segment, except by increasing the 
rates upon the remaining traffic to points which cannot be borne by 
the traffic, and are clearly unreasonable. 

In closing, let me quote some remarks by Mr. David L. Mackie, 
chairman of the Eastern Railroads Presidents’ Conference, The Eco- 
nomics of Public Opinion in Railway Progress, April 1956, page 15,. 
in which I believe we can all concur: 

There are many who may feel they have little if any interest in so abstruse: 
and complex a subject as the one which concerns me—namely, modernization of 
transportation regulation. But every American should have a vital and per-. 
sonal interest in resolving this and all other important national issues on a 
firm foundation of fact. If perversion of fact should conceivably win the day 
in determining our transportation policies, such success would inevitably tempt 
others to employ the same techniques in influencing other issues. 

When economic facts are perverted, business is undermined. The principal 
claim that private business—as opposed to socialism—has for popular support 
its superior economic performance. Whenever the public is given accurate 
econolnic information, the cause of private business is strengthened. Whoever 
gives the public misinformation on economic questions or seduces the public into 
irrational thinking about such questions is actually undermining the solid founda- 
tion of the structure of private enterprise. And American business leadership 
only poisons its own well when it permits its spokesmen to indulge in such a 
wractice. 

Honesty is, so the axiom tells us, the best policy. But like most guideposts 
of human behavior, this maxim is not self-activating. It must rely on responsi- 
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ble leaders of public opinion to be active proponents of intellectual honesty and 
opponents of dishonesty. 

Adherence to truth in informing the public on an issue is far more important 
than the issue itself, 

I thank you, Mr. Chairman. 

Mr. Harris. Thank you very much, Dr. Frederick, for this very 
well prepared statement. It is obvious to those of us who have listened 
to it as you have presented it, that you have put in a great deal of 
thought and study, and careful planning, in preparing this outstand- 
ing presentation. 

Mr. Hale, do you have a question ? 

Mr. Hate. It occurs to me, Dr. Frederick, that instead of amending 
the transportation policy to provide for a “free enterprise system of 
dynamic competition,” it would make more sense to provide for a 
dynamic system of free competition. What do you say to that? 

Dr. Frepertck. Mr. Hale, I would prefer to leave the word “dy- 
namic” out of it entirely. 

Mr. Hate. I must say I think you are right about that. “Dynamic” 
is a word like “liberal” which can be used in all kinds of ways and is 
more likely to confuse than to enlighten. 

I believe that is all I have. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotuiver. Dr. Frederick, I join in the compliment that the 
chairman has given to you, because this is a very excellent statement. 
Is it fair to paraphrase it by saying that the proposals in the Presi- 
dent’s Committee on Transportation would represent a violent and 
drastic change from the policies presently in effect in the transporta- 
tion field ? 

Dr. Freperick. Yes, sir; they would represent such a violent de- 
parture. 

Mr. Dottiver. Is it not true from the standpoint of legislation, not 
only in this field but in many other fields having to do with our eco- 
nomic life, we should avoid violent changes? But where changes are 
indicated, undertake to do so by a system which is somewhat more 
gradual. Would you agree with that approach ? 

Dr. Freperick. Yes, sir. That is my feeling exactly. 

Mr. Dotuiver. You being a scholar in the field of transportation, 
I want to direct this question to you: Is there any generally accepted 
theory for basing transportation rates? That is, is it generally 
accepted that the theory of what the traffic will bear will be the basis 
of rates? Is there a theory that it will be based upon cost of transpor- 
tation plus a reasonable profit? Is there a generally accepted theory 
as to what transportation rates should be based upon ? 

Dr. Freperick. I would say in reply to that, briefly that if you try 
to describe a theory upon which we should base transportation rates, 
you should say that out-of-pocket costs plus some contribution to the 
constant and fixed cost should be the bottom level. Above that you 
have the value of the service. That is what the person is willing to 
may. The traffic will move at this particular rate. In between, Mr. 

dolliver, is the actual rate. But where it is, whether it is up toward 
the top or whether it is down toward the bottom, depends on so 
many variable hat it is almost impossible to say where it should come 
exactly. But we can see a ceiling and we can see a floor. 
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Mr. Dotuiver. Would you be willing to enumerate some or all of 
the variables to which you refer ? 

Dr. Freperick. One thing is the amount of traffic to be moved, 
the value of the service to be performed, the value of the commodity. 
Take, for example, a commodity which is much more valuable than 
some other. It can stand a higher rate, more toward your ceiling. 
You would also take into consideration, let. us say, any special services 
that the carrier might have to perform. They would tend to push it 
up from the floor. You might take into consideration the question of 
fragility, whether it is subject to loss or damage. That would be 
likely to push it up. Then there would be certain other things that 
might tend to push it down, which would be certain competitive 
elements that would come into the picture. 

Mr. Dotitver. As an illustration of the difference in the value of 
commodity to be moved, you might take the subject of iron ore as 
opposed to finished steel. 

Dr. Frepertck. That is right. 

Mr. Dotutver. Which one gets the higher rate? 

Dr. Frepertck. The finished steel would get the higher rate, theo- 
retically, at least. 

Mr. Dotutver. Is there in your mind a justification for charging 
more for finished steel than for iron ore? 

Dr. Frepertck. I think there is a great justification for charging 
more for goods than have been manufactured. There is a certain 
value created by the manufacture. They are then in the position 
where they can be used by Tom, Dick, and Harry, or anyone who 
may want that particular commodity, whereas the iron ore is a 
raw material moving to a plant to be converted into an industrial 
or user product. Therefore, the industrial or user product. would 
stand the higher rate and legitimately should be charged the higher 
rate. 

Mr. Dottiver. Part of that philosophy that you mentioned is what 
the traffic will bear; is that right ? 

Dr. Freperick. Yes, sir. 

Mr. Dotiiver. A carload of television sets would be able to stand 
a much higher rate, let us say, than a carload of lumber out of which 
the cases are made? 

Rr. Frepertcx. That is correct. 

Mr. Dotiiver. You think that is a proper basis for the fixing of 
rates ? 

Dr. Frepertck. I do. 

Mr. Dotuiver. That is along with the other variables that you have 
mentioned. 

Dr. Freperick. That is right. 

Mr. Dotiiver. Actually, when a rate is fixed on a certain commod- 
ity by the rate-fixing body, probably the Interstate Commerce Com- 
mission, are those elements taken into consideration or they are tacitly 
admitted ? 

Dr. Frepericx. I think they are taken into consideration in many 
eases. Other times, they might be tacitly admitted. I would think 
both might apply. But, generally, I would think they are both 
taken into consideration. 

Mr. Dotttver. I very much appreciate what you have done here in 
the way of giving us the history of transportation regulation. That 
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is an absorbing subject of economic history in the country. You 
have given us an excellen display of your knowledge in that field. 

Is it not true, sir, that in the theory of economics one of the things 
that the transportation facilities of this or any other country gives 
is a place value to the product ? 

Dr. Frepericx. That is correct. The economists refer to it as 
place utility. 

Mr. Dottiver. Would you develop that a little bit for us? 

Dr. Frepericx. It comes about in this way. Let us take the ex- 
ample of the iron ore you referred to. In the Mesabi Range or some 
other iron-ore deposit, it is of little value. If we move it down where 
it comes into juxtaposition with coal and coke, and into an area where 
it can be utilized for manufactured goods, which will not be too far 
from the ultimate point of consumption, the markets, you have created 
a utility for that iron ore, which it would never have if it had been 
left back on the Mesabi Range. Transportation has achieved that 
utility. 

To take another example, take some of our food products. Take 
oranges, for example, which are moved in concentrated form or in some 
form, from the point of production in California or Florida into the 
market. That place utility, or that value, has been added to that 
particular commodity by transportation. 

Mr. Dotuiver. I get the general impression from your statement, 
Dr. Frederick, and I want you to either confirm or deny this, that 
you do not favor any of the proposals that are made by the President’s 
Committee on Transportation Policy. 

Dr. Frepertck. Well, no, I would not go so far as to say that. 

Mr. Dotiiver. Will you delineate those which you do favor? 

Dr. Frepertck. Well, I would not be opposed to a modification or 
perhaps repeal of section 4. That is the long- and short-haul clause. 

Mr. Dotitver. I am particularly interested in that. 

Dr. Freperick. It, 1 feel, is somewhat outmoded because of the 
very fact that we do have other facilities of transportation, of com- 
petitive transportation, now available to shippers. Also, I feel that 
the shipper has protection under section 3. 

Mr. Hontriaa. What was that? 

Dr. Frevertcx. I feel that the shipper has protection under section 
3 of the act, which gives the Commission the power to outlaw or to 
deny discriminatory rates. 

I would also favor the repeal of section 22, which gives the Govern- 
ment special rates over the ordinary shipper. 

Mr. Dottiver. Have you finished? 

Dr. Frepertck. I have one other thing that I might mention. 

I would favor the easing of the restrictions which are now placed 
upon the carriers, particularly rail carriers, in their desire to abandon 
unprofitable services, such restrictions largely arising from the action 
of State bodies, which the Interstate Commerce Commission has ap- 
parently no way of overcoming. 

Mr. fcsasems Let us go back a little to this long- and short-haul 


clause. Did you hear the testimony of the other witnesses in that 
field ? 

Dr. Frepertck. No. I did not hear anything except what was said 
yesterday. 
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Mr. Dottrver. There was some testimony to the effect that the pro- 
posals made now by some of the carriers at least, was not to repeal 
the long- and short-haul clause, but to modify it to the extent that 
it ‘oul be administratively workable. That is to say, as I under- 
stood the testimony to eliminate the rather arbitrary restriction of 
13314 percent mileage which would have the same rate as the shorter 
mile haul. 

What is your comment on that proposal? 

Dr. Freperick. I think that would be a desirable modification. 

Mr. Doxiiver. What do you have to say with respect to the protec- 
tion of some of the intermountain points, with respect to the long-and- 
short-haul clause? We had a witness here from Spokane who spoke 
to that. I want to hear what you have to say in that respect. 

Dr. Frepertcx. I agree that the intermountain area people have 
perhaps a very great interest in that, but it is more of a historic than 
a present interest, from the point of view of practicality. 

Several years ago I was in that area and spoke in Spokane, and 
it was brought to my attention at that time by some of the people 
out in that area that with the advent of motor transportation they 
had been deserting the rails anyhow, and that they did not therefore 
feel that the need of the fourth section was quite as great as it had 
been in the past. Nonetheless they opposed very much any change 
in the fourth section, regarding it almost like the Ten Commandments, 
that it gave them some protection in case they should ever want it. 

Mr. Doturver. Section 4 was passed by reason of the fact, in part 
at least, of the competition of the Panama Canal to the west coast as 
compared to the intermountain points, is that not true? 

Dr. Frepertcx. That is true. Much of that was due to their fear 
that a monopolistic situation would arise where they would have 
to depend wholly upon the rails who would thus make this type of 
discriminatory rates in their favor. But now with motor transporta- 
tion, and particularly private motor transportation, that fear, I 
think, is not nearly as well grounded as it used to be. 

Mr. Do.utver. I confess I have some considerable apprehension 
in the repeal of section 4, for the reason that it would seem to me that 
if it were abandoned or repealed, it would put the smaller communi- 
ties in between two large terminals at a decided disadvantage. Would 
you comment on that apprehension on my part ? 

Dr. Frepericx. It might well do that, sir, if we did away with 
minimum-rate regulation. If we adopted the proposal of the Presi- 
dential Advisory Committee as represented in the bills before you, 
that very thing might well occur. If we retain the present powers 
of the Interstate Commerce Commission, over minimum rates and 
discriminatory rates, I am not nearly so worried about it. 

Mr. Dottiver. Do you believe that the present inhibition against 
discriminatory rates is sufficient to protect communities as well as 
individual shippers ? 

Dr. Frepvertcr. I believe it is. 

Mr. Dotitver. Has it been so held by the courts? 

Dr. Freperick. Yes, sir. 

Mr. Dotuiver. Has that been the attitude of the Commission ? 

Dr. Freperick. It has been. 
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Mr. Dotiiver. In enforcing and carrying out the inhibition against 
discriminatory rates, have intermediate points between large termi- 
nals, been protected in your knowledge and experience ? 

Dr. Frepericx. They have, so far as I can recall it. 

Mr. Dotutver. Could you supply us with some specific examples 
of that? 

Dr. Frepericx. I will have to look them up and give them to you. 

Mr. Dotiiver. Would that be possible, Mr. Chairman ? 

Mr. Harris. I am sure it would be, the doctor says he can do it. 
We will be glad to have it. 

Mr. Doutiver. I would appreciate that very much for this record. 
I believe it is quite important in that particular segment. 

Dr, Frepericx. I will send it in. 

Mr. Doutiver. Thank you, Mr. Chairman. 

Thank you, Dr. Frederick. That is all. 

Mr. Harris. Dr. Frederick, I, too, want to say that I am glad to 
have this discussion as to the history of the Interstate Commerce 
Act, the progressive development of the program as we enjoy it in 
this country today. However, the conditions that existed at that time 
which brought on the original action of the Congress in 1887 certainly 
do not in any way exist today. 

Dr. Frepericx. Ina sense, Mr. Chairman, I agree with you heartily. 
However, there is one thing, and that is that we must remember that 
the act of 1887 was brought about partly because of competition within 
a mode of transportation, within the railroad industry, which was 
possible because of their power to make discriminatory rates and 
Come rate wars, no control over the rate situation by any regulatory 

y. 

Today, with our Interstate Commerce Commission having the con- 
trol that it does, the condition is different. But we could, if these 
bills were passed as they now read, revert to a situation which, at 
least as far as competition within the modes of transportation is 
concerned, and intercarrier competition, would put us back very 
close to where we were in 1887. 

Mr. Harris. That is an amazing statement, to me, from the descrip- 
tion that we have had from the proponent of this legislation, which, 
as you know, is the Department of Commerce, Secretary Weeks him- 
self. In fact, we have to assume from what he said that it was the 
administration proposal. It is very difficult for me to conceive that 
the administration, as represented by Secretary of Commerce Mr. 
Weeks, would go back or permit things that happened prior to 1887, 
with reference to rebates, discrimination, and all the other abuses 
that you have described as of that time. 

I gather from your statement here that you feel that the trucking 
industry is somewhat handicapped with reference to a competition 
position as common carriers. 

Dr. Freperick. They would be, sir, under the proposed legislation. 

Mr. Harris. Do you think that they have any undue advantages 
under the present situation ? 

Dr. Frepertck. Under the present laws? 

Mr. Harris. Yes. 

Dr. Frepertck. No; I do not think so. 
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Mr. Harris. How do you account for the fact that beginning with 
1939 and through the years since, and particularly since the war, 
there has been the tremendous increase in the common-carrier move- 
ment for motortrucks as compared with the other modes of trans- 
portation ? 

Dr. Frepertcx. I very largely lay that to a service situation. I 
think that industry and business, during the period that you men- 
tioned, has been made to order for the type of transportation agency 
which was able to give a more personalized, faster service, one which 
fitted better into individual systems of distribution, and that that in 
very large part accounts for some of this movement of traffic from 
one carrier to another. 

Mr. Harris. Then you do not agree with the allegation that has 
been made that the policies which now prevail and the administration 
of the Interstate Commerce Commission have, in many instances, 
prevented one type of transportation from competing in a particular 
movement over another type of transportation ? 

Dr. Freperick. No, sir; not as far as particular movements are 
concerned. 

Mr. Harris. I gathered from your discussion that the trucking 
industry is portrayed as the small segment or small industry of this 
Nation as compared with the railroad industry, and it is handicapped 
because of the natural conditions that exist, when you explain the 
average operating ratio for rails, 79 percent, and that of the trucking 
industry, 96 percent. I know you went ahead and explained and gave 
illustrations of that, but it is not altogether clear to me just what that 
is in actuality. May I ask you to sliboeats on it a little further? 

Dr. Frepertck. Yes, sir. What that means is that once the rail- 


roads get started, once they get into operation, from the point of view 
of the dollars which they take in which are used in running the rail- 
roads, they are in a much better position than are the trucks, for 
example. The trucks have a greater proportion of their total income 
or earnings taken up by the cost of running their business. There- 
fore, that puts them in a vulnerable position. 

But I noe I did not give the impression that I considered them 

] 


to be a small, weak element in the transportation picture. Like any 
other business, if you have costs which you cannot avoid, and yet have 
to price your product somewhat competitively, you reach a point, as 
I indicate, where perhaps you have 100 percent of your income taken 
up in the running of your business, and then you are just in business 
for the fun of it. Then if you exceed that, pretty soon you go out of 
business. 

Mr. Harris. I did get the impression that you indicated that they 
were handicapped because they were a small operating group. How- 
ever, I did want to inquire if there are not about 10 million vehicles 
in the United States registered as trucks. Would you say that would 
be a fair figure ? 

Dr. Frepericx. I think that is a fair figure, but they are not all 
operated by the common carriers, by any means. 

Mr. Harris. What percentage of those 10 million are operated by 
the common carriers ¢ 

Dr. Frepericx. I would not be able to give you the figure offhand. 
I would not want to guess. That is a figure that I can supply. 
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Mr. Harris. Could you supply that for us? 

Dr. Frepericr. Yes. 

Mr. Harris. It would be a substantial percentage, I suppose. 

Dr. Frepertck. It is a substantial percentage. 

Mr. Harris. How many common carriers have a permit to operate ? 

Dr. Frepertcx. I do not know offhand. 

Mr. Hare. Would you yield, Mr. Chairman ? 

Mr. Harris. Yes. 

Mr. Harz. I think it would be interesting if we could have the 
figure of the common carriers and then the contract carriers and then 
the people who use trucks to haul their own commodities. 

Dr. Frepertcx. I am sure I can give you the common figure. I 
am not sure I can give you the contract figure because they go in 
and out of business so rapidly. They may be a contract carrier this 
afternoon and a common carrier tomorrow morning. I may be able 
to give you a private figure. 

Mr. Hate. The private carriers are very numerous, are they not ? 

Dr. Freperick. Yes. 

Mr. Harris. You may supply that information just as you can, and 
we will be glad to have it. 

Dr. Freperick. Yes. 

Mr. Harris. Would you say there were relatively few companies 
that were engaged in this common-carrier trucking business, or would 
you say it would run into a large number ? 

Dr. Frepertck. It would run into a very large number, because 
there are a great many who are really small operators, and then, of 
course, there are a number who are not. 

Mr. Harris. But the number who would actually be affected by 
something like this are relatively few of those who operate rather large 
fleets; is that true? 

Dr. FrepertcK. Everybody who operated as a common carrier would 
be affected, Mr. Chairman, but those who would be affected most are, of 
course, the largest carriers, and probably those that are most important 
to the motor-carrier industry from the point of view of the national 
interest. 

Mr. Harris. How many do we have of the so-called real large op- 
erators in the common-carrier trucking field ? 

Dr. Frepertck. That is another figure I could not give you offhand. 

Mr. Harris. Perhaps Mr. Pinkney can give that to us. 

Mr. Pinkney. I was just going to volunteer that tomorrow or when- 
ever Tappear. I will try to get these figures for you. 

Mr. Harris. Very well. 

Thank you very much, Doctor, we are very glad to have your testi- 
mony before us. Again I want to compliment you for a fine state- 
ment. 

Dr. Frepericx. Thank you, Mr. Chairman. 

Mr. Harris. The committee will adjourn until 10 o’clock tomorrow 
morning, at which time Mr. Pinkney will be the first witness. 

Following Mr. Pinkney we will have Mr. Leighty representing the 
railroad brotherhood. 

Before we do adjourn, however, I have a request from our colleague, 
Mr. John J. Rhodes, of Arizona, to insert a letter in the record on 
this subject from Mr. Lewis E. Haas, the general manager of the 
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Chamber of Commerce of Phoenix, Ariz. It will be received for the 
record at this point. 
(Letter referred to follows:) 


PHOENIX CHAMBER OF COMMERCE, 
Phoenia, Ariz., January 19, 1956. 
Congressman JOHN J. RHODES, 
House Office Building, Washington, D.C. 

Dear JOHN: There is now pending in the Congress Senate bill 1920 and House 
bill 6141. Both of these bills, if enacted, would permit the railroads to publish 
new rates before any hearing is held and would eliminate the fourth section of 
the Interstate Commerce Act, which establishes the long- and short-haul rule. 

The Phoenix Chamber of Commerce is strenuously opposed to the enactment 
of either of these bills. As you know, Arizona and the other States of the inter- 
mountain area have just won a signal victory in the form of an interim order 
promulgated by the ICC between last Christmas and New Year. It has the effect 
of reducing railroad class rates into and out of Arizona, effective June 1, 1956, 
by between 16 and 29 percent. Arizona’s participation in this case before the 
ICC was waged by the Phoenix Chamber of Commerce over a 3-year period on 
behalf of all Arizona. 

In another action, and not through legislation in Congress, the railroads are 
now attempting to secure a 7-percent overall increase in rail rates for the entire 
Nation. These two bills are part of the rails campaign to increase rates willy- 
nilly. Should they be enacted, it would be a strenuous blow to all of the shippers 
of Arizona. The fourth section of the ICC Act has been the main bulwark for 
many years, holding back discriminatory freight rates in the West. Should it 
be abrogated, the result from western shippers’ point of view would be calamitous. 

We urge you to do everything in your power to prevent enactment of this type 
of legislation, because otherwise the efforts of all western shippers to secure fair 
and equitable freight rates would be set back immeasurably. 

Won’t you please oppose this type of legislation to the end? 

Sincerely, 
Lewis FE. Haas, General Manager. 


Mr. Harris. The committee will now adjourn until 10 o’clock tomor- 
row morning. 
(The following statement was submitted for the record :) 


SUPPLEMENTARY STATEMENT BY JERVIS LANGDON, JR. ON BEHALF OF THE ASSo- 
CIATION OF AMERICAN RAILROADS ON AMNIBUS TRANSPORTATION Brits, H. R. 
6141 anv H. R. 6142; H. R. 6208 anp OTHERS 


This supplementary statement was prepared by Jervis Langdon, Jr., and 
is presented on behalf of the Association of American Railroads. It follows 
the main statements as submitted on behalf of the same organization at hear- 
ings before the subcommittee on May 8, 1956, and bears particularly upon the 
testimony given by Messrs. Turney and Aitchison, as witnesses for the Ameri- 
can Trucking Associations, at hearings before the subcommittee on May 9-10, 
1956. 

The American Trucking Associations, Inc., hereinafter referred to as ATA, 
attacks the proposed legislation on four fronts. Their spokesmen, witnesses 
Turney and Aitchison, argue: 

First. The “fair share” test (which would be abolished under a principal 
recommendation of the Cabinet Committee) is not applied by the ICC when it 
passes upon the rates of one form of transportation in competition with another 
form. 

Second. The “fair share” test has been embraced by the railroads; accord- 
ingly, they are now precluded from questioning it. 

Third. The proposed legislation would open the door to discrimination against 
(1) , ne communities and small shippers and (2) so-called noncompetitive 
traffic. 

Fourth. By taking traffic away from the trucks as the result of reduced rates, 
the railroads would only worsen their net revenue position. 

at answering these arguments, it is helpful to understand obvious ATA 
motives. 

In competing with railroads, a first objective on the part of motor carriers is 
to confine the competition to competition in service. A closely related objective 
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is to continue the “value of the service” theory of ratemaking. As explained 
by their witness Turney: 

“Under the rate adjustment initiated by the railroads many years ago prior 
to regulation and approved and continued by the commission under regulation, 
there is in effect today throughout the United States what is known as “value 
of the service’ rate adjustment. In essence, this means rates upon high-valued 
products, such as manufactured products, are relatively greater per ton, per car, 
per car-mile or per ton-mile than the rate upon primary or raw products, such 
as those of agiculture, animals, mines, and forests (Tr. 840). 


* * * a” * * * 


“The present-day rate strcture is the rate structure built by the railroads as 
modified by regulation. Competition between the railroads and the motor car- 
riers under that rate adjustment is and properly should be upon the basis of 
the service which each offers” (Tr. 851). 

The motor carriers extoll the virtues of competition in service and say: 

“For the past 50 years, we have relied as a nation upon service competition in 
transportation as the best means of insuring technical advances, innovations, 
and service improvements” (Tr. 828). 

And they decry any proposal that the competition be extended to competition 
in rates. They say further: 

“It is now contended that we must abandon our reliance upon service com- 
petition as a promoter of development and progress in transportation, and that 
we should unleash the competitive forces in pricing or ratemaking and remove 
much of the power of the Interstate Commerce Commission to prevent com- 
petitive rate reductions, * * * If all carriers and all modes of transportation 
were of relatively the same economic strength, and if all carriers had available 
to them captive or noncompetitive traffic from which they could recover the loss 
in revenue resulting from these competitive rate reductions, the suggested 
policy would be less disastrous to the concept of a sound National transporta- 
tion system including all modes of transportation” (Tr. 828-829). 

Translated into its simplest terms, what the motor carriers want is a con- 
tinuance of high railroad rates upon “high valued products.” They view with 
alarm competition in price because, as they admit, truck cost are higher (Tr. 
846). From the ATA’s point of view, the only proper basis for competition is 
service—an aspect of competition at which motor carriers profess to excel and 
which is generally free from regulatory restraints (Tr. 850). If the competi- 
tive traffic goes by truck because of faster 36-hour service, for instance, the ATA 
regards that as fair competition, and the ICC is of course powerless to equalize 
competitive opportunities by requiring slower service to match the railroad 
schedule. However, if the same traffic can be diverted to the rails by a reduc- 
tion in rate (at once compensatory and nondiscriminatory), that is “unfair” 
competition according to the ATA, and the ICC should equalize competitive 
opportunities by suspending the rail reduction and finding it to be unlawful. 

In summary, ATA wants to confine the competition to what is generally the 
inherent motor carrier advantage of faster and more flexible service and to 
disallow as an unfair competitive practice any use of what is often the in- 
herent advantage of the railroads, i. e., a lower cost level which can be re- 
flected in a lower rate. 

We proceed to separate consideration of the four arguments advanced by the 
ATA witnesses. 

First. ATA seeks only to confuse the issue by asserting saps the ICC does 
not apply the “fair share” test. 

In dealing with this attack, it is first important to anderstanii what is meant 
by the “fair share” test. As employed in the railroad presentation (see p. 121 of 
printed record of September 1955 hearings), that term means “the so-called ‘fair 
share’ test, that is to say, the effect of the rates on the competing mode.” 

When in the motor carriers’ opposing presentation it is denied that this test 
exists or is applied by the ICC, it is difficult to follow their reasoning. 

On the one hand, the truckers repudiate “umbrella” ratemaking and recoil 
at the suggestion that the ICC “apportions” traffic among competing modes. In 
the words of their witness Turney: 

“There never has been an order such as that which has been hammered at this 
committee that the Commission has attempted to hold an umbrella over the 


1 References are to unrevised transcript, omnibus transportation bills, May 9-10, 1956. 
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rates of a competing carrier or has attempted to fix the rates of one carrier by the 
needs of another” (Tr. 835). 

The same witness Turney expressed as his “judgment and made after a con- 
scientious study of all the decisions I could find on the subject” that the “In- 
terstate Commerce Commission does not, as has been alleged by representatives 
of the railroad industry, consider the economic effect of another mode of 
transportation in determining what a particular rate should be” (Tr. 872). 

And again: 

“So far as I know, and I have no exception to this, I have never known the 
Commission to attempt to allocate a fair share or an unfair share, or any 
kind of a share. If they did, I think it would be illegal under the present act” 
(Tr. 885-886). 

But on the other hand, the ATA says that it is “very different” when, by fixing 
rate differentials, the ICC gives a competing form of transportation a “fair oppor- 
tunity to share” in the traffic, or permits “all carriers an equal opportunity to 
compete for available traffic,” or requires higher than compensatory rates “upon 
particularly desirable classes of traffic,” or disallows “rates at a lower level than 
that at which they compete on even terms * * * (Tr. 812, 813, 815, 877). Again 
in the words of their witness Turney : 

“The use of ‘fair share’ in Commission cases, and this I think, will be shown by 
Commissioner Aitchison’s analysis, has been either a recitation of statements 
made in the record, generally by witnesses for the railroads, attempting to justify 
rate reductions, or as a shorthand expression for the longer phrase ‘a fair oppor- 
tunity for the carrier to compete for the traffic.” The latter phrase very nearly 
expresses the Commission’s concept of the objective of regulation of interagency 
competition. 

“The courts were called upon as early as 1940 to overrule the same fallacious 
and misleading argument which is now pressed upon this committee. In Scandrett 
v. The United States, which I observed witnesses for the Commerce Department 
ave quoted freely from, the dissenting opinion, the three-judge court later 
affirmed per euriam by the Supreme Court, said: 

“ ‘Petitioners urge that it is not the function of the Commission to apportion 
the traffic. We do not understand that the Commission did or intends to “ ‘ap- 
portion’” the traffic. It merely equalized, by differentials, the prospects or op- 
portunities for procuring traffic.’ 

“It is difficult to see anything so reprehensible about the application of the 
principle that rate regulations should be such that all carriers have a fair oppor- 
tunity to compete for traffic. 

“Certainly I believe no carrier can fairly contend that it should be given more 
than a fair opportunity to compete for traffic. It has never been the policy of the 
Commission to attempt to allocate traffic among competing modes or to deter- 
mine what is for particular modes a ‘fair share’ of a particular traffic. Rather 
it has concerned itself uniformly with the maintenance of conditions which 
would permit all carriers an equal opportunity to compete for available traffic. 

“This has frequently meant, as Commissioner Aitchison points out, the estab- 
lishment of rate differentials which would overcome service disadvantages of 
the railroads or the water carriers, and thus permit the shipper to choose among 
competing modes freely (Tr. 814-816). [Italics supplied.] 

Thus do the motor carriers distinguish between (1) “umbrella” ratemaking 
and the apportionment of traffic under the fair-share rule—a practice which 
they disavow and insist is not indulged in by the ICC—and (2) the giving to 
competing forms of transportation of “fair opportunities to share” in the traffic 
through the establishment of rate differentials—a practice which they fondly 
embrace and say “very nearly expresses the Commission’s concept of the objec- 
tive of regulation of interagency competition” (Tr. 812). 

No one has ever said that the ICC apportions traffic in terms, and the railroads 
do not say so now. But the railroads do assert that the differentials which the 
ICO imposes through its control of minimum rates have the undeniable effect of 
apportioning traffic. If a proposed compensatory and nondiscriminatory rate 
promises to attract traffic to the railroad, and the ICC disallows it on the ground 
that it may adversely affect a competing form, this may not be apportionment as 
such. But apportionment or no, the ICC decision is certainly a guaranty that 
the traffic will continue to move by the competing form. 

It makes no difference how it is expressed. The point remains that the ICC 
does in fact take into account “the effect of the rates on the competing mode,” 
and that is what an important recommendation of the Cabinet Committee is 
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aimed at. The ICC should not concern itself with producing artificial competi- 
tive balances and “equal opportunities to compete” between the different forms 
of transportation, each with its own distinct and unequal cost and service 
characteristics. Any such attempt is economically unsound and, as found in 
the Cabinet Committee report, contrary to the public interest. The ICC should 
regulate railroad rates in the light of railroad conditions; and truck rates in the 
light of truck conditions—just as it is required under the existing law to regulate 
water-carrier rates in the light of water-carrier conditions. 

The complete emptiness of the ATA’s case in opposition te the proposed legisla- 
tion (in the form of the three “shall nots’) is well illustrated when its witnesses 
try to discredit the examples of ICC “umbrella” ratemaking cited in the railroad 
presentation, 


(a) The Tinplate case 

In the May 8 presentation of the railroads to this subcommittee, the first 
example of “umbrella” ratemaking by the ICC was Tinplate from Fairfield, Ala., to 
New Orleans,? There, it will be recalled, the ICC at the insistence of competing 
forms of transportation, disallowed a proposed 36-cent rail rate over the direct 
routes for the reason that it was “lower than necessary to afford the carriers 
concerned a fair opportunity to compete for this traffic,” and it specified a rate 
no lower than 40 cents as “competitively fair.”* This action was taken despite 
the fact that the 36-cent rate was found to be reasonably compensatory (producing 
car-mile revenues 3 or 4 times the railroads’ average expenses), and there was 
not a word of opposition from any shipper or other interest representing the 
public (the only shipper evidence being in support of the 36-cent rate) .* 

How does the ATA deal with this example? In answer to a question from 
Chairman Harris, its witness, Turney, said: 

“They did not hold that, Mr. Chairman, in order to put an umbrella. I assume 
this was a water carrier. I am not positive. But they held that because tinplate 
ordinarily falls within the iron and steel classification. Iron and steel takes a 
relatively high classification insofar as contribution to the overhead burden is 
concerned. 

“What they held there was that the reduction in the contribution on tinplate 
to the overhead contribution which the railroads proposed was lower than neces- 
sary. They were not protecting the water carrier. They were protecting other 
commodities against an unwarranted diffusion of revenues which were used 
to offset the burden of transportation, which, as I have said, amounts to 33 
and a third percent of the total cost” (Tr. 873). 

It so happens that the Commission’s report in this case contains not one word 
about the relatively high classification of tinplate as an iron and steel product 
or any other mention of the value of the service theory of ratemaking. Mr. 
Turney made a bad guess. 

But suppose Mr. Turney’s guess had been good, and the ICC had in fact 
supported its rejection of the 36-cent rate on the ground that, under the value 
of the service theory of ratemaking, tinplate should take a higher rate.’ 
According to the ATA, this would take the case out of the admittedly forbidden 
category of “umbrella” ratemaking and validate it as an exercise of the ICC’s 
power to fix minimum rates. Its witness Turney, referring to decisions of the 
ICC, said: 

“Finally, they hold that carriers should not be permitted by competitive rate 
cutting to reduce the charges upon particularly desirable classes of traffic to the 
lowest possible compensatory level. 

“Their reason for this holding, contrary to what has been stated in this record, 
is because of resulting increases in the burden to be borne by other traffic and 
the destructive effect of such rate cutting upon the adequacy and financial 
soundness of the national transportation system” (Tr. 812). [Italics supplied. ] 

While the motor earriers agree that “umbrella” rates should not be prescribed 
as such, they argue that the ICC can properly require rates on the same “um- 
brella” level under the guise of supporting the value of the service theory of 
ratemaking. Take the tinplate involved in the cited case. The railroads, 


2294 I. C. C. 597 (1955). 

31d. at 403-404. 

“Id. at 399, 400. 

®*The ICC has used the value of the service theory of ratemaking as a ground for dis- 
allowing competitive rate reductions on high-value traffic. See, for example, Alcoholic 
Liquors in Official Territory, 283 I. C. C. 219 (1951), at 223, 229. 
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handling practically none of the traffic, propose a 36-cent rate which promises 
to produce car-mile revenues 4 or 5 times more than average expenses, is un- 
questionably compensatory, and free from discrimination. The protests come, 
not from any shipping interest, but from the competing forms of transportation 
which diverted the business in the first place and they say: Tinplate, being 
of high value, should take a high rate because of the value of the service, and 
if the railroads name a reduced rate, they will necessarily burden other rail 
commodities of lower value. These motor carrier competitors thus make it 
appear that they are wholly disinterested in the effect which the 36-cent rate 
might have on their traffic; and that the only motive of such competitors is to 
preserve railroad revenues and lighten the burden on other railroad traffic. 

How a higher 40-cent rail rate which moves practically no tinplate can 
provide greater relief to the burden on other railroad traffic than a compensa- 
tory 36-cent rate which would move tinplate by rail is a detail that the ATA 
witnesses do not discuss. Their real concern, as we have seen, is in the preserva- 
tion of a ratemaking theory which permits them to handle the high-valued 
commodities despite their higher costs, and they seek to preserve the practice 
by having rail rates frozen, in specific instances, at levels higher than the traffic 
will bear to move by rail. 

The specious character of the motor-carrier arguments is thus exposed. In 
the name of preserving the value of the service theory of ratemaking, they 
really seek protection against compensatory (and nondiscriminatory) rail rates 
which (they believe) would adversely affect them. The proposed legislation 
would terminate this type of uneconomic protection for every form of trans- 
portation, and the truecks—wanting a continuance of the protection—are opposed. 
Their witness Turney explained: 

“In view of what has been said, if you should make this amendment, and ft 
is quite lengthy, it would be construed by the Commission and perhaps by the 
court as a mandate in no case can they prescribe a minimum rate which is higher 
than a compensatory rate. When you do that, then you take away their power 
to preserve equipoise between, for illustration, manufactured and nonmanufac- 
tured articles. 

“Take steel, for instance. Steel contributes in official territory—and I think 
this figure is approximately correct—about 35 percent of the total transporta- 
tion burden. Because of its heavy loading characteristics, the steel rates are 
relatively high compared, for instance, with coal. But if the rail carriers were 
permitted to cut the rates on steel products to an out-of-pocket basis, they would 
automatically dispossess themselves of 35 percent of the revenues necessary to 
carry the burden of transportation. 

“If you put this in the act, it is almost certain that that is the way it will be 
construed” (Tr 880-881). 

According to this testimony, the railroads in deference to the high value of 
manufactured iron and steel products should increase their rates, and then the 
trucks could handle all of this valuable traffic (thus decreasing, according to the 
ATA witnesses, the burden on other railroad commodities). 


(b) Southwestern Petroleum case 

Another ICC decision cited in support of the railroad position is the South- 
western Petroleum case.° In that proceeding competing petroleum motor carriers 
assailed as unreasonably low compensatory railroad rates which had been volun- 
tarily established “after extensive investigations,” and the ICC upholding the 
complaint in large part, ordered an increase because the “assailed scale * * * 
appears to be unduly low in view of the competitive situation.” Witness Turney 
testified that this case “never happened” (Tr. 874), and Witness Aitchison said 
that: 

“It was not a decision. It is not authority for anything except the fact that 
it was made, and not the conclusion of it. It never became effective” (Tr. 878). 

What these ATA witnesses apparently mean is that after the Commission’s 
report there was a technical dismissal of the complaint because, as stated in 
the Commission’s order: 

“* * * complainants have filed a petition for vacation of the said order of 
January 22, 1952, in which they state that the rates assailed by the complaint, 
as increased pursuant to the authority granted in Br parte 175 * * * provide 


® Southwestern Tank Truck Carriers Committee et al. v. Abilene and Southern Ry. Oo. 
tes: mS Gs. 75 (1952). 
a 
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substantially the same relief as complainants would obtain if the order of divi- 
sion 3 were made effective, and request dismissal of their complaint. [Italic 
supplied. ] * 

Thus did the increases which provided “substantially the same relief” to the 
truckers as required in the Southwestern Petroleum case actually go into effect, 
and in no sense and in no way did the Commission take back a single word from 
the findings in its report. Witness Aitchison says that following the dismissal 
of the complaint as described above: 

“Thereupon the case became moot, and thereafter stood as if it had never been 
decided, without being a precedent.” 

It witness Aitchison is correct, why is it that the ICC continues to cite the 
Southwestern Petroleum case, as a precedent and in connection with the very 
same point which is made in the railroad presentation? About 6 months after 
the decision “stood as if it had never been decided, without being a precedent,” 
it was referred to by Division 2 (Commissioners Alldredge, Splawn, and Elliot) 
in the following terms: ° 

“Upon complaint of tank-truck carriers, Division 3 found those rates [on gaso- 
line and light oils] less than minimum reasonable rates to the extent that they 
were below a prescribed minimum scale, graded upward from 6 cents for 20 miles 
to 23.5 cents at 200 miles and ending with 34 cents at 300 miles. Southwestern 
Tank Truck Carriers Committee v. A. & S. Ry. (284 1. ©. C. 75).” 

Almost 2 years after the decision “stood as if it had never been decided, without 
being a precedent,” it was referred to by Division 2 (Commissioners Alldredge, 
Arpaia, and Freas) as follows: ” 

“A competitive-rate reduction which is harmful to all the carriers affected is 
contrary to the national transportation policy of fostering, among other things, 
sound economic conditions in transportation and among the several carriers, 
Morgan Forwarding Co., Pick Up and Storage (258 I. C. C. 771, 775) ; of preserv- 
ing the inherent advantages of each mode of transportation subject to the act; 
and of encouraging the maintenance of charges without destructive competition. 
See Southwestern Tank Truck Carriers Committee v. A. & 8S. Ry. (284 I. ©. C. 
75).” 

In addition, the Southwestern Petroleum case will be found cited at 6 different 
places in the 1953 supplement to Interstate Commerce Acts Annotated—once un- 
der the national transportation policy, 4 times in connection with the standards 
for reasonableness under section 1 (5), and once under the ratemaking rule in 
part II of the act." Whether the ATA likes it or not, this case stands on the 
books as a precedent and it is a precedent for the type of ICC action which the 
railroads believe should be curbed. 

Witness Aitchison, discussing this decision on its merits, would leave the im- 
pression that, in ordering an increase in these railroad rates upon the complaint 
of competing truckers, the ICC did no more than to discharge its normal function 
of prescribing reasonable rates. He points to the scope of the evidence before the 
ICO and to the nature of the complaint wherein, as he says: 

“The motor carriers assailed the rail rates as below minimum rates, as not 
making proper contribution to railroad revenues under section 15a, as being in- 
consistent with the national transportation policy, and with the preservation of a 
national transportation system adequate for the needs of commerce and national 
defense.” 

That competing truckers should be so deeply concerned that railroad rates 
make a “proper contribution to railroad revenues” will mislead no one. The 
truth is that the motor carriers—and only the motor carriers—wanted the rail 
rates increased, and for only one reason: The lower and compensatory rail rates 
promised to be competitively successful. And the motor carriers, basing their 
arguments on the national transportation policy, persuaded the ICC to increase 
the rates despite the fact that they were reasonably compensatory (producing 
“car-mile revenues * * * substantially higher than the average for all carload 
traffic’) and despite the further fact that the competitive position of the rail- 
roads has deteriorated to the point where they were hauling only 12 percent 
of the production (while “the products transported by the 13 complainant motor 
carriers * * * increased from 184,607 to 4,590,247 tons”).*. Even witness 


8 Order dated December 16, 1952, in docket 30694, cited in note 6, 

® Petroleum from Colorado and Wyoming to Western Trunkline Territory, 289 I. C. C. 
459 (1952), at 462-463. 

10 Commodities from Los Angeles to Chicago, 293 I. C. C. 578 (1954), at 582. 

1 Interstate Commerce Acts Annotated, vol. 16, at insie; 12534, 12538, 12560, 12576. 

32 Note 6, supra, at 82. 
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Aitchison said that the “crux of the complaint” was the alleged “inability of 
motor service to continue” under the competitive rail rates, and the ICC report 
refers to the motor carriers’ needs for higher rates.” 

Whether what the ICC did in that case, and has done in a great many other 
cases, is called “umbrella” ratemaking, or regarded as the apportionment of 
traffic among competing modes, or the creating of “equal opportunities to com- 
pete,” is of no consequence. For the fact remains that compensatory and non- 
discriminatory railroad rates—voluntarily established to meet compelling truck 
competition—were there increased by the ICC, and the compelling reason for the 
required increase was that the rates threatened to be effective competition against 
the motor carriers. There was some slight mention of the revenue effect upon 
the railroads of the reduced rates, but the ICC made no suggestion that higher 
rail rates would be a sound management decision for the long term.“ 

To say, as the ATA does, that the ICC, in its control of competitive ratemaking, 
does not apply the “fair share” test in the sense defined by the railroads (“that 
is to say, the effect of the rates on the competing mode”) is good proof that, in 
studying the cases, its witnesses ignore the substance for the form. Witness 
Aitchison looked for the words “fair share” in ICC reports on the subject of 
competitive ratemaking. He found a great many which included those words, 
and a great many which did not. But use or nonuse of these words is unim- 
portant. Whatever the language used in the ICC reports, the inquiry is, did the 
ICC pass on the competitive rates in the light of their effect on the competing 
mode? If it did—and it usually did—the ICC used what the Cabinet Committee 
believes to be a faulty standard. It is ICC use of this faulty standard for a mode 
of transportation which the proposed legislation supported by the railroads would 
stop. 

Second. While the “fair share” test has necessarily been employed by the 
railroads, they are not now precluded from criticizing it. 

In defending the reduced rail rates under motor carrier attack in the South- 
western Petroleum case,” the railroads sought to justify them not only as reason- 
ably compensatory (a position which the ICC upheld) but also as required “to 
regain their (railroads’) fair share” of the traffic. At the time of the litigation 
the railroad portion, it will be recalled, was 12 percent, and the complaining 
truckers’ movement had increased from 184,607 to 4,590,247 tons in a period of 
9 years.” 

It is perfectly true that railroads have urged that reduced rates—which they 
have proven to be reasonably compensatory—would not result in their obtaining 
more than a “fair share” of the traffic.” The railroads have taken notice of 
the Commission’s decisions relating to “fair share.” In the Southwestern 
Petroleum case, for example, the railroads were defending competitive rates. 
How else could the railroads, with 12 percent of the traffic, expect to get a 
favorable decision giving them an opportunity—as specified in many ICC deci- 
sions—“to retrieve some of the traffic’ or “attract only a portion of this 
traffic,” ” or “regain any of it,”™ or “regain a fair share,”™ or “obtain a fair 
share,” “ or “to share in the traffic.” * 

To imply, as witness Aitchison does, that the railroads are now estopped 
from attacking a standard for reasonable minimum rates as involved in inter- 
mode competition—a standard which he claims the ICC never uses (it “wisely 
avoided the trap”) *“—is so much nonsense. The standard is shown by experi- 
ence and found by the Cabinet Committee to be an uneconomic and faulty one, 
and the Congress, in the public interest, should bring its use to an end. In the 
meantime, however, the ICC will doubtless continue to apply it, and the rail- 
roads will do their very best to have such application work to their advantage, 
in those instances where it does. 


13 Appendix C, at 8, included in witness Turney’s Statement Respecting Ratemaking 
Provisions. Also, note 6, supra, at 84. 
14 Note 6, supra, at 85. 
15 Note 6, supra. 
16 Td. at 82. 
17 Note 12, supra, at 10; see also transcript for May 9, 1956, hearing, at P: 878. 
e 


18 Malt Liquors and Containers Between New Jersey, Maryland, and the District of 
Columbia, 294 I. C. C. 420, 422 (1955). 

19 Oleomargarine, Cincinnati and Columbus to East, 294 I. C. C. 349, 354 (1955). 

2 Tron or Steet Wire, Buffalo, N. Y., to Kitchener, Ont., 294 I. C. C. 515, 517 (1955). 

21 Emery Transportation Co. v. Baltimore & O. R. Co., 292 1. C. C. 346, 848 (1954). 

22 Drugs, Medicines, etc., in Official Territory, 284 I. C. C. 33, 37 (1951). 

2 Cigarette Paper—New Jersey to Louisville, Ky., 294 1. C. C. 596, 598. 

2+ Note 13, supra, at 9. 
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’arenthetically it may be noted that, in citing instances where the railroads 
have invoked the so-called fair-share test in litigation before the ICC, witness 
Aitchison includes none which involves railroad competition with unregulated 
transportation, particularly unregulated highway transportation which accounts 
for an estimated two-thirds of the ton-miles on the intercity public roads. 

Third. The motor carriers are wrong in saying that the proposed legislation 
would open the door to discrimination against (1) small communities and small 
shippers or (2) so-called noncompetitive traffic. 


(a) Discrimination against the small community and small shipper 


ATA’s opposition to the proposed legislation is partly based on its concern 
for the welfare of the small shipper and the small community, and its witness 
Turney said: 

“Competitive rate cutting leads inevitably to discrimination. The history of 
regulation under the Interstate Commerce Act provides myriad examples of the 
necessity for governmental control of carrier selfishness in order to prevent 
preference of the large shipper and discrimination against the small shipper 
(Tr. 837). 

* * * * * * * 

“The small shipper and the small community, as I have said, are the usual 
victims of discrimination because the amount of traffic that they can offer does 
not incite the avarice of the carrier traffic manager. At the same time, a dis- 
crimination case under section 3 under the rulings of the courts and the Com- 
mission casts upon the complainant a burden of proof so onerous that only large 
and financially strong shippers or receivers can afford to sustain it” (T. 838). 

It is interesting to test the accuracy of those statements against the showing— 
made by the same witness Turney—of voluntary rate reductions made by the 
railroads in the three territories of the country during the period 1950-55. (See 
appendix A as incorporated at pp. 41-48 of witness Turney’s statement entitled 
“Statement Respecting Ratemaking Provisions.” ) 

Every rate reduction listed in his appendix A was made uniformly throughout 
the territory indicated on the appendix—-without distinction as to community 
or shipper. This means that, within the indicated territories, every community, 
large or Small, and every shipper, large or small, received the same measure of 
reduction in rail rates. Thus does the motor carriers’ own showing repel their 
argument that the “small shipper and the small community * * * are the usual 
victims of discrimination because of the amount of traffic they can offer does 
not incite the avarice of the carrier traffic manager.” 

ATA also takes the position that the proposed legislation “would remove any 
effective remedy for discriminatory pricing by the carriers” (Tr. 837). Witness 
Turney proceeds: 

“* * * the small shippers and small communities have relied in the past on the 
general relief from discrimination accorded by the Commission under the present 
law in general rate proceedings where the Commission prescribes a just and 
reasonable rate adjustment. This would no longer be possible. 

“For many years a substantially lower basis of rates existed in official terri- 
tory, the territory east of the Mississippi River and north of the Ohio-Potomac, 
than existed in other parts of the country, and its discriminatory effect was the 
subject of repeated complaint by the Southern and Western sections of the 
Nation. The Commission undertook to correct this discriminatory situation by 
prescribing a uniform scale of class rates east of the Rocky Mountains in docket 
28300 and also to prescribe a uniform classification nationwide in docket 28310. 

“Neither of these momentous decisions, which did so much to bring about 
equality, could have been effectuated under H. R. 6141 and 6142 which have 
eliminated the power of the Commission under section 15 to prescribe a basis 
of rates to eliminate discrimination” (Tr. 888-839). 

There is nothing to such an extravagant statement. 

No one has suggested, nor does the proposed legislation in any way provide, 
that the ICC’s present power to deal with discriminatory rate practices be cur- 
tailed, even in the slightest degree. Spokesmen for the report of the Cabinet 
Committee which inspired H. R. 6141 have repeatedly emphasized this point.” 
if, as an unintended consequence of the recommended withdrawal of the ICC’s 
power to fix “the” reasonable rate (as distinguished from the reasonable min- 


% Report of the Presidential Advisory Committee on Transport Policy and Organization, 
at pp. 10-11; hearings before subcommittee on this report, September 19, 1955, at pp. 22 
94, 


——, 
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imum or maximum rate), the power of that body to cure discrimination would 
be affected—a result sharply disputed by spokesmen for the Cabinet Commit- 
tee**—ATA needs no longer be concerned. The reason is that, in the view of 
the railroads at least, the basic recommendation of the Cabinet Committee can 
be accomplished without any withdrawal of the ICC’s present power to fix “the” 
reasonable rate. (See AAR statement, by witness Langdon, received by sub- 
committee at hearing May 8, 1956, at p. 20.) 


(b) Discrimination through “selective” rate cutting 

Each of the competing forms of transportation accuses the railroads of want- 
ing to reduce rates “selectively,” and by this, each competing form means the 
rates on the particular traffic which is its mainstay. Thus the regulated motor 
carriers, with a preference for traffic in the form of higher valued manufactured 
products, are fearful of competitive rates on their traffic and point to the alleged 
ability of the railroads to recoup their losses on such “captive traffics * * * as 
coal, ore, and agricultural commodities for which the trucks at least are not 
competitive” (Tr. 829). The water carriers, on the other hand, are fearful of 
reductions in rates on the bulk commodities in which they specialize—some of 
the same commodities which the motor carriers regard as “captive” tonnage for 
the railroads—and they say: 

“We move no people as passengers, no poultry, livestock, nor perishable goods, 
as the railroads do. They move everything a barge can, plus many commodities 
barges cannot move” (Tr. 527). 

Curiously enough, both the motor carriers and the barge lines regard agricul- 
tural products, including livestock, as constituting “captive” railroad tonnage. 
This will be news indeed to the exempt agricultural hauler on the highway and 
bulk grain barges whose competition from a railroad point of view is most 
severe. 

The truth is that, broadly speaking, there is no such thing as “captive” railroad 
traffic. It is all competitive. Over a quarter of a century ago and as the de- 
pression of the 1930’s was coming to an end, witness Aitchison, while a member 
of the ICC, pointed out: 

“No form of transport now has such a monopoly as was assumed when Con- 
gress assigned the ratemaking problem to its Commission. * * * The services of 
every transport agency are now freely reproducible in essence, if not in terms. 


” + * * * * . 

“No patron of a carrier will continue to use unduly expensive or inefficient 
modes of transport, or pay more for a given service than it is worth, when several 
different agencies are in the market clamoring for his business. Nor need he 
pay or will he pay more than the sum for which he himself can perform the serv- 
ice. The familiar substitution principle of economic doctrine fixes the value of 
the service at the level of the cost of the cheapest available form of carriage. 
The private vehicle owner on the highway or the waterway believes he holds the 
whip hand. To the extent that he is willing to act on that belief, he becomes 
the key to the traffic situation. By eventual reduction of the economic cost of 
transport by common carriers so that the price they must exact is below the 
amount for which the private vehicle owner can serve himself, the private oper- 
ator will be eliminated as the controlling marginal user, and he will no longer 
set the maximum price for the carriage of his competitor’s goods, as well as his 
own.” 

This appraisal of the competitive situation, as we have seen, was made more 
than 27 years ago. Since then, the proportion of the Nation’s ton-miles handled 
by railroad has declined much further—from 64.4 percent to roughly 50 percent.” 

The result is that while the trucks and the barges may claim to be “specialty” 
carriers (Tr. 848), their specialties are different and, when aggregated, cover as 
broad a field as transportation itself. The fact that a carrier may be successful 
in avoiding true common carrier status and limiting itself to the particular 
transportation jobs it finds most remunerative should give it no immunity 
(through umbrella ratemaking or otherwise) from rail competition. Obviously 
the railroads do not escape competition from the specialists who, when con- 


2% Tr. 57-59, 202 (witness Rothschild) ; Tr. 200-201 (witness Ray). 
7 Evolution in eae ten Be Economics, by Clyde B. Aitchison, Interstate Commerce 
Commissioner, printed in ICC Practitioners Journal, vol. VII, No. 6, March 1940, at pp. 


323, 324. 
% Statement No. 568, file No. 10-D—7, Interstate Commerce Commission, Bureau of 


Transport Economics and Statistics, February 1956. 
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sidered as a whole, occupy the field from one end to the other, and do so most 
successfully. 

Fourth. It is contrary to fact to say that, by taking traffic away from the 
trucks at compensatory rates, the rails would only worsen their net revenue 
sition. 

, The motor carriers assume that their competitive traffic would be diverted to 
the rails if a 20-percent reduction in rail rates were made; but they claim that the 
net result would be to put the railroads in a worse net revenue position than at 
present. While gross revenues for the railroads would be greatly increased (be- 
cause of the traffic diverted from the motor carriers and despite the 20-percent 
reduction in rates), the added cost to the railreads of handling the increased 
volume would, according to the motor carriers, more than offset the added rev- 
enues (Tr. 858-869). 

The only way that the motor carriers can arrive at such a result is to assume, 
as they do, that a truckload of freight with an average weight of 15 tons, when 
diverted to the railroads, would fill a boxcar—even though comparable traffic 
on the railroads loads at an average of more than 30 tons. In other words, an 
average boxcar will take two average truckloads. This obvious oversight leads 
witness Turney to overstate the rail costs for the diverted traffic by some 77 
percent, or by $457 million in the aggregate. When this one error is corrected, 
the ATA calculations show that, under its assumptions, the railroads could im- 
prove their net railway operating income over 1955 by $79 million (despite the 
20-percent reduction in rates). 

Another equally misleading assumption in the ATA calculations is that the 
railroads would reduce their rates by 20 percent on less-carload traffic—a type 
of traffic which, under the figures used by witness Turney, the railroads already 
handle at a loss—for the purpose of acquiring more traffic of the same character 
now moving by truck. In other words, witness Turney would have the railroads 
incur $1,545 million of additional expenses in order to improve their gross reve- 
nues by $1,150 million. Even witness Turney should think twice before attrib- 
uting such stupidity to railroad management. 

The net results of witness Turney’s calculations—if he had confined them to 
truckload traffic and had used rail costs for such traffic at 30 tons per car in- 
stead of 15 tons—are net savings to the public of £1,047 million in freight charges 
and a net gain to the railroads of $225 million in earnings. 


CONCLUSION 


In their opposition to the proposed legislation the spokesmen for the motor 
earriers distinguish between (1) the so-called fair-share test, that is to say, 
the effect of rates on the competing mode, and (2) the fixing of rate differentials 
which “permit all carriers an equal opportunity to compete for available traffic” 
(Tr. 815). Moreover, they insist that the ICC never applies the fair-share test 
in its control of competition. “Rather,” they say, “it has concerned itself uni- 
formly with the maintenance of conditions which would permit all carriers an 
equal opportunity to compete for available traffic’ (Tr. 815). And: “This has 
frequently meant, as Commission Aitchison points out, the establishment of 
rate differentials which would overecome service disadvantages of the railroads 
or the water carriers, and thus permit the shipper to choose among the com- 
peting modes freely” (Tr. 815-816). 

Whatever they want t» call it, the truth is that the motor carriers have put 
their finger on the precise practice of the ICC which denies to the public the 
benefits of each mode’s economic, competitive potential, a practice which would 
be stopped under the basic ratemaking recommendation of the Cabinet Com- 
mittee. That recommendation, it will be recalled, is that the ratemaking of one 
mode of transportation be regulated without regard to the effect on competing 
modes and that the ICC’s feeling of obligation to produce competitive balance 
through its control of competitive rates be terminated in the public interest 

In concluding this supplementary statement, the railroads would respectfully 
request the subcommittee to review the proposed legislation (in the form of the 
three “shall nots”) in the light of the truckers’ repeated advocacy of “conditions 
which would permit all carriers an equal opportunity to compete for available 
traffic’ (Tr. 815). 

If, as the motor carriers agree, the railroads should have “equal opportunity to 
compete for available traffic,” on what ground cah they be denied the right to 
publish reasonably compensatory rates which do not discriminate against ship- 
pers? Every other form of transportation has an unquestioned right to ad- 
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vance—without regulatory restraint—its inherent advantages in the competitive 
struggle. 

(a) Certainly there is no doubt on this score so far as all unregulated trans- 
portation is concerned, and it must not be forgotten that this constitutes an 
estimated 90 percent of the traffic on the inland waterways and about two-thirds 
of the freight on the highways. 

(b) Nor is there any doubt in this regard when it comes to the rates of regu- 
lated water transportation. This is beeause of the preferential provisions of 
section 305 (c), and the decisions of the ICC in the Memphis Cotton case” and 
the Supreme Court in the Mechling case.” 

(c) Finally, there can be no doubt on this point when the competition is pro- 
vided by regulated motor carriers. In the ordinary case, their inherent advan- 
tage is faster and more flexible service, and certainly the ICC does not make fast 
service slow, or flexible service inflexible for the purpose of equalizing the com- 
petitive opportunities of the railroads. And if, for certain hauls, the motor car- 
riers have the added advantage of lower costs, the proposed legislation would 
allow them to be reflected in motor carrier rates without interference from the 
railroads. 

It is the railroads’ firm conviction that when the Congress enacted the Motor 
Carrier Act of 1935 (now pt. II of the Interstate Commerce Act) and the Trans- 
portation Act of 1940 it was intended that the rates of each mode of transporta- 
tion should be regulated in the light of its particular conditions, unaffected by the 
conditions of the competing mode. Appendix A to this supplementary statement 
is a fuller development of this point. If the railroads are correct in this respect, 
the Congress, by enacting the three “shall nots,’ ™ would do no more than to set 
the ICC back on the course originally charted for it. 

If any form of transportation, including railroads, has an inherent advantage 
of lower costs in competing with another form, the assertion of that advantage 
should not be denied by the ICC because of its effect upon such other form. That 
is a basic recommendation of the Cabinet Committee and is obviously made in 
the interest of an efficient and economical overall transportation system for the 
Nation as a whole. The fact that in their competition with the railroads, the 
motor carriers have inherent advantages other than lower costs (for the most 
part) does not entitle them to immunity from price competition or give them a 
legal right to preserve high ratfroad rates on high-valued products. The public 
will choose its mede of fransportation on the basis of price and service—depend- 
ing upon the particular transportation job to be done. The Cabinet Committee: 
would give the public this choice and, at the same time, make sure that the rates 
are reasonably compensatory and do not discriminate among shippers. Certainly 
the motor carriers, because of their generally higher costs, should not be permitted 
to limit the public’s choice by confining the competition to service—the competi- 
tive area where they are apt to excel. The public will rightfélly insist that the 
competition also include price. Such insistence is at the heart of the Cabinet 
Committee report. 


APPENDIX A 


MEMORANDUM ON THE QUESTION OF CONGRESSIONAL INTENT AS TO THE CONTROL OF 
ICC or THE RATEMAKING OF ONE MOpE OF TRANSPORTATION WHEN IN COMPETI- 
TION WirH ANOTHER MODE 


There is no doubt that, during the time the Transportation Act of 1940 was. 
under consideration,’ various Members of the Congress expressed concern over 
the possibility that the proposed regulation of water carriers was being sponsored 
in the interest of the railroads and that its long-range effect would be to force 
water rates up to the level of rail rates and thus destroy the inherent advantage of 


2 Cotton from Memphis and Helena to New Orleans, 7e ae ae stenee? at 365. 

%® Interstate Commerce Commission vy. Mechling, 330 U. 567 (19 

%1 As set forth in proposed sec. 15a (1) of H. R. 6141. The AL suggestion is that 
the following simple addition be made as paragraph (3) to the present sec. 15a 

(3) In the exercise of its power to prescribe just and reasonable rates, the Commission 
shall not consider the effect of such rates on the traffic of any other mode of transporta- 
tion; or the relation of such rates to the rates of any other mode of transportation; or 
whether such rates are lower than necessary to meet the competition of any other mode of 
transportation. 

1The bill that ultimately became the reper Act of 1940 was S. 2009, which: 
wee aoe Peet in differing versions by both houses in 1939, but not passed in its final 
orm unt 
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water transportation. What these Members of Congress insisted upon was assur- 
ance that rates of water carriers would not be controlled—under the guise “of 
developing, coordinating, and preserving a national transportation system” in 
accordance with the national transportation policy—in the interest of the rail- 
roads, and they demanded specific provisions which would require the Commission 
to forget about other forms of transportation when passing on rates for water 
carriage and to guard the inherent advantages of that form of transportation. 

But not only did the Members of Congress demand such assurances, they re- 
ceived them in the form of specific statutory provisions. 

At the time the Transportation Act of 1940 was in conference, there was added 
to the ratemaking rule’ in each of the three parts of the act the italicized phrase 
quoted below : 

“In the exercise of its power to prescribe just and reasonable rates * * * the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed * * *” 

Moreover, in connection with the same legislation, the Congress added a pro- 
viso to the antipreference provisions in each part to the effect that they should 
not be construed to apply to discrimination, prejudice, or disadvantage to the 
traffic of any other carrier of whatever description.’ Professor Oppenheim in 
his book, The National Transportation Policy and Inter-Carrier Competitive 
Rates (1945) states, at p. 51: 

“Both amendments grew out of the insistent demands of the water carriers 
for safeguards against nullification of their inherent advantages by forcing their 
rates to the level of competing rail rates. Fear was expressed that, by reason 
of its background of railroad regulation, the Commission might administer the 
act in a manner that would permit the railroads to achieve their purported aim 
of preventing differential lower rates for competing forms of transport.” 

Further and unmistakable evidence of the legislative intent is found in the 
rejection by the Congress of the so-called Millér-Wadsworth amendment of May 
24, 1939. That amendment would have clearly spelled out the right of each 
form of transportation to make compensatory rates “in order that the public 
at large may enjoy the benefit and economy afforded by each type of transporta- 
tion.” * Inthe comments of the Commission on the proposed legislation, it is said: 

“* * * Apparently it is feared that the Commission might, merely to protect 
to competing carrier of another type, prevent a carrier from reducing rates, 
notwithstanding that when reduced they would still cover all costs, plus a 
profit * * * In our judgment, the provision in question is not necessary in order 
that the public at large may enjoy the benefit and economy afforded by each 
type of transportation. The requirement in the ratemaking rule that the 
Commission give due consideration to the effect of rates on the movement of 
traffic by the carrier or carriers for which the rates are prescribed and also to 
the need in the public interest, of adequate and efficient transportation by such 
carrier or carriers at the lowest cost consistent with the furnishing of such 
service, coupled with the admonition in the declaration of policy in section 1 
that the provisions of the act be so administered as to recognize and preserve the 
inherent advantages of each mode of transporation, will afford adequate pro- 
tection in this respect. Jf experience should show that further protection is 
needed, contrary to our expectation, Congress can then amend the act by such a 
restriction as is now proposed is, we believe, both unnecessary and undesirable. 
[Italic supplied. } 

There had been a similar understanding when, 5 years earlier, the motor car- 
riers had become subject to the Motor Carrier Act of 1935, now part II of the 
Interstate Commerce Act. At that time, the Congress provided the motor car- 
riers with their own “Declaration of policy and delegation of jurisdiction to 
the Interstate Commerce Commission” which made clear the “policy of Congress 
to regulate transportation by motor carriers in such manner as to recognize 


2Pt. I, sec. 15 (2): pt. Il, sec. 216 (i); and pt. III, sec. 307 (f). See S. Rept. 433, 
76th Cong., Ist sess., May 16, 1939, at pp. 2-3. 

3 Proviso in pt. I, sec. 3 (1), reading: : 

“Provided, however, That this paragraph shall not be construed to apply to discrimina- 
tion, prejudice, or disadvantage to the traffic of any other carrier of whatever description.” 

Comparable provisos are found in pt. II, sec. 216 (d) ; and pt. III, see. 305 (c). 

4H. Rept. No. 2832, 76th Cong., 3d sess. (second conference report on S. 2009), at p. 
88; 84th Congressional Record 6073; 86th Congressional Record 10187, 10191, 10192. 

5 Letter from chairman of the Legislative Committee, Interstate Commerce Commission, 
Sree “Omnibus Transportation Legislation,” 76th Cong., 3d sess., on S. 2009 (January 

9, 1940), at p. 51. 
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and preserve the inherent advantages of, and foster sound economic conditions in, 
such transportation * * * develop and preserve a highway transportation sys- 


tem properly adapted to the needs of the commerce of the United States and of 


the national defense. * * *”’*® The Congress went further and, in formulating 
a ratemaking rule for motor carriers, instructed the Commission in the exercise 
of its power to fix just and reasonable rates, to “give due consideration, among 
other factors, to the inherent advantages of transportation by such carriers, to 
the effect of rates upon the movement of traffic by such carriers. * * *”’* And 
finally the Congress added the following proviso to the antipreference section in 
the Motor Carrier Act: 

“Provided, however, That this paragraph shall not be construced to apply to 
discriminations, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description.” ® 

So much for the legislative intent that neither the rates of water carriers 
nor the rates of motor carriers should be regulated in the interest of the railroads 
and the specific provisions which were included, both in the Motor Carrier Act 
of 1935 and the Transportation Act of 1940, to effectuate that purpose. 

We come next to the point, How did the Congress intend that railroad rates 
should be regulated? Did it intend that they should be regulated in the interest 
of either the water carriers or the motor carriers, or did it intend that they 
should be treated in exactly the same way as it had provided for the rates of 
these competing forms of transportation? 

The answer is clear. 

In 1940 the same national transportation policy was made applicable to the 
regulation of the railroads as to the regulation of the motor carriers and the 
water carriers, and the Congress, in providing “for fair and impartial regulation 
of all modes of transportation subject to the provisions” of the Interstate Com- 
merce Act, called upon the Commission so to administer it “as to recognize and 
preserve the inherent advantages of each; * * *.” Moreover, in 1940 the same 
proviso as had originally been made to the antipreference provisions of the Motor 
Carrier Act of 1935 was made to the comparable provisions for railroads (sec. 
3 (1)) and water carriers (sec. 305 (c)). And finally, the ratemaking rule for 
railroad rates (sec. 15a) was made subject to the same amendment as provided 
for the comparable provisions governing motor-carrier and water-carrier rates, 
and the Commission was instructed, in the exercise of its power to prescribe 
just and reasonable rates, to consider, among other factors, ‘the effect of rates 
on the movement of traffic’ but only “by the carrier or carriers for which the 
rates are prescribed.” 

That railroad rates were not to be regulated in the interest of water carriers 
or motor carriers—any more than water-carrier rates or motor-carrier rates 
were to be regulated in the interest of the railroads—is made clearer when 
statements made during the course of the debate in the Congress are recalled. 

In its report on S. 2009 (which later became the Transportation Act of 
1940) the Senate committee said (S. Rept. 433, 76th Cong., Ist sess., May 16, 
1939, at pp. 2,3): 

“The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed in pre- 
scribing a rate to consider its effect on the movement of traffic only by the 
particular type of carrier for which the rate is prescribed. That is, in pre- 
scribing a rate for water carriers the Commission will not consider the effect 
of that rate on the movement of traffic by either rail or motor carriers * * *.’ 

“For many years it has been the view of keen students of the transportation 
problem that there has been no consistent national policy with respect thereto. 
One reason urged in support of that view is that while the principal haulers of 
traffic and passengers, the railroads, have long been strictly regulated—as have, 
since 1935, motortrucks and buses engaged in interstate transportation—other 
forms of transportation are developed at public expense and without supervisory 
regulation. The net result of such a policy is inequality between various 
forms of transportation. * * * It may be safely said that neither the strictly 


® Sec. 202 (a), Motor Carrier Act of 1935. 
7Sec. 216 (i), Motor Carrier Act of 1935. Emphasis ours. At that time, the rate- 
making rule which governed the railroads (sec. 158} provided that in the exercise of the 


Commission's power to prescribe just and reasonable rates it “shall e due considera- 


tion, among other factors, to the effect of rates on the movement of fic.” The addi- 
tion of the phrase “by the ae or carriers for which the rates are prescribed’ came 
later wae. oe Transportation Act of 1940. 

8 Sec. 216 (d), Motor Coser J Act of 1935. A similar proviso was added to rer 8 (i), 
which is = antipreference governing the railroads in the Transportation Act of 1940. 
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regulated railroads nor the motor-carrier operators favor the elimination of 
all regulation. Consequently the remaining remedy is to so extend regulation to 
competing forms of transportation, other than air, which only recently was 
placed under the Civil Aeronautics Authority, and retaining to each such lawful 
advantages as are inherent therein, so as to, as nearly as possible, equalize 
them and put them on a common footing, at least from a regulation standpoint. 
This is not for the purpose of favoring one form of transportation over another 
or seeking to put any form of transportation out of business; it is, as stated, 
simply to put them all on a common basis or common starting point in their 
sharp struggle for business. S. 2009 seeks to do this also. If one or more forms 
of transportation cannot survive under equality of regulation, they are not 
entitled to survive. This is not railroad philosophy; it is transportation philos- 
ophy. The problem is not a railroad problem, but is, as the Interstate Com- 
merce Commission has said, a transportation problem.” 

In the course of the Senate debate the following colloquy took place between 
Senator Austin and Senator Wheeler, chairman of the Senate Committee on 
Interstate Commerce and manager of the bill: 

“Mr. AusTIN. So, if there is one type of common carrier which has a natural 
facility or a natural advantage over another, the bill does not require, indeed, 
I understand it not to permit, the extinguishment of the natural advantage in 
competition for the benefit of the competitor which has not the advantage. Am 
I correct in that interpretation? 

“Mr. WHEELER. The Senator is entirely correct, and I thank him for his 
statement. In the ratemaking provision, and in three different places in the 
bill, we wrote in such a provision specifically so as to protect them” (84 
Congressional Record 5883). 

The following further statements made during the course of the debate in 
the Senate are enlightening : 

“Mr. TRUMAN. Mr. President, the reason the discussion always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. In 
1926 they handled 75 percent of all the traffic. The present condition of the 
railroads is due to a great many things which are not necessary to be considered 
at this time. The railroads are aboslutely essential to the welfare of the country, 
and they should not be discriminated against any more than any other method of 
transportation should be discriminated against. The object of the pending bill 
is to try to put all methods of transportation on an equal basis. If it will not 
do that we shall have failed in our effort. 

“Mr. Pepper. Mr. President, I really meant to say when I spoke a moment ago, 
if the Senator will further yield, that when the Senator referred to the various 
means of transportation being equal 

“Mr. TrRuMAN. Equal before the law. 

“Mr. Pepper. If that is what the Senator meant by the expression he used, 
very well. 
sah TRUMAN. Yes; that is exactly what it means. (84 Congressional Record 
oe e 

s * * * * “ . 


“Mr. WHEELER. I say to the Senator, as I said a moment ago, when this legis- 
lation is enacted it will be found to be beneficial because we are stating that 
it is the policy of the Congress of the United States that the Interstate Com- 
merce Commission shall treat each and every one of these forms of transportation 
upon an equal basis; and no language could be written into law that more clearly 
directs that that should be done than we have done in the Interstate Com- 
merce Committee (84 Congressional Record 6073). 

* - * * + = * 

“Mr. WHEELER. * * * it is not a question of helping the railroads; and I think 
it ought to be clear that the bill is not introduced primarily with the idea that 
it will help the railroads. The statement has been made repeatedly that the 
object. of the bill is to help the railroads. The object of the bill is to help the 
railroads insofar as we can correct some undesirable practices and speed up 
the work of the Interstate Commerce Commission. The bill seeks to give 
equality to the railroads in the same respect in which we give equality to every- 
body else. I do not think the Senator from North Carolina, who is noted for his 
fairness, can say to the American people that we want the railroads in a 
straitjacket with reference to their rates, but that the water carriers, their 
competitors, should be free. If the Senator takes that position, then I say 
there is only one thing we ought to do. If we are not to regulate the water 
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carriers, if we are to let them resort to any practice they wish to follow, in- 
cluding rebates and everything else, then let us say to the railroads of the 
country, ‘We will repeal the law regarding the regulation of your rates.’ Let us 
turn them loose; let us go back to the law of the jungle and let the best man 
win. Who would suffer in the long run? It would be the shippers of the country, 
the farmers, and the miners, about whom the Senator is now speaking” (84 
Congressional Record 6135). 

In introducing the bill to the House, Congressman Wolverton, one of the bill’s 
managers, declared : 

“The one and only thought that dominated the committee was to formulate legis- 
lation that would be helpful to all forms of transportation and in the public 
interest * * * Nothing could more clearly set forth the fundamental purpose of 
this legislation and the desire to preserve the inherent advantages of every 
form of transportation than the declaration of this committee in the bill as to 
what should be our national policy in this important matter. Permit me to 
read from the bill. (Congressman Wolverton here read the declaration of policy.) 

“That declaration of policy is the foundation upon which this bill has been 
drawn. In no particular does any provision of this bill deviate from it in the 
slightest degree. Each provision and all of them taken together do nothing 
other than make that declaration effective as a national policy. With the ad- 
ministration of the act in accordance with the spirit and intent of the act no 
unfair or unjust advantage can be gained by one means of transportation over 
another” (84 Congressional Record 9769). 

Finally, the conference committee agreed to a bill in the form in which it was 
enacted. It contained of course the national transportation policy ; the amend- 
ment to the ratemaking rules for each form of regulated transportation under 
which the Commission could only consider the effect of rates on the movement of 
traffic “by the carrier or carriers for which the rates are prescribed”; and the 
proviso to the antipreference provisions in each part of the act. But this bill, 
as we have seen, did not contain the Miller-Wadsworth amendment. This amend- 
ment, it will be recalled, would have required the Commission to accept reason- 
ably compensatory rates as proposed by any form of transportation, and it was 
turned down only for the reason, as expressed in the Commission's report, that 
it was “‘not necessary in order that the public at large may enjoy the benefit and 
economy afforded by each type of transportation.” (Please see pp. A-3 to A-4, 
supra.) In reporting the bill, the conference committee agreed. It said (86 
Congressional Record 10172) : 

“The conferees are unanimously in harmony in the viewpoint that the inherent 
advantages of each type of carrier should be preserved for the benefit of the 
Nation. Legitimate regulation must look to the protection of the economic 
advantage of each type of carrier against destructive competition of the other. 
No carriers should be required to charge unreasonable rates for the benefit or 
purpose of compelling diversion of traffic to a competitor. [Emphasis ours. ] 

Thus did the Congress make it clear that since water rates and truck rates 
were not to be regulated in the interest of the railroads, railroad rates were not 
to be regulated in the interests of either the water carriers or the trucks. At 
no point in the long legislative history was there the slightest indication that, 
for the protection of a competing form of transportation, another form would ‘be 
denied the right to establish reasonably compensatory and nondiscriminatory 
rates and thus, in effect, be forced to hold a rate umbrella. According to the 
Congress, the public was just as much entitled to competitive railroad rates as to 
competitive water and truck rates. 

At first, this congressional intent was apparent in decisions of the Commission. 

An early and authoritative decision was Seatrain Lines, Inc. v. Akron, C. & 
Y. Ry. (243 1. C. C. 199 (1940)). There, break-bulk water carriers, as well as 
certain all-rail routes, sought to prevent a lower level of rates on the part of 
Seatrain on the ground that, with its superior service, Seatrain would take all 
of the business. The Commission, however, allowed the lower Seatrain rates. 
It pointed out that the opposition came from “fear that their own interests (those 
of the protesting water carriers] may suffer through a diversion of traffic from 
competing carriers to Seatrain in the event the latter secures the basis of rates 
it here seeks,” and it emphasized that higher rates “would * * * require Sea- 
train to charge somewhat more than the traffic will bear’ (243 I. C. C. at pp. 
211-212). A further reason for upholding lower Seatrain rates was the fact 
that, in 1940, the ratemaking rules of the Interstate Commerce Act had been 
modified “* * * so as to require us, in the exercise of our authority to prescribe 
just and reasonable rates, to give due consideration, among other factors, to the 
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effect of rates upon the movement of traffic by the carrier or carriers for which 
the rates are prescribed” (243 1. C. C. at p. 214). 

The modification which, as we have seen, consisted of the insertion of the 
italicized phrase into each of the ratemaking rules, was regarded by the Commis- 
sion “as of particular interest,’ and it held that its “meaning, supported also by 
the legislative history, seems to be that no carrier should be required to maintain 
rates which would be unreasonable, judged by other standards, for the purpose 
of protecting the traffic of a competitor” (243 I. C. C. at p. 214). 

Later, after World War II, the Commission included this language from the 
cited report in its decision in New Automobiles in Interstate Commerce (259 
I. C. C. 475 (1945) ) and described it as setting forth ‘our views respecting the 
policy of the law subsequent to the Transportation Act of 1940” (259 I. C. C. at 
p. 587). The Commission again held (259 I. C. C. at p. 538) : 

“As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be de- 
termined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor-rate structure, or vice versa.” 

This decision is of more than usual importance because the Commission there 
recognized “occasional deviations” in past proceedings and undertook to speak 
authoritatively as to “our views respecting the policy of the law subsequent to the 
Transportation Act of 1949” (259 I. C. C. at p. 537). 

Barge transportation has been similarly treated. In the Mechling case® the 
Commission had approved a somewhat higher level of rail rates to apply to the 
further movement of grain which arrived at Chicago by barge than on grain 
which arrived at the same point by either rail or lake vessel, and in doing so 
the-Gommission was influenced in part by the effect of the ex-barge rates on the 
grain-rate structure as a whole, including the all-rail rates. It sought, in short, 
a rate level on the ex-barge traffic which would give it a “fair opportunity to 
move in competition with lake-rail and all-rail traffic.’ But the Supreme Court 
reversed and, pointing to the same provisions of the Transportation Act of 1940 
as involved in the congressional debates above referred to, held that they “flatly 
forbid the Commission to approve the barge rates or barge-rail rates which do 
not preserve intact the inherent advantages of cheaper water transportation 
but discriminate against water carriers and the goods they transport. * * * 
It is therefore not within the province of the Commission to adjust rates, either 
to equalize the transportation cost of barge shippers who do not have access to 
barge service or to protect the traffic of railroads from barge competition. For 
Congress left the Commission no discretionary power to approve any type of 
rates which would reduce the ‘inherent advantage’ of barge transportation in 


From the foregoing, the net result of H. R. 6141 is apparent. 

It is that the Congress is presently being asked to set the ICC back on the course 
originally charted for its control of competitive ratemaking and to allow rail- 
road rates to be judged in the light of railroad conditions, truck rates to be 
judged in the light of truck conditions, and water-carrier rates to be judged in 
the light of water-carrier conditions. This the ICC has in fact done in a few 
cases—such as those cited above. But the great majority of its decisions on 
this subject have gone the other way and sought, through the fixing of rate 
differentials, to produce artificial competitive balance between competing forms 
of transportation, irrespective of their economic characteristics. The ICC itself 
has recognized “deviations” in its treatment of this subject—deviations which 
would be reversible error under the proposed legislation (in the form of the 
three “‘shall nots’). 


(Whereupon, at12: 45 p. m., the committee recessed, to reconvene at 
10 a.m. Friday, May 11, 1956.) 


* Interatate Commerce Commission v. Mechling, 330 U. S. 567. 
1 Grain Proportionals, Ex Barge to Offictal Territory, 262 I. C. C. 7. 
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FRIDAY, MAY 11, 1956 


Hovse or ReEepresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS, OF THE COMMITTEE ON 
INTERSTATE AND Foretgn CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

Mr. G. E. Leighty, president of the Order of Railroad Telegraphers, 
and chairman of the Railway Labor Executives’ Association, will be 
the first witness this morning, as he wishes only to file certain state- 
ments in the record. 

Mr. Leighty, would you please come forward ? 


STATEMENT OF G. E. LEIGHTY, PRESIDENT, THE ORDER OF RAILI- 
ROAD TELEGRAPHERS AND CHAIRMAN OF THE RAILWAY LABOR 
EXECUTIVES’ ASSOCIATION 


Mr. Lerguty. Mr. Chairman and members of the committee, I have a 
statement from the Railway Labor Executives’ Association, a state- 
ment of Mr. R. O. Hughes, president, Order of Railway Conductors 
and Brakemen, which supplements the executives’ statement, a state- 
ment of Mr. W. P. Kennedy, president, Brotherhood of Railroad 
Trainmen, which also concurs in and supplements the executives’ 
statement, and my own statement, which I would like to have placed 
in the record. 

Mr. Harris. You may have those statements filed in the record. 

Mr. Leigutry. Thank you, Mr. Chairman. I would also like the 
opportunity in a moment to present a few additional remarks. 

r. Harris. That spay baiven: 

(Statements referred to follow :) 


STATEMENT OF G. E. LEIGHTY 


My name is G. BE. Leighty, president of the Order of Railroad Telegraphers, 
and chairman of the Railway Labor Executives’ Association. Our association 
offices are located here in Washington at 401 Third Street NW. The Railway 
Labor Executives’ Association is an organization of standard railway labor 
organizations which exists for the purpose of providing coordinated representa- 
tion for our railroad employes in matters of interest to our industry. Among 
other things, our association is concerned with any legislative proposals that 
might affect in any way the social, economic, and political welfare of persons 
employed on the Nation’s railroads. In appearing here today, I am representing 
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the following organizations: American Train Dispatchers’ Association ; Brother- 
hood of Locomotive Firemen and Enginemen; Brotherhood of Maintenance of 
Way Employes; Brotherhood Railway Carmen of America; Brotherhood of 
Railroad Signalmen of America; Brotherhood of Railway Clerks; Brotherhood 
of Railroad Trainmen ; Brotherhood of Sleeping Car Porters; Hotel & Restaurant 
Employees’ and Bartenders International Union; International Association of 
Machinists; International. Brotherhood of Boilermakers & Blacksmiths; Inter- 
national Brotherhood of Plectrical Workers; International Brotherhood of Fire- 
men and Oilers; Order of Railway Conductors and Brakemen; The Order of 
Railroad Telegraphers; Railway Employes’ Department, AFL-CIO; Railroad 
Yardmasters of America; Sheet Metal Workers’ International Association, and 
Switchmeén’s Union of North America. 

In a letter which was filed with the chairman of this committee on January 
13, 1956, our association indicated the position of our constituent organizations 
with respect to the pending legislation. Since that time two of the organizations 
who are members of the Railway Labor Executives’ Association, The Interna- 
tional Organization Masters, Mates and Pilots, Inc., and the National Marine 
Engineers’ Beneficial Association, have asked that they not be included in any 
statement that we make in connection with this legislation. Both these organ- 
izations are maritime unions and the employees covered by the Railway Labor 
Act who are members of their organization work on tugboat and ferry installa- 
tions in the port areas operated directly by railroad companies. In deference to 
these organizations and their desire, I wish to make clear that they are not 
part of my presentation. In speaking here today on behalf of the organizations 
that I have listed above, I am representing the views of Railway Labor Organi- 
zations comprising approximately 1,100,000 members. This in turn represents 
about 90 percent of our employees in our industry. 

We are, of course, deeply interested in H. R. 6141 and in the report upon which 
the bill is based. Under date of January 13, 1956, we sent a letter to the Hon- 
orable J. Percy Priest, chairman of this committee expressing in general terms 
the views of the Railway Labor Executives’ Association and its constituents 
members as to this bill. We voiced opposition to some provisions of the bili 
and support for others and expressed the hope that the committee would find it 
possible to recommend to this session of Congress legislation which would make 
effective changes in the law pertaining to rates as between the various competing 
modes of transportation. For ready reference, I would like to submit for the 
record a copy of that letter. 

“Dear Mr. CHAIRMAN: The Standard Railway Labor Organizations comprising 
this association and representing more than 90 percent of all railway employees 
have, through their representatives, given consideration to the President’s 
Cabinet Committee Report on Transportation Policy and H. R. 6141 intended to 
implement recommendations contained in this report. 

“While we feel the Cabinet Committee Transport Policy Report and H. R. 
6141 contain some constructive and desirable recommendations and proposed 
changes in the Federal laws now regulating the several modes of interstate trans- 
portation, there are several recommendations and provisions in H. R. 6141 that we 
vigorously object to because we do not think they are in the public interest. 

“Of particular concern to us is the recommendation and proposal that the 
Interstate Commerce Commission be given authority to approve applications by 
the railroads to abondon passegner train service and discontinue railway station 
agencies. This authority is now quite generally exercised by the several State 
regulatory commissions and we do not believe it would be in the public interest 
and we vigorously oppose transferring this authority to the field of Federal regu- 
lation. We shall not mention here other objectionable recommendations and 
proposals. 

“We do, however, keenly recognize the need for implementing the recommenda- 
tion and amending the present Federal regulatory law to permit greater com- 
petition between the several modes of transportation in the field of rates and 
charges for transportation services. We think the Interstate Commerce Act 
should be amended-to previde-that when.the Interstate Commerce Commission is 
required to determine whether a rate, fare, or charge of any carrier subject to 
this act is or will be less than just and reasonable, or in contravention of the 
national transportation policy declared in this act ; and when determining whether 
a classification, regulation, or practice to be applied in connection with any rate, 
fare, or charge of such a carrier would result in a rate, fare, or charge that is or 
will be less than just and reasonable, or in contravention of such policy, the 
Interstate Commerce Commission shall not consider the effect, thereof on the 
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traffic of any other mode of transportation; or the relation thereof to the rates, 
fares, or charges of any other mode of transportation; or whether such rate, 
fare, or charge is lower than necessary to meet the competition of any other 
mode of transportation; provided, however, that these provisions shall not be 
construed to prohibit any carrier subject to this act from protesting or com- 
plaining in the event that a rate, fare, or charge is filed or made effective which 
it believes to be less than just and reasonable. 

“We hope your committee will find it possible to recommend to this session of 
the Congress legislation to make this badly needed change in the Interstate 
Commerce Act and to afford the public relief from the intolerable conditions now 
prevailing in the field of competition among the several modes of transportation. 

“We are of the opinion that to defer relief in this direction until your com- 
mittee could give the exhaustive study necessary to H. R. 6141 and reconcile all 
of the conflicting interests would be unfortunate and prevent desirable remedial 
legislation upon the subject of rates and charges during this session of the 
Congress. 

“Sincerely yours, 
“A, E. Lyons, Evecutive Secretary.” 

Consistent with the views we expressed in that letter we oppose section 6 of 
H. R. 6141. We do not believe that this additional power should be placed in the 
hands of the Interstate Commerce Commission. We think that the problem 
involved in the closing of a railroad station or the elimination of a local or other 
train schedule is one which is local in character and must be solved in the light 
of local conditions and local needs. We are glad that representatives of the 
Association of American Railroads have recommended that Congress take no 
action regarding this section 6 until the completion of an investigation of the 
railroad passenger deficit which was ordered only recently. 

We heartily endorse the recommendations as to rates, and particularly minimum 
rates, made to this committee by Mr. Fort and Mr. Langdon as spokesmen for the 
railroad industry. 

All railway labor organizations have been deeply concerned for some time 
with the loss of railroad traffic to trucks and barge lines. We have seen the 
steady erosion of this traffic usually because competing rates are lower and we 
have seen the consequent shrinkage in railroad employment and the harm to 
the future of railroadmen. 

Any fairminded person wil lagree that the railroads.sheuld be allowed to defend 
themselves in the competitive struggle for traffic. Whatever the rule of the 
Interstate Commerce Commission as to competition between the different forms 
of transportation is or may have been since the close of World War II. T think 
it is apparent that it is and has been wrong. The railroads have slipped in their 
traffic position and the trucks and barge lines have made spectacular gains. While 
those changes are going on the railroads should not be denied the right to reduce 
their rates on the more Incrative commodities in an effort to hold all or some of 
that particular business or to get it back. If any carrier can reduce rates without 
discrimination and at the same time make a profit it should be allowed to do so. 

Congress should not sanction for one minute any rule of any commission or any 
interpretation which so restrains this basic American right to engage in fair com- 
petition. 

While it may take a lnn¢ while to thrash out all the other proposals in H. PE. 
6141, I hope the committe will see fit to move forward right away in progressing 
a bill which would strike down the obligation of any carrier to hold a rate um- 
brella over competing forms of transportation by writing into the law the three 
“shall nots” which have been explained to this committee. 

I would like to submit for the record a statement by Mr. W. P. Kennedy, presi- 
dent of the Brotherhood of Railroad Trainmen, and a statement by Mr. R. O. 
Hughes, president of the Order of Railroad Conductors and Brakemen. Both 
of these organizations are members of the Railway Labor Executives’ Associa- 
tion and both of these statements are in support of the position I have explained. 


STATEMENT OF R. O. Hugues, PRESIDENT, ORDER OF RAILWAY CONDUCTORS AND 
BRAKEMEN 


My name is R. O. Hughes. I am president of the Order of Railway Conductors 
and Brakemen, a railway labor organization composed of conductors and brake- 
men employed on railroads throughout the United States. I am speaking here 
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on behalf of that organization. I reside in Cedar Rapids, Iowa, where the head- 
quarters of the order is located. 

Railway employees throughout the country for several years have viewed with 
growing concern the steadily increasing amounts of traffic being taken away from 
the railroads by other forms of transportation. We have long felt that much of 
the loss has been due to subsidies of various kinds both direct and indirect 
furnished to our competitors by Government at various levels. However, the 
release of the report to President Eisenhower by his Cabinet Committee on 
Transportation brought to light the fact that a substantial part of that traffic loss 
actually results from certain restraints upon competition imposed by the Inter- 
state Commerce Commission as the result of certain interpretations they have 
placed upon the Interstate Commerce Act. It now becomes apparent that much 
of that traffic loss results from the inability of the railroads to make full use of 
their lower costs in the adjustment of their rates. In many instances proposed 
reductions in railroad freight rates have been denied because in the opinion of 
the Commission the reduced rates were lower than necessary to meet competition 
or would adversely affect the rates or traffic of some competing form of trans- 
portation, even though they would have returned a substantial profit over out-of- 
pocket cost to the railroad proposing them and did not unduly discriminate. 

Of course, the number of decisions of that character do not measure the real 
effect of the ruling. When reductions of this nature are proposed and then 
rejected, the rail carriers are discouraged from making additional reductions of 
the same character. 

Certainly the hands of the railroads should not be tied in their effort to defend 
themselves in the competitive pricing of transportation service. As railroadmen, 
we have stood by and watched the truck industry, for example, grow into a multi- 
billion-dollar business with a very large percentage of that development resulting 
from truck rates just enough lower than the railroad rates to get the business. 
With many categories of traffic it would certainly seem to be better for the 
railroads to reduce their rates some and make a smaller profit per unit of traffic 
and keep business rather than lose the business entirely with no profit at all 
from the traffic. As I understand this bill, H. R. 6141, among other things, 
would provide for such a change in the law as to permit the railroads to make 
these reductions if the reduced rates did not unduly discriminate and did return 
enough to the carrier to yield at least something above the direct cost of rendering 
the service. We certainly faver that provision in the law and, of course, that 
same right should be extended to any and ali carriers. No carrier should be 
obliged to hold a rate umbrella over its competitor. 

We are unalterably opposed to section 6 of this bill which would deprive the 
State commissions of final jurisdiction over the provision of certain services and. 
the maintenance of certain railroad facilities. We think these are local problems 
and can and should be handled by local authorities. 

We hope the committee will see fit to rewrite this bill or bring out a separate 
and different bill so‘as to allow any carrier to reduce its rates without the 
obligation of protecting the traffic and rates of competing forms of transportation. 
Action of this kind would be entirely consistent with our American ideas of private 
enterprise and individual initiative. 


STATEMENT OF W. P. KENNEDY, PRESIDENT, BROTHERHOOD OF RAILROAD TRAINMEN 


I am W. P. Kennedy and my home is at Minneapolis, Minn. I appear here as 
president of the Brotherhood of Railroad Trainmen, a railway labor organiza- 
tion now in its 73d year, composed of men who operate the trains over the road 
and in the yards of the railroads. Our organization is a part of the Railway 
Labor Executives’ Association, and we endorse and support the views of that 
group, as they have been expressed to you, concerning the various measures 
which you have under consideration. My statement is to add emphasis to some 
suggestions regarding transportation policy. 

We were interested in the report which was the basis for H. R. 6141 and 
H. R. 6142 which you are considering. We are opposed to any legislation which 
would give to the Interstate Commerce Commission the power to overrule the 
several State commissions on questions involving such local matters as station 
closings, train takeoffs and similar problems. 

In other respects we approve, in general terms, the economic objectives of the 
report. However, I want to say, in passing, that the report does not by any 
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means go far enough. It dwells upon the policy of Government in regulating 
the economic relationship between the different forms of transportation, yet it 
ignores completely the policy of Government in providing transportation facili- 
ties, or subsidies. for some but not all of the competing segments of the national 
transportation system. 

Congress is right now engaged in the process of allocating many billions for 
a national system of interstate highways to be designed for the transcontinental 
transportation of freight by truck. Equality of competitive opportunity cannot 
be achieved when Government subsidizes one of the competitors. 

Without question, the most important part of this report and the bill before 
you is that which would lift some of the restraints against competition. It seems 
to me the really important parts of this bill should be treated separately and 
action should be taken on such part or parts of it as may have some chance of 
passage at this session. A few days ago, I made a speech in which I touched 
upon this subject. In those remarks, I said: 

“I have a suggestion about freight rates that I believe to be practical and 
timely. * * * Much has been said about the so-called Cabinet Committee Report 
on Transport Policy and Organization and the pending bills to put it into effect. 
Railway labor must oppose some and will support others of its recommendations. 
The report has brought to light the action of the ICC and its interpretations 
of the Interstate Commerce Act so as to deny the full, free play of competition 
between the various modes of transportation. Among other things—many other 
things—the report urges action by Congress to make it clear that whenever 
a carrier by one mode proposes reduced rates which do not discriminate and which 
yield revenue above cost, those rates may not be rejected merely because they 
adversely affect the rates or earnings of a carrier by another mode. 

“Now there’s an idea that I can buy. And one the great American public 
can buy. In fact, it’s an idea that everyone can and will support—everyone, 
that is, except those who are afraid of competition. 

“But there’s something else that seems utterly clear. This is the 22d day 
of March. It won’t be long before adjournment. As practical men, we know 
if hearings are to be held upon the whole report and all of its many recom- 
mendations, there is grave doubt as to whether there is yet time for any con- 
structive action to get through both Houses of Congress before adjournment. 

“There is no reason that I can understand why this whole report must be 
handled in one package. It makes sense to me for the committees to bite off 
n0 more than they can chew. I hope the committees will give thought to a 
short bill dealing only with these umbrella rates—to quick and full hearings 
on that one measure, and action on it in both Houses this session. Forgetting 
the selfish interest of the carriers that might be affected on either side of this 
action, it is high time that the shippers and consumers be given the consideration 
they deserve. If a railroad or a truckline or a barge line can reduce rates and 
get more traffic without discriminating and can make money in the process, it 
should be allowed to do so. 

“As a gesture of fairness to the millions of hard-earned dollars invested in 
the railroads, to the million railroad employees, and their wives and families, 
and the millions of men and women dependent upon railroad service, Congress 
should take prompt action to untie the hands of the railroads in their competitive 
struggle for survival. They should be allowed to defend themselves. The law 
should be amended at this session of Congress so that any carrier which can 
reduce its rates, without discrimination, and yet make money in the process, 
should have the full power to do so.” 

The progress of these hearings so far proves the validity of this suggestion 
about taking one thing at a time in modernizing our transportation policy. If 
consideration is limited to only the matter of minimum rates, there might yet 
be time for constructive action in this session. 


Mr. Harris. I am sure everyone here, and many other people in the 
transportation industry, join us of the committee when we say we 
were saddened by the sudden passing of the Honorable Carter Fort, 
late yesterday afternoon. 

Mr. Fort had been with the Association of American Railroads for 
many years, representing that great industry serving the entire popu- 
lation of the United States, and in that capacity in his way, with the 
philosophy and principles that he knew, S advocated those things 
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that he believed sincerely to be in the best interests of this industry 
as it serves the public, the people of the United States. 

Mr. Fort had been before this committee on many occasions. He 
was before this committee on this particular problem presented to us 
by the Cabinet Advisory Committee of the President of the United 
States. 

In view of his position, in view of the association that Mr. Fort 
had had here in Washington and with the transportation industry, 
and in view of the fact that Mr. Fort had been before this committee 
on many occasions and had just appeared and testified prior to his 
attack, and out of respect for his honesty and integrity, and the high 
ethics which he held in the profession as a lawyer and as a citizen, 
we felt it would be most appropriate to meet and, out of respect to 
him and in our sympathy to his family in their bereavement, to ad- 
journ the committee. 

Mr. Leighty, did you have some additional remarks? 

Mr. Letcuty. Yes, Mr. Chairman. 

Of course, all of the railroad labor executives who knew Carter 
Fort, and they were many, were saddened and shocked to learn of his 
sudden passing. We have had a lot of experience with Carter Fort. 

He was a man among men. His integrity was unchallenged. His 
word was not only as good as his bond, but was his bond. You could 
always depend upon him to do what he said he would do. 

In all of our experience with him, we have never, on any occasion, 
found him to do anything that could possibly challenge the great 
integrity of this great man. 

It is difficult for me to say much, because I knew Carter Fort very 
well, and I have discussed many, many problems with him. We dis- 
agreed, naturally, on many things, but still it did not interfere in any 
way with our friendship for each other, and our ability to cooperate 
on many, many matters. Not only the organization but I personally 
feel a great: loss. 

We think that the committee is paying him a deserved tribute in 
recessing the hearings for the day. ank you. 

Mr. Harris. Thank you, Mr. Leighty. 

Mr. Prnxney. Mr. Chairman ? 

Mr. Harris. Mr. Pinkney. 

Mr. Pinkney. May I have a moment or two of the committee’s 
time ? 

Mr. Harris. Yes, Mr. Pinkney. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Prnxney. I should like, on behalf of Carter’s brother lawyers, 
to say that I can agree wholeheartedly with the fine things that have 
just been said about him. 

Carter Fort was a man of great ability, a man of great integrity. 
He had been my personal friend. Although we have been adversaries 
in many proceedings, there is the old saying in the law that we strive 
mightily as adversaries but eat and drink as friends. 

IT think that is true of all of the aes who knew Carter, whether 
they were on his side in the cases or whether they were opposing. 
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It is a great loss to transportation, because I consider him one of 
the outstanding men in the ee field in America. He knew 
his subject; he expounded it ably. I should like to say this brief 
tribute to him. 

I might add we have, within the past 10 days, lost 2 of our outstand- 
ingmen. Ten days ago Jack Garrett Scott died. I think it is going 
to be a long time before we find men who can fill the shoes of those two 
mighty advocates and champions of the transportation cause. 

Mr. Harris. Thank you, Mr. Pinkney. 
Mr. Preston. Mr. Chairman, may I say a word ? 
Mr. Harris. Yes. 


STATEMENT OF THOMAS L. PRESTON, GENERAL SOLICITOR, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Preston. I cannot let this occasion pass without a word said on 
behalf of the Association of American Railroads, particularly the law 
department of the association and the railroad counsel throughout the 
country who depended so largely upon Mr. Fort for advice and guid- 
ance, and the presentation of the industry’s views in many proceedings 
and on many occasions. 

The only thing I have in mind in rising now is to express our appre- 
ciation, and what I know will be the great appreciation of Mr. Fort’s 
widow and family, for this rather unusual tribute which your com- 
mittee has seen fit to pay to him upon his sudden passing. 

I know from my intimate contact with him in our work over the 
past 10 or 12 years that it was a particular source of pride to Carter 
Fort that he never came before this committee without having ex- 
hausted to the last drop of his ability all the research, all the study, all 
the thinking he could devote to a presentation which would be the best 
possible presentation from the standpoint of those he represented, 
and helpfulness to the committee in consideration and solution of the 
problems before it. 

I do not need to say to this committee, I am sure, anything in way 
of confirmation of the very handsome remarks made by Mr. Leighty 
and Mr. Pinkney with reference to Mr. Fort’s probity and his ability. 
But what I wish to do.is to express our very great appreciation of 
the tribute that your committee has seen fit to pay to Carter Fort upon 
his passing. 

Mr. Harris. Thank you. 

Mr. Priest. Mr. Chairman. 

Mr. Priest, our chairman. 

The Cuairman. Mr. Chairman, I certainly would not want this 
opportunity to pass without a personal word about Carter Fort. The 
news that Carter Fort has passed away, came with the impact of a 
great shock, and suddenly I felt a very personal loss. 

I have been a member of this committee 14 years, and since I first 
became a member he has been appearing regularly before the com- 
mittee because of the great amount of legislation in which he, and 
the American Association of Railroads, was interested. 

I considered him a very close, personal friend. We did not always 
agree, but Carter Fort was the type of man with whom you could 
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disagree without any disagreeableness. He could disagree with you 
and still be most agreeable in the process of his disagreement. ~ 

I appreciated what Mr. Leighty, Mr. Pinkney, and Mr. Preston 
have said about his honor, his integrity, his ethics. I think those 
of us who have been on the committee and who have observed him 
over the years can agree in every respect with what has been said 
already. 

In moments of this sort when we are saddened by the loss of some- 
one with whom we have been very closely associated, words seem 
woefully weak, and only deeds and acts take on the semblance of 
greatness. Measured by all standards, Carter Fort was a gentle- 
man and a great man. 

I wish, Mr. Chairman, to express to his family, his asséciates and 
his friends my very deepest sympathy in this hour of grief and sor- 
row. Iam very appreciative of the position taken by the subcommit- 
tee this morning in recessing these hearings out of respect to his 
memory. 

Mr. Harris. We appreciate very much your coming to our session 
this morning, Mr. Chairman. 

Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, it is with a deep feeling of regret 
that I learn of the passing of Mr. J. Carter Fort. Mr. Fort for many 
years has aden before this committee as a representative of the 


Association of American Railroads. In latter times, he has filled the 
office of general counsel of the association with rare ability. He was 
highly respected by the members and staff of this committee. We 
had great respect for his ability and integrity. Consequently, we 
always gave close and careful consideration to any views he expressed 


in appearing before our committee on matters of legislation under 
consideration by the committee, and in which his association was 
interested. We found him at all times a man of strong character, 
whose integrity and honesty of purpose were outstanding and recog- 
nized by all. His fine and well-considered presentations before this 
committee gained prestige, not only for himself but also for the 
Association of American Railroads of which he was a faithful and 
talented representative. We shall all miss him grealty. We extent to 
his family our deep and sincere sympathy for the great loss they each 
have sustained. 

Mr. Hinsnaw. It seems to me, Mr. Chairman, that this bench forms 
a sort of hammer and anvil arrangement, upon which is hammered 
out the intricacies of difficult legislation. Those who appear before us 
are of varying personalities and abilities. I think that the best legis- 
lation is always formed through the presentation by the witnesses be- 
fore us, of the honest, unvarnished truth, without any attempt to 
sway one way or another except by the logic of the presentation. If 
I do say it, this committee is rather sensitive to efforts to sway its opin- 
ion through anything but the truth. 

Carter Fort, in appearing before this committee, has never tried to 
use any other method than the absolute truth. That we have greatly 
appreciated. It has helped us greatly in the formation of the legisla- 
tion. We have relied on his statements as being the full truth as he 
saw it. 

I would like to say now, for the benefit of those who may appear be- 
fore us hereafter, that his service tot this committee well exemplifies 
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the type of person who is influential in the drafting of legislation. 
His character was exemplary. We shall miss him and our deepest 
sympathy goes out to Mrs. Fort and his family. 

Mr. Harris. Mr. Williams? 

Mr. Wituiams. Mr. Chairman, long before I came to Washington, L 
was aware of the reputation of eminence which Mr. Fort held in the 
legal fraternity and in the field of transportation. 

I considered it a great privilege, therefore, to make his acquain- 
tance after I came to Washington, and to become a very close friend 
to him. 

I soon found that the distinguished reputation that he had made in 
his field was well earned and well merited. 

I join, Mr. Chairman, with other members of the committee in 
acknowledging a great personal loss in Mr. Fort’s passing, and also 
in expressing deepest and most heartfelt sympathies to his family and 
loved ones. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Chairman, for the 10 years that I have been a mem- 
ber of the committee, I have been greatly impressed with the charac- 
ter of the witnesses who appear regularly before it. Some of them are 
lawyers, some of them are people in specialized fields, like the field 
of communication, the field of aviation. We owe much to their ex- 
perience and technical knowledge. Nobody who appears regularly 
before this committee has impressed me more than has Mr. Fort. 

In his representation of the railroads he had occasion to discuss 
with the committee not only problems affecting the operation of the 
railways, but also the very difficult and highly technical questions in 
the field of railroad retirement. 

I really do not know how the committee could have gotten on as 
well as it has without the assistance of men like Mr. Fort. He had 
enormous knowledge, great experience, great fairness of mind, mod- 
eration, kindness, and gentleness. He was very kind in numberless 
ways to me personally. 

I feel a great sense of loss and sorrow at his death. I have the 
deepest sympathy for his family. 

Mr. Harris. Mr. Flynt? 

Mr. Frynvt. Carter Fort was a native of my State of Georgia, 
having been born in Lumpkin which is in Stewart County in the 
congressional district adjacent to and south of the one I represent. 
I have been in Congress but a short time and am a new member of this 
committee so that my personal acquaintance with Carter Fort was 
comparatively short. However, in Georgia we all take pride in our 
native sons who through their accomplishments bring distinction and 
honor to themselves so that I knew of Carter Fort and his family 
before I came to Congress. 

The Fort family in Georgia is a distinguished one and has for more 
than three generations been prominent in legal and judicial circles 
in our State. Carter Fort has indeed maintained the finest traditions 
of his profession. : 

His reputation was that of an excellent lawyer with special talents in 
the field of transportation law, a tireless worker who believed that any 
matter that deserved his attention also deserved his best efforts, a 
determined and effective advocate for the railroad industry with 
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which he was so long associated, and above all a man upon whose 
word you could rely 100 percent. As I say, I did not personally 
know Carter Fort long, but long enough for me to determine that in all 
respects his reputation was deserved and I believe that one of the 
highest tributes I can pay him is to say that I always took his state- 
ments exactly as he expressed them. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotiiver. Mr. Chairman, I was greatly shocked and saddened 
when I heard the news this morning of Mr. Fort’s passing. It illus- 
trates, of course, to all of us, the transitoriness of this brief human 
existence, but it also tells us the value of character in a man. 

Certainly, what has been said here about the probity of our dear 
friend is true in all respects. I think no other witness that ever ap- 
peared before this committee had received more confidence from the 
committee than Mr. Fort, nor is there any witness that ever deserved 
that confidence more than he. 

In developing legislation for this great country of ours, it is of ut- 
most importance to the Members of the legislative body that we hear 
from people upon whom we can rely, that we hear from people who 
are well informed. It also is of importance that we hear from people 
representing particular and special interests. That all is part of the 
legislative process. 

In every respect Carter Fort measured up to these standards. He 
was a great man. He was a man of character, a man of ability. We 
shall surely miss him in this committee room. 

Like others of his friends on this committee, I join in sympathy 
to his family, and pray that the goodness of God will enable them to 
come through this ordeal. 

Mr. Harris. Mr. Dorr? 


STATEMENT OF L. J. DORR, EXECUTIVE SECRETARY, NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 


Mr. Dorr. Mr. Chairman, it was a shock to learn this morning of 
the sudden passing of Mr. J. Carter Fort, vice president and general 
counsel of the Association of American Railroads, and I hasten to join 
with you, the members of your subcommittee, and members of the 
transportation fraternity in expressing our regrets at his untimely 
passing. The National Industrial Traffic League would like to ex- 
press the deep sympathy of its officers and members. 

The many shippers and receivers of the Nation, who comprise the 
membership of this organization, have learned through years of asso- 
ciation with Mr. Fort to respect him greatly for his integrity and 
wisdom. Mr. Fort’s contribution to the advancement of transporta- 
tion and transportation regulation will long stand as a monument to 
him. The railroads and the shippers of the Nation have suffered a 
great loss in Mr. Fort’s passing. 

Mr. Harris. Out of the great respect that we hold for Carter pa 
in reverence to the memory of him as a great man and citizen an 
what he meant to the transportation industry of this country and to 
the legal profession, and in recognition of the sympathy that we have 
for his family, the committee will now adjourn. 

(Thereupon, at 10:37 a. m., the committee recessed to reconvene 
subject to the call of the Chair.) 
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TUESDAY, MAY 22, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 2 p. m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. I have requests from a number of people for insertion 
of their statements in the record, and they may go in the record at 
this point. 

(The statements referred to are as follows:) 


STATEMENT OF MARviIN B. Mars, Kansas Crry, Mo. 


My name is Marvin B. Marsh, of Kansas City, Mo. I am a businessman in that 
city, but I appear before you today as president of the Mississippi Valley Associa- 
tion. 

The Mississippi Valley Association was incorporated in 1919, under the laws 
of the State of Louisiana. Our membership of about 2,000 is to be found in 
30 States of the United States, but it is largely concentrated in the 23 States 
between the Appalachian and the Rocky Mountains that drain into the Missis- 
sippi River. These members are large and small businesses, chambers of com- 
merce, trade associations, municipalities, and individual citizens. 

The conservation, management, and use of our natural resources, particularly 
soil and water, is the foundation upon which the future of America will be built. 
In our 88 years of existence we have become known as America’s voice in water- 
resource development. 

At our 87th annual convention held in St. Louis February 6 and 7, 1956, 1,100 
delegates from 27 States and the District of Columbia passed resolutions that 
I believe have a direct bearing on legislation now pending before this committee. 
These resolutions, by the way, were adopted without a dissenting vote. They 
are as follows: 


TRANSPORTATION POLICY LEGISLATION 


“We advocate and support full development of the Mississippi Valley inland- 
waterways system for commercial navigation to the fullest extent consistent 
with economic justification. 

“The report of the Presidential Advisory Committee on Transport Policy, if 
enacted into law as proposed in certain sections of 8. 1920, H. R. 6141, and H. R. 
6142 (84th Cong.), would weaken the Interstate Commerce Act to the point 
that certain carriers would be substantially free to engage in destructive com- 
petition against other carriers to the detriment of the public interest. 

“Therefore, this association is opposed to such sections of 8. 1920, H. R. 6141, 
and H. R. 6142 and any other similar legislation which would accomplish the 
above-stated results. While acknowledging the merit of certain portions of 
the committee report, we feel that the various recommendations should be intro- 
duced and considered separately by the Congress.” 
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TRANSPORTATION ACT OF 1940 


“We urge the Interstate Commerce Commission, in its enforcement of section 
3 (4) of the Transportation Act of 1940, to recognize the importance of barge 
transportation and require the railroads to give the same consideration in switch- 
ing charges, proportional rate applications and divisions of joint through rates 
to ex-barge traffic as is given to ex-rail traffic.” 


RAIL-WATER RATE DIFFERENTIALS 


“Proposed legislation would amend section 307 (d) of the Interstate Com- 
merce Act so as to require that differential rates on joint rail and water traffic 
must be justified solely by lower costs over the joint route. If enacted, this 
legislation would remove the discretion presently vested in the Interstate Com- 
merce Commission to consider ratemaking factors other than costs in prescrib- 
ing the relationship between joint rail-water and water-rail rates on the one 
hand and all-rail rates on the other. The association opposes enactment of such 
legislation on the further ground that it strongly savors of legislative rate- 
making.” 

It is our belief that another position taken by this group of people largely 
consisting of purchasers of transportation, would be of interest to this committee. 
We think that the following resolution, if enacted into law, would have a pro- 
found, beneficial effect on the all-important transportation system of the United 
States. This resolution is as follows: 


TRANSPORTATION TAXES 


“We reaffirm the position heretofore taken by the association advocating and 
urging repeal of the law under which wartime transportation taxes are being 
levied against the movement of freight and passengers.” . 

We urge this committee to give careful consideration to these recommenda- 
tions because we believe them to be recommendations of a cross section of 
thinking Americans. 


STATEMENT oF F. L. PARTRIDGE, BURLINGTON SHIPPERS’ ASSOCIATION, INC. 


May it please the honorable chairman, Oren Harris, and members of his com- 
mittee: My name is F. L. Partridge, my home address is 2141 Mount Pleasant 
Street. I am a homeowner, taxpayer, registered practitioner, registered with 
the Interstate Commerce Commission, having been admitted to practice August 17, 
1929. I am the executive secretary-director of traffic of the Burlington Shippers’ 
Association, Inc., with offices located in the Riepe-Peterson Building, 214% 
North Fourth Street; each address is located in the county of Des Moines, city 
of Burlington, and the State of Iowa. 

I have been a resident of the great State of Iowa, continually, since April 14, 
1941, and I have been employed in my present position since that date. Prior 
to April 14, 1941, I was connected with the Grovier-Starr Co., interests in 
Hutchinson, Kans., and Kansas City, Mo. Our company was the largest fresh 
fruit and vegetable operator west of the Mississippi River, having been associated 
with that company from 1921 to 1941. 

I have been actively engaged in the handling of all phases of transportation 
since 1912, and on May 19, 1956, I will have completed 44 years in transportation, 
during all of which time I was located in what is known as the Great Mississippi 
Valley and the Great Plains States. I have dealt with all types of transporta- 
tion, handling rate litigation, checking rates, routes, claims, representing motor 
carriers in various proceedings, and in various capacities. 

With these limited qualifications, and I can relate more but time will not 
permit, and knowing transportation, buying transportation, and its application 
to small business, which has spanned so many years, I speak with authority 
on the matter of proposed legislation now before this committee. 

The Burlington Shippers’ Association, Inc., is the transportation department 
of those names which appear on exhibit A, page No. hereof and made a 
part hereto, which association was organized in 1919, buying transportation 
and the association has been actively engaged in the handling of all types of 
transportation matters since its organization. The association is a corporation 
organized, existing, and operating by virtue under chaper 2, title IX, of the 
Code of Iowa. 
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The purpose of this association (shipper’s transportation department) is to 
promote and protect without profit, industry, commerce, and the public generally 
in the city of Burlington, Iowa, adjacent territory as well as throughout these 
United States, should rates, rules, regulations, legislation, as well as charges 
be imposed by common carriers and others throughout this county, seriously 
affect industry, our customers, receivers, shippers, of each large and small ship- 
ments, or impair the economy of our industry, business, and the country as a 
whole. 

The association’s membership is comprised of manufacturers, distributors, 
banks, businesses, and retailers, most of whom are shippers of each large and 
small shipments. Our people have national distribution, and do export and 
import various commodities; some have plants, businesses, or carry on ware- 
housing distribution at various points throughout these United States. 

This association advocates and promotes sound, efficient, and economical trans- 
portation system and/or systems under efficient management, and to meet 
competition at reasonable rates and charges. The word “reasonable” is to imply 
or mean * * * all shippers, all industry, large or small, shipping large or small 
shipments, be required to pay their reasonable and respective portion of the 
transportation burden or bill (predicated on the volume and size of shipments 
made) nondiscriminating, between shippers, cities, localities and/or common 
carriers. We advocate free enterprise as we know it, in this our great Nation. 
May we refer the committee to section 5a, part 1, Interstate Commerce Act, as 
amended June 17, 1948 (49 U. C. C. 5b). This section of the act has the effect 
of relieving railroads and shippers as well from being embarrassed by the Depart- 
ment of Justice, in the matter of ratemaking, etc. Under this section, and it is 
my considerate opinion, it gives to the railroads and others sufficient latitude in 
rate agreements, rate bargaining, and the making of rates and charges. 

However, perhaps I should state my position and my views with respect to the 
proposed legislation. We are opposed to the proposed legislation, with certain 
exceptions, which we will unfold to you as we go along. 

As we view the proposed legislation, there are definitely two interests that 
should be concerned with the effect of the proposed legislation should it become 
a reality. First, motor carriers—in these carriers we have no concern. Second, 
small business, in the hundreds of rural communities, which type of business is 
rapidly being dried up. 

Now we shall proceed, and I ask the committee to pardon my injecting our 
interest at this time. 

Hundreds and hundreds of rates have been changed, are now being changed, 
and will continue to be changed, increased or reduced, as the case may be, as 
authorized under section 5a, and it is very frequently that the interstate Com- 
merce Commission suspends for investigation, rates and charges so made. This 
piece of legislation was in the interest of shippers and carriers alike, as well as the 
public generally, and needs no revision at this time. 

Therefore, Mr. Chairman and members of your committee, in what manner or 
form will the proposed legislation, H. R. 6141, be of benefit? Who prompted 
the President to establish the Presidential Advisory Committee on Transportation 
Policy and Organization, and what objective was to be claimed? What did 
the members of the committee have in mind when they recommended action, 
and had this to say: 

“1. Increased reliance on competitive forces of transportation in ratemaking 
in order: 


“(a) to have transportation enterprises function under a system of 
dynamic competition which will speed up technical innovation and foster 
the development of new rate and service concepts; and 

“(b) to enable each form of transportation to reflect its abilities in the 
market by aggressive experimentation of rates and service in order to 
demonstrate to the full its possibilities for service to the shipping and travel- 
ing public ;” 


What is wrong with our present system under section 5a? Nothing that rail- 
road management cannot correct; new and additional legislation is not needed 
for management to effect new rates and service concept. All that is needed is 
new blood in railroad management, on a probation basis, to do the job now 
authorized under the act, or get out. 

These remarks apply fully to that portion of the committee’s recommendation 
under 1 (b): 
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“Recommendation 2.—Maintenance of a modernized and financially strong 
system of common carrier transportation.” 

May I submit that we do today have precisely that, and shall always have the 
finest transportation system and/or systems on the face of the earth, unless it 
is management themselves that destroy, not build their plants, and when I use 
the word “destroy,” I inelude that literally hundreds of small businesses will 
likewise be destroyed in the future as they are today. * * * Why? Lack of 
reasonable transportation and extreme keen competition. Legislation will not, 
on its recommended basis, in any manner improve the already deplorable condi- 
tions now existing in small business which represents largely small shipments 
in transportation. 

Frankly, it has been my experience over a period of years, and today is not to 
be excepted, and I have so informed my employers, that the salvage of small 
business can only be effected by the railroads handling the distribution of their 
goods, and we do continue to buy railroad transportation such as it is. 

“Recommendation 3.—HEncouragement of increased efficiency and economy in 
the management of all transportation services in order to give the ultimate con- 
sumer the benefit of the lowest possible transportation costs.” 

Our present day common carrier dilemma will not be corrected through en- 
couragement of legislation. There isn’t anything wrong with the railroad rates, 
unless the increases authorized in Ha parte Nos. 175 and 196 has the effect of 
placing the value of the service beyond the ability of small business to buy. 
One of our paramount railroad problems of present day operations is the lack 
of service, and the railroads, generally speaking, are operating in the same 
manner in the movement of small shipments, as they did in the iron horse days. 
Our shipments are being delayed, damaged, misrouted, held in the possession of 
common ¢earriers at points short of the ultimate destinations, all of which results 
in an economic loss to shippers, receivers, as well as common carriers. 

No, gentlemen, it isn’t encouragement that is needed in transportation, it is 
those with the courage to do this better, those with an incentive to work, those 
who are cognizant of their responsibility to the public generally under their 
certificate of necessity and convenience. 

As indicated on our title page, we are in opposition to this legislation as pro- 
posed in H. R. 6141, which we are to assume was framed from the Advisory 
Committee’s report and submitted to the House of Representatives by request, 
and by the Honorable J. Percy Priest, Congressman from the great State of 
Tennessee, in the first session, 84th Congress. 

We oppose H. R. 6141, almost in its entirety, and before we close this statement 
I will make certain sound suggestions as we go along, which I feel will warrant 
serious consideration at this time or some later date. 

I have given serious and careful consideration and study as well, to the many 
statements, press articles, speeches, and other materials on this subject, offered 
in support, as well as in opposition, by railroad, motor carriers, shippers’ repre- 
sentatives, interested individuals, professors, members of the Interstate Com- 
merce Commission; I have also discussed this matter with State and Federal 
representatives. Most of the material and discussions I find most interesting 
and enlightening; other information on the subject would go to the point of 
depending on whose ox was being gored. 

Perhaps this statement may not be viewed by those falling into the last class, 
as I have failed to find in any statement or speech, if you please, where mention 
is made of small business, the forgotten man, Mr. Shipper, by reason of big 
business being favored, results in small business being dried up day by day, 
the final result being that the small business is getting smaller and large busi- 
ness growing larger. With the elimination of small business it undoubtedly will 
drastically weaken a pillar of our economy, as small business is that one im- 
portant asset in our economy; our business, our folks in the rural districts, and 
small business is a very important part and must be preserved. 

So, Mr. Chairman and committee members, when I speak of small business, 
it is to imply: small shippers and receivers of small shipments. Therefore, I 
speak for my employers; I likewise speak for their customers who are the small 
outlets—small business located in the hundreds of rural and small communities, 
in small villages and small towns to be found throughout the Midwest Plain 
States. 

This is the type of business, the forgotten business, which this legislation, 
if adopted, will result in a loss of thousands and thousands of dollars, if they 
are not to remain. Small business is the bread and butter of our employers 
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(shippers), and we depend on such business for our profits, so what effect will 
H. R. bill 6141 have? 

The text of H. R. bill 6141 and companion bill, S. 1920, will hasten the day, 
as well as pave the way for their elimination. 

Please, Mr. Chairman and committee members, bear with us as we review 
briefly the Interstate Commerce Act, part 1, from the date of its inception, which 
was in the year of 1887, and why the legislation? 

An examination of the report of the Cullom Senate committee in 1886, which 
proceeded the enactment of the 1887 act, indicated the original regulations were 
designed primarily for two major purposes: First, To prevent excessive trans- 
portation rates and charges; second, to prevent unduly discriminatory and prej- 
udicial practices. 

Following with my personal view, the paramount evil chargeable to trans- 
portation carriers in these United States, as now conducted, is unjust, unreason- 
able, discriminatory and prejudicial rates and charges between persons, ship- 
pers, places, commodities, or particularly in descriptions of traffic. 

Financially sound and efficiently operated common carriers of any type, indi- 
vidually or otherwise, have the ability to produce and maintain a marketable 
product (service) for the transportation of people and property throughout 
these United States. In our industry of today there is a very close relationship 
between its ability to produce and transport; on the other hand, transportation 
agencies do provide the service in transporting raw material and the finished 
products between markets, as well as the consumers. 

It appears to me, at least, that some would spread to the public generally the 
impression that regulations have remained stagnant and unchanged for approxi- 
mately 69 years. What is the truth? 

The act has been amended from time to time by adding parts II, III, and 
IV, and part 1, the railroad section, has been amended more than 140 times 
by Congress, which action can be to keep regulation in time with transporta- 
tion progress. 

The Interstate Commerce Commission in their annual reports recommend to 
Congress many necessary changes, predicated upon their experience in the 
handling of thousands of complex transportation problems. We feel Congress 
continues to study transportation and make such necessary amendments from 
time to time, to cope with changing conditions in the interest of the public. 

Section 1 of the act requires of rail lines that all rates must be just and 
reasonable. This has been the common law for many years, all of which has 
resulted from the fact that some prices for transportation on some goods trans- 
ported between several points were excessive and injurious to the general public. 

The second purpose effected a standard of equality of charges for like and con- 
temporaneous transportation services, as well as prohibit every form of per- 
sonal discrimination. 

Perhaps another reason for regulation was to eliminate and outlaw cut- 
throat carrier competition * * * that kind of uncontrolled rate war which 
makes it impossible to maintain any degree of stabilization in transportation 
rates and charges between individuals, shippers, areas, or territories. Obviously, 
carriers themselves are greatly benefited by such regulation, and I question 
seriously if any rail line would go back or want to go back to the period prior to 
1887, which under ruthless rate-cutting resulted in not the fittest, but perhaps 
the most ruthless, surviving. 

It is unbelievable that carrier competition as of today, particularly between 
the different types and modes of transportation, if freed of all restraints, would 
not be destructive to fair and just shipper rate relations, as was prior to the 
enactment of the original act in 1887. 

Turning to carrier competition, overlooked perhaps, is the most important fact 
that under present regulations, part 1 of the act, and other parts if you please, 
regulated carriers are free to adjust their rates within a zone of reasonableness. 
Obviously they not only have the right, but it is one of their functions to 
initiate lawful rates without first obtaining the sanction of the Commission. 

Such competitive rate adjustments initiated by carriers occasionally reach the 
Commission, because of another carrier or group of carriers protesting the 
action of the other as constituting an unfair competitive practice. Will this 
procedure be corrected under the proposed legislation? Obviously, no. 

The proposed legislation would create additional evils and injustices to small 
business, and would not correct the so-called outlaw protests coming from those 
(Ratemaking Bureau) who have no interest in such matters. Their interest 
is to process rate and charge subjects, to publish and file with Federal and 
State Commission tariffs in accordance with the prescribed requirements. 
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Delays in effecting changes in rates and charges, whether it be an increase 
or a reduction, can be charged directly to the carriers themselves, as this pro- 
cedure is authorized in their agreement—ratemaking, section 5a. This in- 
cludes rates initiated to meet carrier competition, as well as to move the traffic. 
Yor the benefit of the record, here is an example: 

«“* * * the matter of a revision and reduction in carload rates on cotton piece 
goods, originating in Lindale and Trion, Ga., destined to Fairfield, Iowa, and is 
identified by Southenr Freight Bureau Submittal No. A-23261, and Western 
Trunk Lines Committee Application No. 16-418, was submitted to the rail lines, 
and was in their hands for more than 1 year, after which the reduction was 
published in the tariff and was effective February 29, 1956.” 

In the meantime conditions have changed, transportation conditions that is, 
and I am doubtful if the rates effective February 29, 1956, will encourage the 
movement of the traffic in carload shipments, as the rates published were sub- 
ject to and increased 15 percent and 6 percent under Haw Parte 175 and 196 
proceedings respectively. 

Obviously bill H. R. 6141 gives to the public no assurance that this deplorable 
handling by carriers, without interference by the Commission, will not continue. 

Iron and steel rates from the Chicago, Ill, producing area to Fairfield, Iowa, 
have been in the hands of the rail rate and freight traffic managers committee 
for the past several years; the latest proposal is Western Trunk Line Application 
No. 24-1919, which proposes a 43-cent rate, minimum weight 60,000 pounds, in 
lieu, I assume, of the present rail rate of 39 cents, minimum weight 40,000 
pounds, and the present motortruck rate of 39 cents, minimum weight 20,000 
pounds. Are we, as shippers, buying transportation interested in the proposed 
or present railrates? The answer is most obvious. 

The motor carriers initiated the 39-cent rate, minimum weight 20,000 pounds, 
and have maintained it over a period of years, and they are entitled to the 
traffic on that basis. I personally requested of the rail lines to establish the 
39-cent rate, minimum weight 40,000 pounds, and to establish a 5-cent differential 
under the 39-cent rate or 34 cents, minimum weight 80,000 pounds, as covered 
by Western Trunk Line Application No. D-24-1834, which application was 
disapproved. 

At the time of my appearance before the Standing Rate Committee, I so in- 
formed the Committee that the 39-cent rate would not return the traffic to the 
rails unless it was an occasional car to be used in transit. Thus, I sincerely 
feel the 34-cent rate would return to the rails a portion of the traffic. 

Such deplorable handling of rate matters under section 5a—will H. R. 6141 
correct this condition? Again, in my opinion, the answer is most obvious. 

Here is the standing or present and proposed rates applicable to iron and 
steel articles, between points indicated : 

Rail rate 39 cents, minimum weight 40,000 pounds, charges per car, $176. 

Rail rate 43 cents, minimum weight 60,000 pounds, charges per car, $258. 

Rail rate 34 cents, minimum weight 80,000 pounds, charges per car, $272. 

Truck rate 39 cents, minimum weight 20,000 pounds, charges per truck, $78. 

In the present day of car shortage, all should be interested in utilizing to 
the greatest degree transportation facilities, but the action of the rail lines, in 
this example, would not so indicate. 

Was it, or is it, the lack of legislation, or is it too much legislation that results 
in such action? In view of the motortruck rate of 39 cents, the rail lines will 
not enjoy the traffic, as motor carriers who made the rate are entitled to and 
will enjoy the transporting of the traffic and we, as buyers of transportation, 
shall continue to use motor carriers. Why? Because their service on this 
particular traffic is far superior to that of rails. 

In view of these two examples, which are indicative of many handled during 
my many years of transportation experience, why would railroads support 
legislation that would destroy part 1, or implement part 1, with an amendment 
to the act? Why would railroads support legislation that would retire the 
National Transportation Policy which, to my way of thinking, is a very fine 
piece of legislation? Frankly, the reason has not been explained clearly to me. 

Unless we effect amendments to the act in the public interest, not solely car- 
riers’ interest, may I suggest the present be maintained? I would suggest that 
section 13 be deleted, and give back State rights in the matter of transporta- 
tion rates, charges, etc. 

Also, an amendment could and should be made that would vutlaw forever 
the filing of petitions for suspension and investigation of rates and charges by 
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rail lines, and particularly motor carriers, who use their tariff bureau as a 
guinea pig, as a cover-up of the true protestant. 

Motor carriers, under part II of the act, will publish rates and charges for 
their member lines under independent action, after they have received instruc- 
tions; then, under the name of the bureau they will petition for suspension and 
investigation, which during the past 2 years the Commission has chronically 
permitted suspensions. Such procedure must be eliminated, which requires 
cretain specific amendments and specific language, which will give the Commis- 
sion specific administrative duties in their handling of such matters. 

However, it would not be my purpose to eliminate petitions for suspension, 
wherein a petition can and does show for good cause their action, predicated 
upon definite facts, which cause and action would come under reasonableness, 
preference, prejudice and/or discrimination, not from one’s individual likes or 
dislike. Motor carrier tariff issuing bureaus are guilty of these acts, and their 
methods of handling are grossly uncouth. 

Recently, the matter of tariff bureaus handling of such matters was before 
the Interstate Commerce Commission in Ex parte 194, without their taking 
appropriate action in the public interest. 

As I view the Advisory Committee’s report, it would be that our Congress 
believes that delays or changes in rates and charges, competitive or otherwise, 
usually are placed at the door of our Commission. 

How far from the true facts can such an assumption be? Under section 5a 
of the act, application, submittals, or proposals are filed, fostered by shippers 
and carriers alike, are referred to the tariff bureau, standing rate committee, 
after which they are reviewed by the freight traffic manager’s committee, and 
some go on to the executive committee. All of this procedure takes time, unless 
all railroad representatives are in agreement and willfully accept the rate com- 
mittee report. Then we have the side of the shipper, who pays the transporta- 
tion charges, who may or may not request a public hearing, provided for in 
section 5a, after which the matter is cleared with one bureau, and should the 
rate or rates involve more than one ratemaking bureau, the other railroads in 
other ratemaking bureaus must concur or decline the original bureau’s report, 
all of which takes time—-yes, plenty of time, and too much time. All of such 
handling is not the responsibility of the Commission—it’s the common carriers’. 
It has been my observation over a period of years, particularly the past 2 years, 
that all types of carriers who seek increases or reductiops in rates and charges 
experience very little delay on the part of the Commission in their acceptance. 

The Advisory Committee report, page 2, reads: 

“The shipper and ultimately the consuming public pay the cost of this dislo- 
eation. The consequent loss to the public, while incapable of exact estimate, 
is believed to amount to billions of dollars per year, and calls for prompt and 
decisive action.” 

How the Advisory Committee conceives such a statement to be true when 
applied to small business is subject to clarification. Obviously the proposed leg- 
islation will cause small business to dry up, and in many instances liquidate, 
as small businesses are unable to compete in the selling and distributing of their 
goods and products in the Great Midwestern Plain States, which is known as the 
Breadbasket of the World. Why? 

Please bear with me and I shall enlighten all. Small business cannot meet 
the competition of the large shopping centers, as it does not have the finances or 
the demand, and neither does it have the consumption to buy in large quantities. 

Large shopping centers have a larger number of selections, greater values, and 
lower price than afforded to the public by small business. Small business must 
meet the competition of mail order houses that ship by mail, express, and freight 
direct to the rural buyer ; also, he must meet mail order competition now existing 
in their retail stores in the larger shopping centers, which stores have available 
practically every conceivable, usable commodity in the particular area, and used 
on the farm and by the farmer. 

Small business must meet the competition of the many large supermarkets 
and large shopping centers, which are springing up outside the city limits of the 
larger cities. How does this work? All rural communities and States, generally 
speaking, are blessed with fine, improved, paved highways, which encourage the 
rural folks to own and operate automobiles; we can also add to this, those who 
own and operate airplanes. They are business people in every respect, as the 
Internal Revenue Department requirements impose that; he must be a business- 
man, a producer, a bookkeeper, and what have you. It is a pleasure trip for the 
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rural folks to drive 50 to 75 miles on a Saturday afternoon or evening to these 
larger shopping centers for the reasons so stated, and what are the results? 
Drying up and liquidation of small business in the rural communities, as this 
small business man cannot survive on the sale of a loaf of bread or a can of corn 
and peas for a week. 

How is this bill to affect his now precarious condition? Common carriers are 
now, as in the past, reducing rates and charges on volume shipments, which 
recuctions are enjoyed by big business, and by the same token they are now and 
shall continue in the future to increase rates and charges applicable to small 
shipments, as they cannot maintain their revenues on the volume of traffic they 
hoped to receive on the reduced rates applied to these co-called volume shipments. 
Railroads, without fear of molestation, would reduce rates and charges for big 
business at the expense of small business. 

I’ll give the committee a concrete example, which can be identified as Western 
Trunk Line, Union Station 6, Chicago, IIL, Application No. 79-366, issued August 
12, 1955, and supported quite vigorously by at least one railroad representative. 

The application involved less-than-carload, merchandise rates, and/or ratings 
when 5 or more articles weighing less than 25 pounds were packed in 1 container, 
shipment of as many containers as desired. 

The Burlington Basket Co., manufacturers of bassinettes, which commodity 
is in the furniture line and is classed as a baby basket, packs each article in a 
container, set up, weighing 10 to 12 pounds. 

The present rail classification rating is class 200, our present rate to your city 
of Washington, D. C., is $8.05. The application would permit chain, mail order 
or other national stores who use this commodity, to bring in an automobile, if you 
please, to Burlington, Iowa, sufficient articles (very small) pack 4 of each com- 
modity in our cartons of bassinettes regardless of the weight, just so shipments 
weigh 900 pounds or more, and ship from Burlington, Iowa, in the same car or 
truck with our bassinettes, class 60 or the class 60 rating to Washington, D. C., is 
$2.42. Our shipper, by reason of not producing small articles, could not avail 
himself of the requirements of the application, but would ship his 900 pounds 
at a cost of $72.45, whereas a 5, 10, 25 cent or dollar store could buy our bas- 
sinettes, pack 4 articles in each carton, the same service, stores in the same car, 
handled through the same transfer points, pulled by the same diesel motive power, 
the same railroad personnel, the same railroad transportation facilities, and his 
transportation cost would be $21.78. Can such rate agreements under section 
5a require additional legislation as proposed in H. R. 6141? Did the Advisory 
Committee, at the time of their deliberations, know of such inequalities now 
existing in small business? 

Gentlemen of the committee, the results of such ratemaking is ridiculous, 
yet we do find in the present-day railroad circles those who would encourage 
this type of ratemaking and support the proposed legislation. All adds up to 
favoring big business, discriminating against small business to the point of its 
elimination. 

All will agree that sufficient money is needed to maintain and operate a 
transportation agency, and rates must be of a sufficient level to warrant the 
maintenance of the operation, and when a carrier would favor and promote 
this type of ratemaking, giving to big business at the expense of small business, 
then I say to this committee that we need certain legislation which is not to be 
found in H. R, 6141, or the companion bill 8. 1920. 

All of this is permissible under existing ratemaking procedure, so why con- 
sider or enact, if you please, legislation which will let down the bars? My 
experience, particularly in the past 2 years, would go to the point that our 
commission permits such method of ratemaking and rates. 

As I view the Advisory Committee Report, and H. R. 6141, there are two types 
of business which have reasons for concern. First—small business, in which I 
am seriously concerned, and I am in opposition to the bill; the other—motor 
carrier transportation, of which I have no personal interest, as they are now in 
an era that existed after World War I—too much transportation facilities set- 
ting around on railroad sidings, in parking lots, and not sufficient traffic or ton- 
nage to utilize the available equipment. What we actually need, gentlemen, 
is business, tonnage, traffic—not legislation nor additional transportation facili- 
ties. 

Taking from the Week’s report: “Obsolete regulations.’ We have started 
reasons that our present regulations are sufficient, and if I am to consider the 
heading “Obsolete regulations,” it would be my position that the “obsolete” 
would apply to some of those officials in responsible positions, some of whom 
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are not qualified; others, in my opinion, have passed their usefulness in the 
handling of transportation matters. 

Economic characteristics are vastly different of motor carrier and railroads ; 
however, when it comes to competing for traffic, they are one and the same— 
neither have superior overall service, and neither can one demand and realize 
greater compensation, unless those buying transportation do not know their 
business. 

THE ESSENTIALITY OF COMMON CARRIER TRANSPORTATION 


Public interest does not require the maintenance of a sound and vigorous 
transportation service by “all” (emphasis ours) of the available means of trans- 
portation through subsidy. Perhaps Congress should open the Government 
coffers to small business and the program would be just as wise. 

Perhaps the Advisory Committee would lead the public to feel they should 
maintain all transportation service, regardless of cost, and perhaps common 
carriers are being spoiled to the end where they can look to Congress to loan 
or give financial aid taken from taxpayers to maintain all, at a time when we 
are already topheavy with transportation facilities and do not need all. As I 
view this situation it must be the survival of the fittest. We shall always have 
a sound transportation system and/or systems, unequalled by any in the world, 
and with our American way we do not need the use of taxpayers’ money to main- 
tain just that. 

Our country shall continue to grow, and any service which becomes beyond 
the ability of the user to pay definitely is not good, and no legislation such as 
proposed here will effect corrections. 

In the Advisory Committee report we find: 

“* * * proceeded from these fundamental premises in its reappraisal of na- 
tional transportation policy: namely, that the transportation industry operates 
today in the general atmosphere of prevasive competition; that adjusment of 
regulatory programs and policies in these competitive facts is long overdue; and 
that the restoration and maintenance of a progressive and financially strong 
system of common carrier transportation is of paramount importance to the 
public generally.” 

Again I say, Mr. Chairman and members of the committee, railroads as well 
as other forms of transportation have available under section 5a, the progres- 
siveness to do the very thing which I feel is being attempted under H. R. 6141— 
and why they do not show just a slight degree of progressiveness in rates, serv- 
ice, and facilities seems to me to be a great secret. Obviously, would railroads 
handling and procedure in the recent increase in rates and charges, Ex Parte No. 
196, lead those foreign to transportation, as well as those connected closely 
therewith, to believe that the proposed legislation is needed? Obviously no. 

The rail carriers, following by other modes of transportation on the basis of 
me too, executed what I term the Pearl Harbor sneak in transportation, at a 
most inopportune time, which was December 30, 1955; class I railroads filed 
with the Interstate Commerce Commission their tariff No. X—196, scheduled to 
go into effect February 25, 1956; all rates and charges involved therein were 
increased a straight 7 percent. 

The. Interstate Commerce Commission, in their January 4, 1956, order, did 
institute an investigation into the lawfulness of the proposed increases in rates 
and charges. Perhaps, if we say correctly, continuous hearings were held in 
Washington, D. C., for several weeks involving all of this matter, with the result 
that the Commission did grant a 6 percent increase with certain exceptions, as 
maximums, which volume trafficewise overall, would average approximately 5 
percent. 

Obviously no legislation as proposed in H. R. 6141 was needed for the rail- 
roads to pull the Pearl Harbor sneak, which I brand as their greatest transpor- 
tation bonehead action. 

This action of the railroads followed within 30 days after the Commission 
had granted as permanent increases those authorized in Ha Parte No. 175. 

Privately owned and operated motor vehicles have made rapid progress by 
reason of the ever-increased transportation rates and charges, and this type of 
transportation will continue to make inroads in the movement of traffic. 

As I view the present Federal requirements, private carriers are within the 
confines of their own private business, and the proposed legislation will in no 
way help or work a disadvantage to those who choose to transport their own 
products. The present act gives the Commission sufficient supervision and 
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control over those who would engage in the transportation of traffic under the 
so-called private carrier, as a subterfuge resulting in the violation of the present 
act. The law holds each, the carrier and the party paying the transportation 
charges, on entering into the contract, equally responsible for the violation 
thereof. 


CONTRACT CARRIERS 


We do not need all of this proposed legislation to amend the filing of rates and 
charges by a contract carrier. Frankly, I wouldn’t know why the act requires 
the filing of minimum rates and charges in the first place, as it should be the 
actual rates. 


BULK COMMODITY EXEMPTIONS 


Here again it appears to me that we do not need these long-drawn-out so- 
called hearings before this and that committee, or even the Presidential Advisory 
Committee on Transportation, to clearly define under part III of the act: “* * * 
exempt bulk commodities.” 


FREIGHT FORWARDER ASSOCIATIONS 


This is one subject which, in my opinion, has and is now being badly misused. 
It would appear to me that the railroad should be transporting the traffic which 
they are now transporting for forwarders. 

Permit the modified rule 10 of the classification to apply throughout these 
United States, and perhaps we can eliminate the so-called forwarders in their 
entirety. 

Following the move by railroads in the Ha Parte No. 196 proceedings, other 
forms of transportation immediately filed tariffs increasing rates and charges, 
being very happy to join the parade by climbing upon the bandwagon which 
created a transportation phrase “me too.” In one instance, as I recall, motor 
carriers, whose membership make up the Middlewest Motor Freight Bureau, 
Agent, Kansas City, Mo., involving the territory west of the Mississippi River 
in the States of eastern Colorado, Iowa, Kansas, Nebraska, a portion of Wyo- 
ming, North and South Dakota, Minnesota, Wisconsin, and perhaps other terri- 
tory, did effect increases in rates and charges without a hearing as to their 
lawfulness before the Commission. Obviously, the Commission and other in- 
terested parties were busy up to their necks in the Ha Parte No. 196 proceeding 
and overlooked the Middlewest Motor Freight Bureau action. Does it require 
additional legislation for such action on the part of common carriers? 

Precisely, the action which is needed and should be taken is certain legisla- 
tion to curtail these very acts by all forms of transportation. 

The Advisory Committee dealing with obsolete regulation has this to say in 
part: 

“* * * railroads and motor carriers, their economic characteristics are virtu- 
ally opposite, the one characterized by heavy investment and large elements of 
indirect and fixed costs while the other requires little investment and encounters 
a high proportion of direct and variable costs * * *.” 

The chief characteristic applying to each is competition, and this is a con- 
trolling factor in the making of rates or charges. I am buying transportation, 
which is a cold-blooded business with me, as I am not concerned with the finan- 
cial condition of any carrier; I’m concerned only with our own financial stand- 
ing and our own business, which is small business and is gradually, but surely, 
being eliminated. 

Should a transportation agency have what I want, the price is right and is 
within my ability to buy and pay for their product, service, I’ll buy. On the 
other hand, if the price is beyond its value and our ability to pay, we'll buy and 
operate as we are now doing—our own transportation systems in the further- 
ance of our own business, as we do intend to survive. Personally, I question if 
a large number of our motor carriers are going to be able to stay, as they do not 
enjoy the moving of the lucrative war freight as in the past. Too much expense, 
no public relations, traffic gone, idle motor equipment standing on parking lots— 
the answer—consolidate or liquidate. 

Railroads have within their power under present legislation to control the 
transportation of the country. Be aggressive in ratemaking or pricing, call it 
what you may, build and put into service boxcars and other railroad equipment. 

Pursue the handling of less-than-carload traffic in “piggy-back” service, explore 
the possibilities of handling carload traffic in trailer-on-flatears, speed up the 
service, and effect efficiency in the methods of handling less-than-carload traffic. 
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Many of our railroad friends should, if they haven’t, visit the Chicago, Burling- 
ton & Quincy Railroad Freight House No. 9, Cicero, [ll., which is equipped to 
handle rail-motortruck “piggy-back” less-than-carload traffic. This transporta- 
tion center will convince any member of this committee, or anyone else interested 
in transportation, of the railroad potentialities now existing under present Fed- 
eral regulations and that the amendments proposed in H. R. 6141 are not required. 

I am informed that this terminal, after 2 or 3 years of operation, does not have 
the capacity to handle the available traffic. A similar terminal is owned and 
operated by the Atchison, Topeka & Santa Fe Railway Co., in Chicago, Ill. 

Railroads should work their crews around the clock at transfer points, as well 
as large shipping points, which would speed up the service. Amendments or 
additional legislation is not required to effect these improvements. We need 
transportation men with sufficient foresight and guts to do the job, which is in 
the public interest. 

Turning to the Advisory Committee report heading: “The Essentiality of Com- 
mon Carrier Transportation” : 

“Such common carrier service is indispensable, yet the financial position of 
some of the major common carriers is precarious and they lack the means to offer 
superior service and to apply technological advantages with desirable rapidity.” 

Would the Advisory Committee propose that small business as well as others, 
out of the goodness of their hearts, as well as their pocketbooks, subsidize these 
common carriers who are attempting to lead some to believe they are indispen- 
sable, as well as being in serious financial conditions? Obviously, such advocacy 
does not warrant comment. 


MINIMUM-MAXIMUM RATE CONTROL 


The recommendation would limit the Interstate Commerce Commission to 
determination of reasonable or maximum rates with no change in existing provi- 
sions making undue discrimination and preferences unlawful. 

Perhaps the Advisory Committee should enlighten me—when is a rate reason- 
able minimum or maximum? Between what points, under what conditions, 
time of day, week, month, or year, territory, locality, etc.? Such regulation is 
for the deepest jungle of Africa, or the Eskimos. This is not the American way. 

I question seriously, using cost factors alone, exclusive of all other considera- 
tions, including inherent advantages or disadvantages, if any should exist, to de- 
termine the lawfulness of a competitive rate adjustment. Competition, supply, 
and demand alone will control. 

This theory of regulation would substantially eliminate the main test of 
reasonableness that in the past has been used and approved by the courts, since 
the beginning of regulations, namely, a comparison of rates in question with other 
rates on like traffic moving under substantially the same transportation condi- 
tions and characteristics. 

A showing of unreasonableness by rate comparisons has long been the main 
basis upon which shippers, areas, territories, etc., have obtained relief from unjust 
and unreasonable rates, particularly those situations in which they have no 
remedy under section 3, part 1, of the act, because the carriers do not control 
either the prejudiced or the preferred rates and charges. 

Perhaps the main reason for the suggestion which would limit the Commis- 
sion’s power to the determination of maximum and minimum rates is to give 
to carriers free range to engage in any kind of competitive practices which they 
might deem advisable and necessary, just so long as their rates did not fall 
below the minimum. 

We would never have a medium of minds on the high or low point for rates— 
by that I mean maximum or minimum. Such a condition, beyond a question of 
a doubt, would result in an accumulation of such conditions which would per- 
petuate more costs resulting in an unjust and unreasonable financial burden upon 
noncompetitive traffic, which is the traffic of small business. 

It is urged that the proposed restrictions of the Commission’s power to deter- 
mine only minimum and maximum rates, would be in the best interest of shippers, 
the public, or a sound national transportation system. It has been stated the 
need for increased reliance on competitive forces in ratemaking, the losses to 
shippers because of the antiquated ratemaking rule, section 5a amounts to billions 
of dollars per year. These indicated losses have never been explained, but to 
accept the proposed legislation detinitely would result in losses to small business 
of millions and millions of dollars, by reason of their inability to meet com- 
petition and transport products, at rates and charges which common carriers 
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would feel obligated to give—yes, give—to such business with volume traflic— 
tons, or carloads, and perhaps trainloads. 

How are common carriers to save the public these billions of dollars and by 
the wave of the magic wand increase their net revenue. If the revenue of regu- 
lated common carriers is decreased by permitting rates on attractive high-value 
and heavy-moving commodities to gravitate to minimum basis, it would seem 
only common horse sense that transportation would have to be increased on non- 
competitive traffic, small business, if carriers are to enjoy adequate revenues. 

The basic fact is that whoever be empowered to fix important rate relations 
between shipping interests, whether it be the carriers or the Government, has 
the power to say which industry shall survive and which shall not, which area 
or territory shall grow and prosper, which shall not. Obviously, in these situa- 
tions the public interest in transportation is very clear and real indeed. 

Referring to the Chicago, Burlington & Quincy Railroad Co. Freight Tariff 
No. 20492-A, I. C. C. No. 20470, item 545, will be found the trailer-on-flat-car 
rate of 59 cents, minimum weight 25,000 pounds, from Twin Cities to Chicago, 
Ill., whereas on the same item a rate of 85 cents, minimum weight 26,000 pounds, 
in the reverse direction, short-line distance for ratemaking purposes 395 miles. 

From Burlington, Iowa, to Minneapolis, Minn., short-line distance 335 miles, 
rate 92 cents, minimum weight 20,000 pounds, whereas the rate to Chicago, IIL., 
for a distance of 206 miles is 66 cents, minimum weight 20,000 pounds. 

Amendments or additional Federal regulations were not required for the rail 
lines to take this action. Therefore, what motivated this action? I know the 
effects and results in small business—less business. 


ADVISORY POWER ON SUSPENSION POWER 


As I read and interpret the rules of practice, the Commission at this time 
has the power and should enforce most rigidly the provisions of the act. This 
subject was before the Commission in He parte No. 194, and in their order of 
November 4, 1955, the proceeding was discontinued. 

This matter is a most important phase of the Interstate Commerce Act. The 
General Rules of Practice before the Interstate Commerce Commission, rule 7, 
reads in part: 

“* * * Corporations and firms will not be admitted to practice,” meaning be- 
fore the Interstate Commerce Commission. Petitions involving suspension and 
investigation have been badly misused by individuals in ratemaking bureaus, par- 
ticularly the motor carrier bureaus, in that proceedings were filled under the 
name of the corporation. (See I. & S. docket M—5879 and M-—4462.) 

Rule 71: “Any individual may appear for himself, and any member of a part- 
nership party to any proceeding may appear for such partnership upon adequate 
identification. A bona fide officer, or a full-time employee of a corporation, 
association, or of an individual may appear for such corporation, association, 
or individual by permission of the officer presiding at the hearing. A party also 
may be represented by a practitioner.” 

Rule 42, in part reads: “The protested tariff or schedule to be suspended should 
be identified by making reference to the name of the publishing carrier, freight 
forwarded, or agent, to the Interstate Commerce Commission number, and to 
the specific item or particular provision protested. Reference should also be 
made to the tariff or schedule, and the specific provisions thereof, proposed to 
be superseded. The protest should state the grounds in support thereof, indicate 
in what respect the protested tariff or schedule is considered to be unlawful, and 
state what protestant offers by way of substitution.” (Italics ours.) 

We suggest legislation in this respect be enacted by deleting the word “should” 
and replacing with the word “must”, the line to read: “* * * the protest must 
state the grounds in support * * *”’-—then the Commission be required to en- 
force rigidity to the provision of the act. 

Motor carrier bureaus in the past have been the chronic violators, as they, 
meaning under the bureau name, seek suspension without the bureaus being 
required to set out the Commission and shippers alike, the manner in which 
a decreased rate would affect them personally, so obviously, at no time do they 
place the true protestant on the top of the table. This condition could and 
should have been corrected by the Commission in E22 parte No. 194, in which 
they did elect to discontinue the proceedings, and we earnestly suggest to the 
committee here that such corrective legislation be enacted. 

Our personal observation from the point of the motortruck industry is that 
they have, and are now at this time, permitting their employees to dictate the 
policies of their transportation and ratemaking business, without interference, 





TRANSPORTATION POLICY 781 





with the result that this shippers’ employee is and has been for some time fed 
up with motortruck industry methods. 


LONG AND SHORT HAUL CLAUSE 


This matter appears to be the great burden or shackles imposed upon the 
railroads, so it has been stated, under present regulation. 

Committee members, let’s take the year ending October 31, 1954. The car- 
riers filed approximately 1,250 applications for relief under the fourth section 
clause; of this number, all were granted in full or in part except*43, and in the 
total number filed, only 12 applications were channeled into conference or hear- 
ings. 

The proposed legislation in the Advisory Committee’s report, in my way of 
thinking, would not correct the railroad’s complaint, if they happened to have 
one. To amend the fourth section clause undoubtedly would result in rank abuse. 


VOLUME FREIGHT RATES 


This subject was dealt with earlier in this statement, except an additional 
comment. Once your level of rates are on a reasonable scale, for all, then it is 
and has always been my position—you have a carload or you have a less-than- 
carload rating and/or rates * * * the same scale should apply to both except 
where specific conditions warrant a point-to-point specific commodity rates. 
Less-than-carload, no breakdown in weights. To effect volume weight brackets 
the carriers will not have the revenues expected; then along comes another 
increase—why? The need of additional money. Those increases will be leveled 
principally on small business whose transportation burdens, at this time, coupled 
with mail order, supermarkets, large retail outlets, manufacturer to consumer 
sales, places any service offered or to be offered by common carriers beyond 
the ability of this class of business to pay. 

In dealing with the level of the rates, in the recent far-reaching Commission’s 
report an order in: “Class Rate Investigation, 1939, Docket 28300,” we find 
these words: 

“Sufficient revenues to maintain and operate the carriers are of course essen- 
tial, but their needs should not be satisfied by practicing undue preferences and 
prejudices in ratings such as shown by the evidence. The revenues required 
should be provided by rate levels high enough to produce funds for their needs, 
and not by resorting to increases in classification ratings that cause unlawful- 
ness. The aim for uniformity is not merely for the sake of uniformity, but to 
remove the resulting unjust preferences in rates.” 

Under the proposed legislation the Commission would be without power to 
act, and it is the protection of the Commission which is needed, and badly so, 
by small business. 


PRIVATE CARRIAGE 


What did the Advisory Committee have in mind in their discussion of this 
very technical and touchy subject? As I view the present regulations, the 
extent of private operations are at this time clearly defined and there have been 
2 or 3 major Supreme Court decisions—one the Shinkley Co., the other the 
Lenoir Chair case—in which the Court used substantially these words: ‘“* * * 
in the furtherance of one’s own business.” 

Our American way of life will not permit legislating shippers to use a form 
of transportation when such services are inferior and beyond their ability to pay, 
as well as far beyond the value of the service, at the risk of bankruptcy. 


CONTRACT CARRIERS 


I would interpret the “contract carrier’ to be—one who holds himself available, 
financially able and willing to perform a type of special or individual service, 
which differs from the ordinary common-carrier service, under a bilateral con- 
tract on specific commodities, or with particular shippers, covering the service 
over a period of time. There is a place in our over-all transportation systems 
for such a carrier, and shippers should be at liberty to choose this type of trans- 
portation now and legislation need not be enacted to bring this about. 


78456—56—pt. 2———__138 
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BULK COMMODITY EXCEPTIONS 


The Commission, if not the courts, are in a position to control this matter. 
We feel Congress has many more important matters before them than to expend 
a large sum of money on this subject. 


FREIGHT FORWARDING ASSOCIATIONS 


Rail lines, had they acted years ago, would have had this situation under cou- 
trol. Wesee no reason why rail lines should not perform this service for shippers, 
rather than haul the traffic for forwarders, who realize a profit. 


SERVICE DEFICITS 


Emphasis is placed on railroad passenger deficits. May I suggest to your 
committee, Mr. Chairman, before any action is taken on this matter that you 
develop the service, type of equipment, manner in which trains are operated, 
before you get gray hairs over the Advisory Committee’s report? 

If one has a product to offer to the public, it must be of value; otherwise, 
regardless of the price there is no demand, and this applies to the over-all rail- 
road passenger service. Except for a few lines west of the Mississippi River, 
what type of passenger service have rail lines to offer? Frankly speaking, rail- 
road service becomes very offensive at times. 

Perhaps I should give an example that I recall to mind. Recently I was com- 
pelled to ride the Chicago, Rock Island & Pacific Railroad train No. 40, the 
Imperial, scheduled to leave Kansas City, Mo., at 8:25 p. m. The equipment 
must have been a carryover from the Jesse James days, and frankly speaking, 
I believe some of it must have been taken from the museum located near Excelsior 
Springs, Mo. We were a couple of hours late because of diesel trouble; then we 
were on our way—still diesel trouble, shaking, rattling, bumping along, due into 
Fairfield, lowa, for connections with the Chicago, Burlington & Quincy Railroad 
train at 1:15 a.m. Still 2 hours late—missed everything, have to arouse folks 
out of bed at 3 a. m., and drive 100 miles round trip to reach home in Burlington, 
lowa, within 12 hours. Highway distance is approximately 250 miles. Tonight's 
press carried an article that the Commission had granted a 5 percent increase. 
What for? What have they to offer the traveling public? At a time when rail- 
roads are now operating trains with hundreds of empty seats, introducing reduced 
family fares during certain times of the week, working like beavers for school 
children excursions, and then ask for a 5-percent increase which the Commission 
goes along with, so surely we need no legislation for such action now. Why the 
proposed legislation? 

It is my sincere conviction that railroads with their proposed great 5 percent 
increase, will not have more gross revenues after the increase has been in effect 
for 30 days, than before the effective date and at the old rates. 

May it please the committee, all this action is accomplishing is to cause more 
people to drive their own motorcars, encourage and support toll highways and 
other improved highways. It’s a pleasure to drive one’s car over our greatly 
improved highway systems, and there are more to come. 


AGRICULTURAL COMMODITY EXEMPTIONS 


Farming is our primary business in the Middlewest, which is the breadbasket 
of the world. Adequate transportation has played a major role in supporting 
our tremendous growth throughout the years. 

Freedom in the use of motor vehicles for farmwork, for the transportation 
of crops, livestock, dairy products, agricultural products from the farm to market, 
as well as products and materials used by the farmer on the farm is essential 
to the welfare of our Nation’s agriculture and its economy. 

Congress, in its wisdom, recognized this from the inception of the Motor 
Carrier Act, in the enactment of section 203 (b) (6), seeking to assure the con- 
tinuance of such freedom, The objective was “to help the farmer and keep him 
out of regulation whatsoever, insofar as handling unprocessed agricultural prod 
ucts or livestock on the farm.” 

There are those who would continue the quarrel with the stated purpose of 
the exception; however, the trouble lies in its its application, such as redried 
tobacco, baled cotton, and dressed poultry. 

Recently the Supreme Court, in cases Nos. 158, 159, 160, and 161, had before 
them the matter of the status of fresh or frozen poultry. The Interstate Com- 
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merce Commission (62 M. C. C. 646) found the Frozen Food Express had been 
performing unauthorized operations and tiat fresh and frozen meats, and fresh 
and frozen dressed poultry were not within the exemption of section 203 (b) 
(6) ; this the Supreme Court reversed. In discussing the legislative history of 
these exemptions, between Messrs. Pettengill and Whittington, the Court said: 

“wo or more changes were made in the agricultural exemption clause before 
the bill reached final form. The word ‘fish’ including ‘sailfish’ was added after 
the word ‘livestock’ (79 Congressional Record 1220), and the exemption was 
strengthened by making it ‘absolute’ rather than ‘discretionary’ with the Inter- 
state Commerce Commission (Id., at 1225-1226).” 

“As originally enacted in 1935, section 203 (b) (6) exemption motor vehicle 
‘used exclusively’ in carrying agricultural commodities. In 1938 the word 
‘exclusively’ was deleted and the following language was added at the end of the 
clause: ‘if such motor vehicles are not used in carrying any other property, or 
passengers, for compensation’ (52 Stat. 1237). In 1940 the word ‘ordinary’ was 
inserted before the word ‘livestock’ making the exemption applicable to ‘ordinary’ 
livestock’ (54 Stat. 921). Finally, in 1952, the words ‘agricultural commodities’ 
(including ‘horticultural commodities’) (66 Stat. 479).” 

Killing, dressing, and freezing a chicken is certainly a change in the commod- 
ity, but it is no more of a drastic change than the change which takes place in 
milk from pasteurizing, homogenizing, adding vitamin concentrates, standard- 
izing, and bottling. Yet the Commission agrees that milk so processed is not a 
“manufactured” product, but falls within the meaning of the “agricultural” 
exemption (52, M. C. C. 511, 551). The Commission likewise agrees that ginned 
cotton and cottonseed are exempt (id., 523-524). There is very little difference 
between cotton in the field and cotton at the gin or in the bale, or between cotton- 
seed in the field and cottonseed at the gin, than between a chicken in the pen and 
one that is dressed. Mr. Chairman and members of your committee, personally 
I’m quite willing to leave these exemptions to the judgment of the courts. 

With this sentence I shall pass along, as this statement becomes more involved 
as we proceed along the Advisory Committee’s report and suggestions. “A 
chicken that has been killed and dressed is still a chicken. Removal of its 
feathers and entrails has made it ready for. market (it’s still a chicken). But 
we cannot conclude that this processing, which merely makes the chicken 
marketable, turns it into a “manufactured” commodity. This is taken from the 
recent Supreme Court decisions. 


SPECIAL GOVERNMENTAL RATES 


Section 22, which grants the carriers the privilege of establishing voluntarily, 
special rates for application to Government owned and shipped traffic, to which 
we are seriously opposed. 

The money for operating our Government comes from taxation, and to grant 
special rates that would be lower than the reasonable going rates results in car- 
riers not returning to themselves reasonable profits from the Government traffic 
transported. Such rates have the effect of reducing carriers’ revenues, while 
the shipping public is requested, through increased rates and charges, to pay 
more than a reasonable rate for the transportation of civilian goods, or double 
taxation. 

We have known the transportation department of the Federal Government to 
file claims and demand payment on traffic that moved 10 to 12 years previous. 
One of the carriers who participated in the haul has long since gone out of busi- 
ness, but the Federal Government would expect the only surviving carrier to pay 
such alleged overcharges, regardless of its financial effect upon the carrier. 

In many instances, and we have one at this time, the Government charges mis- 
description of the commodity transported. How are those in the transportation 
division of the Federal Government to know of the true description? 

We suggest that Federal Government transportation be required to comply 
with the statutes with regard to filing of overcharge claims, which is 2 years; 
otherwise, alleged overcharge claims should not be considered. 


INTERSTATE COMMERCE ACT, PART 2, “ADMINISTRATION,” SECTION 205 (A)—(B) 


This section provides for the handling of motor-carrier matters by joint 
boards, composed of membership, one representing each State involved in an 
application applying for interstate traffic. 
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Section 205 (b): “The member from any State shall be nominated by the 
board of such State from its own membership or otherwise; or if the board 
of such State fails to make a nomination when requested by the Commission, 
then the governor of such State may nominate such member.” 

We say this provision was a very serious mistake, as we feel we do not secure 
proper decisions upon a record coming from unqualified men who sit as members 
of the joint board in the disposition of interstate applications and other matters. 

For example, in the State of Iowa our commission is composed of three 
members, elected by the people; not being required to meet any particular 
qualification or standard. It would be reasonable to assume that a member 
of our 3-man commission should serve on the joint board; however, this duty 
is foreign to our commissioners, and we have not less than 7 names registered 
by the commission as members qualified to serve on the joint board hearings. 
They are all very fine gentlemen, but the qualifications—they do not possess. 

Personally, I feel it would be a loss of time to participate in hearings before 
joint boards, and we just as well demand hearings before the commission in 
interstate matters as conserving time and expense. 

It is true the Interstate Commerce Commission does delegate a man to sit in, 
in an advisory capacity. Who is this man? Generally speaking it is a district 
supervisor. We suggest the elimination from the act in its entirely the joint 
board proceedings. We, as taxpayers, are entitled to a more efficient procedure, 
or the administration of interstate matters, regardless of its category. 

National transportation policy: (September 18, 1940) (U. S. C. proceeding 
1, 301, 901, and 1001). May I suggest to you, Mr. Chairman and members 
of your committee, that you please study our present transportation policy 
and its many aspects and meanings, after which I am sure you will agree it is 
a very fine piece of legislation and needs no amendment at this time. 


CURTAILMENT OF INTERSTATE COMMERCE COMMISSION AS PROVIDED FOR IN THE 
CABINET COMMITTEE REPORT ON NATIONAL TRANSPORTATION POLICY AND 


ORGANIZATION 


Should the administration, supported and approved by Congress, feel the 
proposed legislation is in the interest of the general public, then I say to you 
frankly, pass the legislation, and in so doing, let’s destroy the Interstate Com- 
merce Commission in its entirety, close and lock the doors, throw the key away, 
disband the organization, and let nature take its course. It isn’t going to be 
the shipping public who can and will transport their own products; on the 
eontrary, it will be transportation agencies. Mr. Taxpayer will gain, perhaps, 
by the savings through taxation of the thousands and thousands of dollars 
appropriated for the maintenance of the Interstate Commerce Commission. 

If you are going to hog-tie a commission, then why have a commission? 
Why pay the many salaries to those employed in the commission, with its lim- 
ited administrative power, if their only function can be visiting, and just to waste 
the 5 days each week away. 

So, with all sincerity I say to the committee, the Federal administration, 
we cannot travel astraddle of the issues—we must be on one side or the other; 
either you choose the Week’s report in the interest of transportation agencies, 
or the report be discarded, which would be in the public interest. You must 
choose the course which interests are in the majority. 

In conclusion, can anyone having any transportation knowledge, even so 
very slight, seriously believe that without regulations, including restraints of 
unreasonable rates and charges, unfair competitive practices, our country in its 
vast expanding of commerce and fair trade, would or could have by any yard- 
stick or degree been served more efficiently and any more economically during 
the past 65 or more years? Could all types of transportation carriers have 
been more prosperous, or could our transportation facilities have improved 
or expanded with more rapidity? 

No nation on the face of this earth can match our great competitive transporta- 
tion systems enjoyed by the public in these United States, and no other nation 
has preserved free enterprise in transportation. 

As has been said, “Only these United States has kept all of its different forms 
of transportation free of nationalization.” ‘The future will not fail, if the pres- 
ent does not falter.” 

In this statement we have dealt with the contents of the Cabinet Committee 
Report on National Transportation Policy and Organization, from which H. R. 
6141 was drafted and submitted by request. 
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We have injected a number of matters that should be corrected, which would 
be in the public interest. We oppose any and all legislation which would prove 
destructive and highly unfavorable to or in the public interest. We oppose any 
and all legislation, such as we herein have considered, which would go to pass 
legislation for the pleasure, if you please, of passing some type of legislation in 
the appeasement of a few transportation agencies, 


AFFIDAVIT 


STATE OF IOWA, 
County of Des Moines, 8s: 
I, F. L. Partridge, of lawful age, being first duly sworn upon my oath depose 
and say; I personally wrote the document, I have reread the document and know 
of its contents, that which I believe to be true to the best of my belief. 


F. L. PARTRIDGE. 


Subscribed and sworn to before me, a notary public, on this 16th day of May, 
1956. 

[SEAL] Iota D. Krexket, Notary Public. 

My commission expires July 4, 1957. F 


CERTIFICATE OF SERVICE 


I, F. L. Partridge, do hereby certify that I have on this, the 16th day of May, 
1956, served the following document upon the Subcommittee on Transportation 
and Communications (Hon. Oren Harris (Arkansas), chairman), Washington 25, 
D. C., by depositing 5 copies in the United States Post Office, in Burlington, Iowa. 

Also, a copy has been mailed to those parties whose names appear hereon 
properly addressed with sufficient postage attached thereto. 

F. L. PARTRIDGE. 

Mr. J. M. Klein, president, Burlington Shippers’ Association, Inc.; at: Klein 
Manufacturing Co., Burlington, Iowa. 

All directors, Burlington Shippers’ Association, Inc., Burlington, Iowa. 

Interstate Commerce Commission, Washington, D. C. 

Senator B. B. Hickenlooper, State of Lowa, Senate Office Building, Washington, 
D. C. 

The National Industrial Traffic League, 711 14th Street NW., Washington, D. C. 

Mr. D. T. Riley, president, Riley Bros., Inc., Burlington, Iowa. 

All members, Burlington Shippers’ Association, Inc., Burlington, Iowa. 

Iowa State Commerce Commission, Des Moines, Iowa. 

Congressman Fred Schwengel, State of Iowa, First District, New House Office 
building, Washington, D. C. 

Senator Thomas E. Martin, State of Iowa, Senate Office Building, Washington, 
D.C, 

Hon. Sinclair Weeks, Secretary of Commerce, Washington, D. C. 


APPENDIX A 


Acres Blackmar Co., Burlington, Iowa, retailer. 

Barker Equipment Co., Keosauqua, Iowa, manufacturer. 
Benner Tea Co., Burlington, Iowa, wholesaler-retailer. 
Bennett Home Center, Burlington, Iowa, retailer. 

Bonewitz Chemicals, Inc., Burlington, Iowa, manufacturer. 
Buettner Furniture & Carpet Co., Burlington, Iowa, retailer. 
Burlington Bank & Trust Co., Burlington, Iowa, banking. 
Burlington Basket Co., Burlington, Iowa, manufacturer. 
Burlington Hawk-Eye Gazette, Burlington, Iowa, newspaper. 
Campbell Chain Co., Burlington, Iowa, manufacturer. 

J. I. Case Co., Burlington, Iowa, manufacturer. 

Chanen’s, Inc., Burlington, Iowa, junk-scrap. 

Chittenden & Eastman Co., Burlington, lowa, manufacturer-distributor. 
City of Burlington, Burlington, Iowa, municipality. 

Crescent Electric Co., Burlington, Iowa, wholesaler. 

Drake Hardware Co., Burlington, Iowa, wholesaler. 
Embalming Burial Case Co., Burlington, Iowa, manufacturer. 
Ewinger Supply Co., Burlington, Iowa, wholesaler. 
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Fairfield Glove Co., Fairfield, Iowa, manufacturer. 

Farmers & Merchants Bank, Burlington, Iowa, banking. 

Fullerton Lumber Co., Burlington, Iowa, retailer. 

Interstate Wholesale, Inc., Fort Madison, Iowa, Bettendorf, Iowa, and Hast 
Peoria, Ill., manufacturer and wholesaler. 

Iowa Soap Co., Burlington, Iowa, manufacturer, 

Iowa Southern Utilities Co., Burlington, Iowa, utilities. 

Klein Manufacturing Co., Burlington, lowa, manufacturer. 

Lagomarcino-Grupe Co., Burlington, Iowa, wholesaler. 

The Leopold Co., Burlington, Iowa, manufacturer. 

The Louden Machinery Co., Fairfield, lowa, manufacturer. 

McKesson & Robbins, Inc., Burlington, lowa, wholesaler. 

Midwest Biscuit Co., Burlington, lowa, manufacturer. 

Midwest Manufacturing Co., Galesburg, Ill., manufacturer. 

Mid-West Wax Paper Co., Fort Madison, Iowa, manufacturer. 

Murray Iron Works Co., Burlington, Iowa, manufacturer. 

National Bank of Burlington, Burlington, Iowa, banking. 

Noelke-Lyon Manufacturing Co., Burlington, Iowa, manufacturer. 

The Pynol Co., Burlington, Iowa, Quincy, I1]., manufacturer. 

Riepe-Peterson Clothing Co., Burlington, Iowa, retailer. 

Riley Brothers, Inc., Burlington, Iowa, manufacturer. 

B. L. Robinson & Co., Burlington, Iowa, wholesaler. 

J. 8S. Schramm Co., Burlington, Iowa, retailer. 

Schramm & Schmieg Co., Burlington, Iowa, wholesaler. 

Sherik Parts Service Co., Burlington, Iowa, wholesaler. 

Tabor Burns Co., Burlington, Iowa, wholesaler. 

Western Stoneware Co., Monmouth, Ill., manufacturer. 

White House Dairies Co., Burlington, lowa, wholesaler-retailer. 

John H. Witte & Sons, Burlington, Iowa, manufacturer-retailer. 


STATEMENT OF DUDLEY SANFORD, EXECUTIVE VICE PRESIDENT oF UNION ELEcrTrRIc 
Co., St. Louis, Mo. 


We respectfully request that this statement, made in the name of and on 
behalf of Union Electric Co., be included in the record of the hearings of the 
Transportation and Communications Subcommittee of the House Interstate and 
Foreign Commerce Committee on H. R. 6141 and H. R. 6142. 

Union Electric Co. is a public utility having its principal office in St. Louis, 
Mo. and rendering electric service in parts of Missouri, Illinois, and Iowa. 
Through its wholly owned subsidiaries, Union Colliery Co. and Poplar Ridge 
Coal Co., Union Electric owns, operates, and maintains a coal mine in southern 
Illinois and one in western Kentucky which supply substantial amounts of the 
coal used by Union Electric in the generation of electricity. The Kentucky mine 
presently produces over 800,000 tons annually of a superior type of powerplant 
coal which is shipped to Union Electric generating plants via company-owned 
barges (propelled by a contract carrier) on the Ohio and Mississippi Rivers. 
The opening of a new mine in Kentucky by Poplar Ridge Coal Co. is expected 
to increase this annual tonnage to about 2 million tons by 1959. Through its 
subsidiaries, Union Electric now owns a fleet of 40 barges having an aggregate 
capacity of over 40,000 tons, and coal reserves totaling approximately 200 million 
tons, substantially all of which coal will be transported by river barge on the 
Ohio and Mississippi Rivers. 

For the reasons herein stated, Union Electric firmly believes that the repeal of 
the bulk commodity exemption provision (subsec. (b) of sec. 308 of the 
Interstate Commerce Act, as amended) as proposed by section 14 of the subject 
bills is not in the public interest. To be sure, our original motivation in making 
this statement can be traced to the impact of the proposed legislation on Union 
Electric, its many customers and the area it serves. Of much more basic impor- 
tance, however, is the fact that the national interest would be adversely affected 
rather than benefited by repeal of the bulk commodity exemption. 

Traditionally and historically under our system and philosophy of Government, 
regulation has been invoked where the public good has required it. If the public 
good would not be served by governmental regulation, there was and is no reason 
for such regulation. Moreover, when regulation has been found necessary, it has 
been formulated for the benefit of and in the interest of the general public rather 
than for any commercial advantage it might afford to a competing industry. 
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Consequently, in each instance of regulation, the particular utility has been 
regulated within its own species. 

Under the existing Interstate Commerce Act, common water carriers and con- 
tract water carriers are both regulated, albeit in varying degrees. However, 
neither the common water carrier nor the contract water carrier is regulated in the 
tansportation of bulk commodities as defined in section 303 (b) because the 
Congress has not considered such regulation to be appropriate in the national 
interest. The soundness of this position is attested by the recent growth in the 
use of water transportation, the great bulk in ton-miles of which is transported 
by common and contract carriers under this provision of the act. 

We accept the statement of the Presidential Advisory Committee on Transpor- 
tation to the effect that common carrier service is the hard core of our transporta- 
tion system. However, the bulk commodity exemption as such does not have the 
effect of diverting traffic from the common water carriers because, as noted above, 
such exemption is equally applicable to both the common and contract water 
carriers. Even if we assume arguendo that the bulk commodity exemption might 
divert traffic from other types of transportation, this would not warrant the 
repeal of such exemption for, under our system of Government, it would be 
difficult to justify the subjection of one industry or one type of carrier transpor- 
tation to regulation for the purpose of benefiting or subsidizing another industry 
or another type of carrier. That this is the intended purpose of the suggested 
repeal, however, is evidenced by the Report of the Presidential Advisory Com- 
inittee which espouses the repeal of the bulk commodity exemption because it 
enables bulk water carriers to obtain competitive traffic by reason of its lower, 
unregulated rates. Indeed, if regulation is justified for the purpose of destroying 
the natural competitive advantages offered by utilization of a natural resource, 
there would seem to be no end to which such regulation might extend. 

Certainly, it would be unrealistic, unwise, and unwarranted for the Federal 
Government to sponsor the use of a less efficient and higher cost service by plac- 
ing unnecessary restrictions and controls on, and raising the rates of, a service 
which for the purposes utilized is more desirable by nature and enterprise. 
Undoubtedly, one of the results of enactment of the proposed repeal would be to 
destroy by congressional action a large segment of a flourishing legitimate busi- 
ness which in its operation renders a real service at competitive costs based on 
the value and utility of such service and which is objectionable to no one save 
other types of carriers which would like to substitute their own less economical 
services in lieu thereof. 

The water carrier who desires to move cargo under the bulk commodity exemp- 
tion provision is free to contract for such carriage without regulation. Obvi- 
ously, such carrier would not enter into or remain in such an enterprise if profit 
were not anticipated from the undertaking; obviously, also, the rate for such 
carriage (and consequently the profit therefrom) is limited by the forces of 
competition. Since there are here present none of the considerations of public 
interest which make regulation advisable, we do not believe that the Congress 
should substitute governmental regulation for the competitive forces which are so 
hasie to the American way of life. 

As applied to Union Electric specifically, the repeal of the bulk commodity 
exemption would remove the barging of coal from the area of competitively 
established rates and place it under regulation, with the intended and anticipated 
result being artificially increased transportation costs. Such increased costs 
would of necessity be passed on to the electric customers in the form of higher 
electrie rates. Indeed, much of such an increase would be translated directly 
into increased electric bills to consumers through the operation of a fuel adjust- 
ment clause which automatically adjusts electric rates for increases and decreases 
in fuel costs. It is not, therefore, Union Electric, but rather Union Electric’s 
630,000 customers—urban and rural—who would be burdened with the added 
costs resulting from repeal of the bulk commodity exemption provision. Since 
many electric utilities throughout the country barge powerplant coal in the 
interests of economy, the overall result would be the creation of a serious burden 
on electric customers everywhere for the purpose of impairing and perhaps 
destroying an efficient method of coal transportation. In fact, it appears that an 
inevitable result of such repeal would be the progressive reduction of river 
traffic, which in turn would effect the economic dislocation of those engaged in and 
dependent on such commerce. 

Especially in the case of Union Electric does the regulation of coal barge move- 
ments seem unwarranted. This is so because the coal is mined by a wholly 
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owned subsidiary of Union BPlectric and is shipped in barges owned by such 
subsidiary to generating plants of Union Blectric. Truly, therefore, this is a 
private shipment with only the towboat which supplies the propelling force being 
owned by a party other than Union Electric. There appears to be no valid reason 
why this towboat should be the subject of a regulated contract. While Union 
Hlectric wishes to avoid entering into the water-transportation field; it is likely 
that repeal of the bulk commodity exemption might so increase towing costs as to 
compel it and other electric utilities to purchase and operate their own towboats. 
Such a result would be detrimental both to the carriers through the loss of 
business and to electric customers by increasing the cost of electric generation. 
However, this is another of the results which should be expected if section 14 of 
the subject bills is enacted into law. 

We appreciate the opportunity to place our evaluation of these bills before this 
subcommittee and the Congress. We are convinced that thoughtful considera- 
tion of this issue will show clearly that repeal of the bulk commodity exemption 
provision is not in the public interest but that, on the contrary, retention of this 
provision is of the utmost importance to the people throughout the Nation. In the 
final analysis the decision must be founded on the national interest; not on the 
interest of one group which hopes to obtain, through congressional action, business 
which it could not gain on its merits. 


UniTep STATES WHOLESALE GROCERS’ ASSOCIATION, INC., 
Washington 5, D. C., May 14, 1956. 
Re H. R. 6141 


Hon. J. Prrcy PRIEstT, 
Chairman, Committee on interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 


Dear Mr. CHAIRMAN: The United States Wholesale Grocers’ Association, Inc., 
respectfully subscribes to and urges your consideration of the letter of April 23, 
1956, regarding H. R. 6141, which was addressed to you by James D. Mann, 
managing director, Private Truck Council of America, Inc. 

For the same reasons stated by Mr. Mann, we are gravely concerned over 
both the proposed amendment of the definition of “private carrier of property 
by motor vehicle” provided in the bill, and the new section 203 (c) of the Inter- 
state Commerce Act that has been proposed by the Interstate Commerce 
Commission. 

Each of those proposals, despite any disclaimers by those who may have 
drafted them, would threaten the right of wholesale grocers to move in their 
own trucks the products in which they deal. 

It will be appreciated if you will include this letter in the record of your 
hearings on the bill. 

Respectfully, 
R. H. Rowe, 
Vice President and Secretary. 


Pusiic Service COMMISSION, 
Bismarck, N. Dak., May 15, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear ConGressMAN: I attach hereto for your ready reference a statement 
entitled “Comments With Respect to Transportation Amendments of 1955,” which 
relate to H. R. 6141. 

This statement has had the consideration and unanimous approval of this 
Commission and I am sending it to you pursuant to their instructions. 

Twenty-five additional copies are going forward to you today under separate 
cover. If this number should not be sufficient for all of the members of the 
committee, as well as its personnel, I will be most happy to supply you with 
additional copies. 

This legislation is very harmful to us and we are watching its progress through 
Congress with considerable concern. Your favorable consideration of our com- 
ments will be appreciated. 

Respectfully yours, 
JoHN M. Aorey, Director of Traffic. 
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CoMMENTS WiTH RESPECT TO TRANSPORTATION AMENDMENTS OF 1955 


This has reference to S. 1920 and H. R. 6141 introduced in the 84th Congress, 
1st session, reflecting ideas and thoughts of the Presidential Advisory Committee 
on Transport Policy and Organization released at the White House, April 18, 
1955. This Committee was composed of the Secretary of Commerce, chairman ; 
the Secretary of Defense; and the Director of the Office of Defense Mobilization. 
Participating members were the Secretary of the Treasury, the Postmaster 
General, the Secretary of Agriculture, and the Director of the Bureau of the 
Budget. 

It is believed that the proposals contemplated by these bills are the most far- 
reaching of any affecting transportation that has been submitted for the con- 
sideration of Congress in many years. While we think it well that transpor- 
tation should receive consideration at Cabinet level, and rightly so, its efforts 
in this instance are largely so inconsistent and so damaging to the small- 
business man, the small community, the small shipper, and competing forms 
of transportation that we cannot conceive a report issued at that level could 
have given so little consideration to the far-reaching effects of this legislation. 
The report reflects little knowledge of transportation today, and of the work 
of the Interstate Commerce Commission and the State regulatory bodies in the 
application of the laws which they administer, and it ignores existing facts. 


THE NATIONAL TRANSPORTATION POLICY 


The change in the national transportation policy proposed by these bills is 
very important, and we set the proposed policy out first, followed with the 
policy now in effect. 

“(1) To provide for and develop, under the free-enterprise system of dynamic 
competition, a strong, efficient, and financially sound national transportation 
industry by water, highway, and rail, as well as other means, which is and will 
at all times remain fully adequate for national defense, the postal service, and 
commerce ; 

“(2) To encourage and promote full competition between modes of transpor- 
tation at charges not less than reasonable minimum charges, or more than rea- 
sonable maximum charges, so as to encourage technical innovations, the develop- 
ment of new rates and service techniques, and the increase of operating and 
managerial efficiency, full use of facilities and equipment, and the highest stand- 
ards of service, safety, economy, efficiency, and benefit to the transportation 
user and the ultimate consumer, but without unjust discrimination, undue pref- 
erence or advantage, or undue prejudice, and without excessive or unreasonable 
charges on noncompetitive traffic; (italics supplied) 

“(3) To cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions; 

“(4) To reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent eco- 
nomic advantages, including cost and service advantages, of each mode of trans- 
portation may be fully realized in such a manner as to reflect its full competitive 
economic capabilities ; and 

“(5) To require that such minimum economic regulation be fair and impartial, 
without special restrictions, conditions, or limitations on individual modes of 
transport. 

“All the provisions of this act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy.” 

The present transportation policy, which we believe to be fully adequate in 
all respects and gives greater consideration to all aspects of transportaion, is 
as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation subject 
to the provisions of this act, so administered as to recognize and preserve the 
inherent advantages of each ; to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and among the 
several carriers, to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, undue pref- 
erence or advantages, or unfair or destructive competitive practices; to cooper- 
ate with the several States and the duly authorized officials thereof; and to 
encourage fair wages and equitable working conditions—all to the end of de- 
veloping, coordinating, and preserving a national transportation system by water, 
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highway, and rail, as well as other means, adequate to meet the needs of the com- 
merce of the United States, of the Postal Service, and of the national defense. 
All the provisions of this act shall be administered and enforced with a view to 
carrying out the above declaration of policy.” 

A comparison of the two declarations of policy will clearly indicate that the 
proposal contemplates “increased reliance on dynamic competition in ratemak- 
ing,” and that it would lead to “aggressive experimentation in rates and service.” 
There is no doubt this would be an experiment if the proposed policy is adopted, 
but we question its practicality. 

Various sections of the present Interstate Commerce Act which is proposed to 
be changed will be discussed hereafter. The proposed changes in these sections 
reflect the changes proposed in the transportation policy as set out above. There- 
fore a discussion of these changes will indicate the reasons for our objections 
not only to the various sections but also to the changes proposed in the transpor- 
tation policy. 


PROPOSED CHANGE TO SECTION 1 OF THE INTERSTATE COMMERCE ACT WOULD LIMIT 
AUTHORITY OF THE COMMISSION TO PRESCRIBE ONLY MINIMUM AND MAXIMUM 
RATES AND CHARGES 


The change proposed to section 1 of the Interstate Commerce Act would limit 
the Interstate Commerce Commission’s authority to the prescription of “rates, 
fares, charges, and classifications, regulations, and practices to be applied * * * 
which result in charges not less than just and reasonable minimum charges nor 
more than just and reasonable maximum charges.” 

The area between maximum and minimum charges is commonly called the 
zone of reasonableness, The Cabinet Committee states that a minimum rate 
is one that “covers the direct ascertainable cost of producing the service to 
which the rates apply.” It is presumed this means out-of-pocket costs which 
usually are costs which the transportation agency would not incur if it ceased 
to handle the traffic. Maximum rates or charges are taken to mean rates or 
charges that would assure the carrier of sufficient revenue to cover all costs 
plus a reasonable return on investment. The zone of reasonableness is a variable 
one depending upon the circumstances and traffic. However, it is common 
knowledge there are many instances where the Commission fixed a maximum 
basis of rates several years ago, and the rates applicable on the traffic at this 
time are less than 50 percent of the maximum prescribed. Therefore, it would 
appear that the zone of reasonableness extends from a maximum basis down 
to rates less than 50 percent of the maximum. To cite an example for the 
purposes of illustration in 1987 the Interstate Commerce Commission fixed 
a maximum reasonable rate on refined petroleum products from Billings, Mont., 
to Beach, N. Dak., of 46 cents per 100 pounds. Since that time the Commission 
has granted the railroads, pursuant to their request, permission to increase 
rates at various times, particularly the postwar period, where today the maxi- 
mum rate has been increased to 81 cents per 100 pounds. However, the rail- 
roads maintain a rate of 42 cents in order to meet highway competition. The 
railroads had no difficulty in establishing this reduced rate. This indicates 
the room within which managerial discretion may now be exercised, yet the 
railroads feel they are circumscribed in their actions, and want the present 
restrictions to the extent they exist, removed. There are thousands of similar 
illustrations that could be used. 

The proposed change in the law would prohibit the Interstate Commerce Com- 
mission from having any authority whatever to prevent unnecessary rate 
reductions until they got down below the so-called minimum level. Should 
this change in law be approved by Congress there is no question it would pre- 
cipitate a rate war immediately and the rates would go down to a level that 
would contribute little more revenues than would cover out-of-pocket costs. 
What traffic then is to contribute to rate of return to say nothing of fixed 
overhead ? 

Undoubtedly there are many managers of railroads today who under pressure 
have published and filed reduced rates, who have hoped after they had been 
filed that the Interstate Commerce Commission would have suspended them 
pending investigation, and found them unreasonably low. They, too, want more 
protection than is afforded by just a “minimum level” which barely covers their 
costs, but they don’t dare say so. The Cabinet Committee states the Commis- 
sion is to continue to have authority to: 








TRANSPORTATION POLICY 791 


“prescribe maximum rates of common carriers which shall not be in excess 
of a just and reasonable maximum; provided, that rates cannot be forced by 
the Commission below the full cost of performing the services to which the rates 
apply exclusive of losses in other services. In this connection the Commission 
should be required to take into consideration the extent and effect of compe- 
tition with respect to the service to which the rates apply to the end that carriers 
shall be prevented from charging excessive or unreasonable rates on traffic which 
is noncompetitive.” (Italics supplied) 

Paragraph (2) of the proposed amendment to section 15a of the Interstate 
Commerce Act, shown at page 14 of these bills, reflects the above comments 
of the Cabinet Committee. This paragraph is quoted below for convenience 
and is as follows: 

“(2) In determining whether rates, fares, or charges, or classifications, reg- 
ulations, or practices to be applied in connection therewith, result in charges 
more than just and reasonable maximum charges, as used in this act, the 
Commission shall not require such charges to be reduced below the full cost of 
performing the services to which they apply, exclusive of losses in other services. 
In making such a determination, the Commission shall take into consideration the 
ceatent and effect of competition with respect to the service to which the charges 
apply to the end that carriers will be prevented from imposing excessive or 
unreasonable charges on traffic which is noncompetitive. (Italics supplied) 

The above proposed paragraph is lacking in clarity. There are various inter- 
pretations that may be placed upon it. 

One problem is the interpretation of the word “services.” It is stated above 
“the Commission shall not require such charges to be reduced below the full 
cost of performing the services to which they apply, exclusive of losses in other 
services.” Does this mean passenger service, less-than-carload service, baggage 
service, dining-car service, or some other, or certain groups, or what does it mean? 
Among how many services is the Commission going to break down the costs? 

One interpretation of the above is that a common carrier who reduces its 
rates down to a very low level but not below unreasonable minimum levels to 
meeet competition. may not recover from the noncompetitive tonnage sufficient 
additional revenues to pay all of the fixed overhead and a fair rate of return, 
and the Commission in prescribing maximum rates “shall not require such 
charges to be reduced below the full cost of performing the services to which they 
apply, exclusive of losses in other services.” If the carriers cannot recover for 
the transportation of freight, the losses they incure in rendering passenger serv- 
ice, leSs-than-carload service or any other deficit service, then the only alterna- 
tive is to cut out all services which do not produce sufficient revenues to cover 
“all directly ascertainable costs” or what we believe to be out-of-pocket costs, 
plus something for overhead. To do otherwise would produce mighty lean years 
for the bondholders and stockholders. 

The thought has also occurred that the Commission would follow this principle 
only when the matter of prescribing maximum rates was before it for con- 
sideration. This would mean that many of the great body of rates would be high 
enough to cover losses from other services unless complained of. We contend 
that the small merchant and community does not have the facilities to file com- 
plaints with the Interstate Commerce Commission and prosecute them and con- 
sequently it would be the large business and community, who have these facilities, 
that would escape this burden, because they would insist that the maximum rates 
which is all the Commission could prescribe, not include any losses from other 
services. 

Further, many communities or shippers do not have competitive facilities or 
find it difficult to develop competition. Consequently, they will always be pay- 
ing the maximum rates, and more. 

However, regardless of the interpretation that may be placed on this question- 
able proposed revision quoted above, it is believed the ultimate result would 
probably permit common carriers to reduce the rates as far as they believe neces- 
sary to obtain increased business, or eliminate their competition, and then seek 
to increase the rates on the noncompetitive traffic to provide the additional rev- 
enue to cover all of the fixed overhead and attract needed capital to the industry. 
If that be the hypothesis then those commodities not moving on rates which re- 
flect competition, or those communities that do not have competition, may expect 
substantial increases in rates. In North Dakota one of our most important com- 
modities, grain, moves to market on a maximum reasonable basis of rates. 
The grain farmer pays the freight to the first primary market which for North 
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Dakota is Minneapolis. He of all the people in North Dakota would contribute 
the most to the revenues of the rialroads so they could maintain a rate war, or 
where they chose to make reductions below maximum reasonable levels of rates 
for someone else, and probably somewhere else. It has been estimated that based 
on average production and tonnage originated by the railroads of grain and 
flaxseed for the years 1943-47, inclusive, that a 15-percent increase in freight 
rates would cost the North Dakota farmer almost $7 million additional money 
each year to get his crop to the Minneapolis market. If the transportation 
agencies of this country are to have the freedom of cutting rates where and 
when they chose down to a minimum rate levels, a 15-percent increase in freight 
rates on those commodities considered by them as noncompetitive, will not be out 
of reason. In fact rates on grain from North Dakota have increased over 60 per- 
cent since 1945, due to increased costs of labor, material, and supplies. If the 
railroads are going to continue to insist upon recovering their passenger de- 
ficits, and losses in revenues from other endeavors in meeting competition without 
the restraining hand of the ICC then we can look for further requests for in- 
creases in freight rates on what they believe to be noncompetitive traffic. 

The Cabinet Committee report states the principal purpose of the present 
controls “was to protect the general public against railroad monopolistic pric- 
ing or unfair or discriminatory rate cutting and to maintain reasonable rate 
relationships between competing shippers, markets, localities, or traffic.” 

If the committee would have spent a little time in studying the congressional 
committee reports leading up to the passage of the original laws back in 1887, 
they would have learned that they were created to correct unjust discrimination 
between persons, places, commodities, or particular descriptions of traffic. The 
Senate committee report issued at about that time indicates that one of the main 
reasons for regulation was to outlaw cutthroat carrier competition—the kind of 
uncontrolled rate wars which made it impossible to maintain any degree of 
stabilization in freight rates between individual shippers, areas, or territories. 
The carriers themselves were greatly benefited by the substitution of regulation 
for the law of the jungle under which not the fittest but the most ruthless and mis- 
chievous survived. The Honorable Clyde R. Aitchison, former member of the 
Interstate Commerce Commission, in writing an article for the George Washing- 
ton (University) Law Review, March 1937 stated: 

“The collapse of the boom in railway construction found many roads bankrupt, 
others in overbuilt territory, with further State or municipal aid by way of direct 
grants or loans of credit foreclosed by constitutional amendments. The scramble 
for sustaining traffic crippled all who participated, and brought into use the 
secret rebate and special contract as a means of attracting business and of 
seducing revenue therefrom. So widespread was the practice, and so demoral- 
izing its results, that even those who directly profited were forced to the con- 
clusion that a system of fair and open rates was far preferable to a basis resting 
on competitive warfare and personal favoritism. Local discriminations, not so 
blatantly offensive, prevented a normal development of the country in accordance 
with economic advantages, by creation of trade centers given special favors in 
rates, while the business of competitors or of intermediate territory was de- 
pressed so that effective rivalry became impossible. The practice of charging 
more for a short than for a long haul on the same line in the same direction thus 
grew into a problem ever present and never finally solved. Personal diserimi- 
nations in the shape of free passes were a source of both political and com- 
mercial seandal and a cheap means of debauchery of public officers and of making 
the powerful shipper still more powerful. Rate changes were made effective 
overnight, or found expression only in a pocket memorandum: tariffs when pub- 
lished were not observed, and deviations were secret. 

“Wholly beyond the mischiefs of confusion in commerce, the situation blunted 
the communal and business sense of morals, built up or strengthened bitter class 
feelings and set communities and sections against one another. The railways 
became the means which made monopolies possible, and in turn were used by 
the monopolies as instruments for crushing all opposition. The reaction upon 
the intersts of the stockholders of this warfare to the bitter end was immediate : 
the indirect influence on the credit and standing of legitimately conducted enter- 
prises was wholly destructive.” 

The above gives an indication of what took place before regulation when the 
railroads had a practical monopoly of transportation. There is no question but 
that with two or more in the field, such as exists today, the result will eventually 
be the same. Probably it will not happen so fast because they may not reduce 
their rates below “direct costs”; but it will grind the competition into the dust 
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just as fine and effectively and just as surely. With the addition of the motor 
carrier in transportation field today, the incentive to cutthroat competition is 
greater than at any time since the original act was approved in 1887. 

The big trouble with permitting railroads to reduce rates to a minimum level 
is that reductions will depend upon the managerial discretion of the individual 
railroads, or whatever pressures shippers can place on them, and their ability 
to withstand such pressures. This results in varying degrees of reductions in 
rate levels according to whatever railroad managers think necessary. This will 
produce much discrimination, and preference and prejudice—not because of a 
difference in the intensity of competition alone but also in the difference of the 
opinion of the managements of the different railroads as to what should be done 
to meet the competition. 

Let us now examine the attitude of the Interstate Commerce Commission under 
the present laws as revealed by their decisions. 

“The Commission was given power to fix minimum rates primarily to prevent 
destructive competition in rates and promote the financial stability of the 
transportation agencies. Its duty in the exercise of that power is not done, 
therefore, if it allows competitive rates to gravitate to the lowest possible 
level. Minimum rates should be fixed, if it can be done, at levels which are 
consistent with some degree of carrier prosperity; and in so fixing them the 
Commission ought to be able to count on the cooperation of the shippers be- 
cause reasonable prosperity for the carrier is in the final analysis to the ad- 
vantage of those whom they serve.” Petroleum between Wash., Oreg., Idaho 
¢ Mont. (234 I. C. C. 609, 637, sustained 32 Fed. Supp. 995, upheld 312 U. S. 
661) ; Tobacco, Louisville to Ala., Ga, &€ Tenn. (281 I. C. C. 343, 346). 

“When costs of performing transportation services do not greatly differ as 
between rail and motor carrier which compete for traffic, the rates of each 
possibly may be successively reduced without undue harm so long as there is 
some margin between such rates and costs. The rates, however, under the 
stress of such competition may decrease until they reach or fall below the out- 
of-pocket cost, depending upon the intensity of the desire for the traffic. The 
competition, if unrestrained, tends to become destructive and if long continued 
under such conditions will decrease the financial stability of the carriers and 
make it difficult for them to provide adequate and efficient service. In these 
circumstances, the power to prescribe minimum rates may be appropriately 
exercised in order to prevent destructive competition and stabilizate rates at 
a level which will provide a proper return for the service rendered. If the 
costs of one transportation agency are so high as to prevent profitable opera- 
tion at rates which permit the competing agency to perform satisfactory service 
to the public and to earn a good profit, the high-cost agency is attempting to 
compete on a nonprofit basis. To direct the low-cost agency in these circum- 
stances to increase its rates would be to disregard the admonition of both the 
Interstate Commerce and Motor Carrier Acts to give due consideration ‘to the 
need in the public interest of adequate and efficient * * * transportation service 
at the lowest possible cost * * * and would be regulation in the interest of 
the high-cost agency rather than in the public interest. Petrolewm & Products, 
Calif. to Ariz. (241 I. C. C. 21, 43). 

“Transportation companies subject to the act have the right to initiate rates 
to meet competitive forms of transportation, provided they do not reach the 
point where they result in the unfair or destructive competition referred to in 
the declared national transportation policy. 

Before the Commission can regard any rates as falling below a minimum 
reasonable level, it must appear, with reasonable clarity, that they attract to 
themselves more than a fair volume of traffic or are so low as to cast an undue 
proportion upon other traffic. Heport Rates, Associated Shippers Carloading 
Corp. (273 I. C. C. 600, 603) ; Drugs, Medicines From Chicago, Il., to the East 
(286 I. C. C. 609, 615). 

“A wide base of competition is in the public interest, and to bring it about is 
a province of carrier management, provided it can be done by reasonably com- 
pensatory rates reasonably related to other rates of like kind. Where carriers 
have used their managerial discretion to establish rates which they believe will 
accomplish these broad purposes, particularly in the face of a showing that 
rates under investigation are reasonably compensatory, the Commission should 
use its power to prescribe minimum rates sparingly. Jron and Stcel from Utah 
10 Pac. Coast Points (276 I. C. C 221, 246). 
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“Where two of several modes of transportation are competing strongly for the 
same traffic and both are necessary to meet the needs of shippers and of the 
national defense, rates of both modes must be reasonably compensatory and so 
related that they will not be unreasonable, unfair, or destructive, but will pro- 
mote adequate, economical, and efficient service by both modes of transporta- 
tion and preserve their inherent advantages.” Southwestern Tank Truck Car- 
riers Comnvittce v. A. € 8S. Ry. (284 1. C. C. 75, 85). 

In a very recent decision the Commission stated : 

“The inherent advantages of each mode of transportation must be preserved, 
but the preservation of the inherent advantages of the transportation of pig 
iron by water does not require the maintenance of rates that would stifle 
the movement thereof by rail from competing origins. The (railroad) rates 
in question are compensatory and do not appear to be destructive.” No. 31595 
Great Lakes Ship Owners Assn. v. A. A. R. R. Co. et al (Mimeographed). 

The above comments of the Interstate Commerce Commission it is believed 
represent a true picture of the administration under the present laws by that 
Commission. It presents a much more wholesome atmosphere than would 
exist, if the proposed laws were adopted. It is contended that managerial 
discretion has much room to operate in today and adoptioin of the suggested 
changes will merely give license to engage in rate wars which will ultimately 
benefit no one. 

It is definitely in the public interest to have an informed umpire in the form 
of the Interstate Commerce Commission to see that these servants of the public, 
the common carriers, do not hurt each other to the extent they can no longer 
serve efficienly and at the lowest cost possible consistent with good service. To 
do otherwise will result in rank undue discrimination and prejudice throughout 
the land in rates, and bankrupt railroads, truck and water lines. While it is 
proposed to bridle the participants in this so-called dynamic competition by 
having the Interstate Commerce Commission determine the floor below which 
these common carriers may not go, the end result will be the same as if there 
were no governor, the only difference being that one (no regulation) is more 
rapid than the other (proposed in these bills) in its destructiveness. The changes 
proposed should be defeated in every respect. 


THE LONG-AND-SHORT-HAUL CLAUSE SHOULD NOT BE CHANGED 


The above bills propose to change the long-and-short-haul clause of the Inter- 
state Commerce Act so as to provide substantially, that the railroads will not 
have to go to the Interstate Commerce Commission and secure approval prior 
to establishment of through rates that are higher than the aggregate of the 
intermediate rates, or charging less for a longer than for shorter hauls over the 
same line or route in the same direction, the shorter being included within the 
longer, if such action is necessary to meet actual competition, and the charge is 
not less than a minimum reasonable rate. 

The railroads ever since the law was passed prohibiting so-called long-and- 
short-haul abuse have tried to get this law changed, or repealed, but without 
success. In the 1930’s such an attempt was made through what was called the 
Pettengill bill (75th Cong.) designated as S. 1356. In the 82d Congress another 
attempt was made through 8S. 2754. 

No one should disagree with the statement of the United States Supreme 
Court in Patterson v. L. d N. R. R. Co. (269 U. 8.1, 11), that— 

“Apart from statutory enactment, it is prima facie unreasonable to charge 
more for a shorter than for a longer haul. To charge more for a through haul 
aaa the aggregate of the intermediate rates is likewise prima facie unreason- 
able.” 

Yet the railroads here apparently want to establish rates that will violate 
these principles before they are approved by the Interstate Commerce Commis- 
sion, as to the need, if any there be, for such rates. The North Dakota Public 
Service Commission has consistently opposed any changes in this law such as 
are contemplated. BExtended testimony on behalf of this commission was sub- 
mitted to the Senate Committee on Interstate and Foreign Commerce when S. 
2754 (82d Cong.) was being considered and in order that this statement be not 
unduly long, it is requested that reference be made to pages 1640 to 1647, in- 
clusive, of the committee report detailed and good reasons why the proposed 
changes should not be made. In the 75th Congress at the time the Pettengill bill 
(S. 13856) was being considered, the Honorable Joseph B. Eastman, former 
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member of the Interstate Commerce Commission for many years, and also former 
Coordinator of Transportation, stated: 

“The ratemaking policies which will result from this amendment, under which 
extremely low rates will be established at terminal or competitive points for the 
purposes of driving out competition, must of necessity result in higher-than- 
normal rates in the interior of the country, because that section must contribute 
that portion of the transportation burden which was ignored by the carriers 
making the competitive rates, else bankruptcy would quickly result.” [Emphasis 
supplied. ] 

This is just another attempt, among the several proposed, to permit the big 
communities and shippers to become bigger and the smaller communities and 
shippers to become smaller or be obliterated entirely. It is contended that the 
Interstate Commerce Commission under the present laws has been very generous 
with the carriers in permitting them departures or exemptions from the present 
law. The policy pursued by the Commission under the present law is that the 
carriers May be exempt from its provisions provided the rates they propose— 

(1) Cover and more than cover the extra or additional expense incurred in 
handling the traffic to which the rates apply ; 

(2) Be no lower than necessary to meet existing competition ; 

(3) Not be so low as to threaten the extinction of legitimate competition ; 

(4) Not impose an undue burden on other traffic or jeopardize the appropriate 
return on the value of carrier property generally, as contemplated in section 15 
(a) of the act. 

There are thousands of instances where the Interstate Commerce Commission 
has granted the railroads departures from this law. Yet these carriers seek its 
repeal so that they may establish rates violating the long-established prin- 
ciples represented by the present law without first securing approval of the Com- 
mission. Most of the departures they desire to establish are as a result of com- 
petition among themselves, and not that of other carriers or as between markets. 
This may be verified at the offices of the Interstate Commerce Commission. 


TRAIN SERVICE CAN BE REGULATED BETTER AT HOME THAN FROM WASHINGTON 


Section 6 of the above bills proposes to amend various parts of section 13 of 
the Interstate Commerce Act and would result in further concentration of power 
in Washington and less at or nearer home, by providing that the Federal Com- 
mission may take away the jurisdiction of a State commission over any services 
rendered by railroads within a particular State in instances where the Federal 
Commission found that continuation of such services imposed a burden on inter- 
state commerce, or resulted in a net revenue loss. 

The railroads now have the right of appeal to the courts from decisions of the 
State commission. Why should they have in addition the privilege of a trial 
de novo before the Interstate Commerce Commission? Existing remedies within 
the States are entirely adequate to provide the railroads with every considera- 
tion if they wish to avail themselves of it without running to the Federal Gov- 
ernment for help. There are too many people and industries doing that now. 


POWER OF COMMISSION TO SUSPEND OPERATION OF RATE SCHEDULES SHORTENED 
FROM 7 TO 3 MONTHS 


Section 7 of the above bills proposes to amend parts of section 15 of the present 
act to provide, among other things, that the Commission may suspend a rate 
schedule or tariff providing reduced or increased rates and charges, for a period 
of not more than 3 months. The present law provides for a period of suspension 
of not to exceed 7 months. It has been the present practice of the railroads to 
postpone the effectiveness of any rates they propose and which the Commission 
has suspended, until the Commission has rendered a decision, regardless of 
whether or not it has taken the Commission longer than 7 months. Therefore 
it would seem rather useless to provide for a suspension period of less than 
7 months when the existing period is not availed of by the railroads. Usually 
the motor carriers permit their rates which are under suspension to become effec- 
tive at the end of the 7 months regardless of whether or not a decision is ren- 
dered. It is believed the proposed law is harmful and should be defeated, because 
it would, in many instances, permit becoming effective rates that might be unrea- 
sonable or otherwise unlawful before the Commission could pass upon them. 
Kither that or the Commission would have to give this class of cases even more 
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preferred attention than they have today to the exclusion of all others, Atten- 
tion might be called to the fact that shippers complaining of unreasonably high 
rates or undue preference and prejudice are fortunate if they obtain a decision 
and relief inside of 1 year’s time, but it usually takes approximately 2 years with 
ordinary complaints, and up to 5 or 10 years when large territories are involved, 
Here the common carriers expect relief within 3 months. 


CHANGES PROPOSED DEFINING PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE 
UNNECESSARY AND SUPERFLUOUS 


In section 10 of the above bills it is proposed to restrict the private carriage of 

property to bona fide owners of the property as distinguished from purchase of 
property for the purpose of transporting it. The Commission has adequate power 
under the present law to stop the transportation for hire of property. The big 
problem of the Interstate Commerce Commission has not been the lack of power 
under the present law but insufficient appropriations by Congress to enforce the 
law. In the 68th Annual Report of the Interstate Commerce Commission to 
Congress it stated that one of the long-range problems it had— 
“involves the increase in transportation being performed by shippers in equip- 
ment which they lease from vehicle owners, and by use of the ‘buy and sell’ 
method of operation. The latter method involves execution of a bill of sale 
intended to establish that the property being transported belongs to the owner of 
the vehicle transporting it and that the transportation, therefore, is private car- 
riage. This method has caused much concern within the regulated transporta- 
tion industry, and presents a difficult question for us. In fact, both of the 
methods result in the performance of unlawful for-hire transportation by the 
vehicle owners, in Many cases. 

“Steps leading to correction of these activities have been and still are hampered 
by our lack of a field staff large enough to investigate all of the numerous com- 
plaints filed with us alleging unlawful transportation for compensation by vehicle 
owners who resort to the leasing or the ‘buy and sell’ techniques.” [Italics 
supplied. ] 

The Commission has already very well defined a private carrier for purposes 

of the present law and all it lacks is sufficient appropriations to enforce the 
present law. In Lenoir Chair Co. (51 M. C. C. 65 at 75) the Commission stated 
the principles announced in Woitishek Common Carrier Application (42 M. ©. ©, 
193 )— 
“are sound and consistent with the act, and, despite the simplicity or complexity 
of facts in any case, afford an adequate basis or criteria for the determination 
of a carrier’s status under the act. If facts establish that the primary business 
of an operator is the supplying of transportation for compensation, then the 
earrier’s status is established though the operator may be the owner, at the 
time, of the goods transported and may be transporting them for the purpose 
of sale. If, on the other hand, the primary business of an operator is found 
to be manufacturing or some other noncarrier commercial enterprise, then it 
must be determined whether the motor operations are in bona fide furtherance 
of the primary business or whether they are conducted as a related or secondary 
enterprise with the purpose of profiting from the transportation performed. They 
cannot be both. A finding that a company is engaged in performing transporta- 
tion for compensation with a purpose of profiting therefrom is inconsistent with 
and precludes a finding that the motor operations are conducted in bona fide 
furtherance of its other and primary commercial enterprise.” (Injunetion de- 
nied and application to set aside Commission’s order dismissed, 98 Fed. Supp. 
517.) 

The reason private transportation is increasing is that the rates and charges 
of common earriers have been continually going up since the war. Then, too, 
in spite of increased rates and charges, service has deteriorated until the trans- 
portation of goods by the owner in his own vehicles in “the furtherance of his 
commercial enterprise” is the only means left to him to obtain good service at 
reasonably low costs. 

Probably section 402 (c) of the present act needs clarification but it is impera- 
tive that the operation of cooperative shipping associations be continued. it is 
through cooperative shipping associations that shippers have one of the few 
ways to get away from high transportation costs or reduce-them: This will at 
least give some assistance to the small shipper who has received less considera- 
tion during the past decade than anyone interested in transportation. It would 
appear the proposed amendment is not necessary. However, if it is, then it 
means a further hindrance to the private carrier in the furtherance of his com- 
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mercial enterprise and should be defeated. It is believed repeal of transporta- 
tion taxes of 3 percent on freight and 10 percent on passenger travel would be of 
substantial assistance to common carriers in meeting private carrier transpor- 
tation, Private carriers do not pay a transportation tax. 


CONTRACT CARRIERS SHOULD PUBLISH AND FILE THEIR ACTUAL RATES 


Contract carriers under the present law do not have to file the rates which they 
charge. They are regulated in all other respects, however, in the public interest. 
It would seem that if their operations are regulated in the public interest, there is 
no sound reason why the charges they assess should not be open to the public 
in the form of appropriate tariffs or rate schedules. This is one of the few in- 
stances the report of the President’s committee was right. The proposed law 
should be passed. 

Under section 8 of the above bills, it is proposed, among other things to establish 
by paragraph (4) thereof a provision to the effect that shipments of property 
subject to incentive minimum weights or in volume which make due allowance 
for differences in the handling costs of a carrier and which are established for 
the purpose of meeting competition of other modes of transportation “shall not be 
construed or held to constitute unjust discrimination, or undue or unreasonable 
advantage, preference, or prejudice.” 

This in effect would permit railroads, if they chose to do so, to establish rates 
subject to a minimum weight greater than it is possible to load in a railroad car. 
The Interstate Commerce Commission has permitted the railroads to do this in 
the past under certain conditions. Usually the minimum has been from 10 to 
around 40 cars. A very good decision of the Commission which will give the 
committees of Congress an outline of all of this is Molasses from New Orleans, 
La,, to Peoria & Pekin, Ill. (235 I. C. C. 485). In this decision the Commission 
stated, among other things, that: 

“There is nothing unlawful in establishment of rates on quantities larger than 
a carload, when moving as a single shipment, where they are designed to meet 
competition from other modes of transport whose unit of transportation is not 
limited to single carloads, provided a just and reasonable relation in rates between 
the larger and smaller quantities of the same traffic is maintained.” 

Under the above criterion why should anyone object to the present law? Only 
someone who wants to get into a rate war and destroy competition. 

The Commission up to this time has permitted the railroads to publish and 
maintain volume rates where they have not discriminated against small shippers. 
Back in 1914 in American Round Bale Press Co. v. A. T. € 8. F. Ry. Co. (32 1. ©, ©. 
458 at 463-464), the Commission stated: 

“The Commission has declined in notable instances to allow economies of car- 
riage to control in the matter of setting preferential rates. For example, it has 
repeatedly and without exception refused not only to establish, but even to permit 
the establishment of rates available only for the shipment of a trainload. Though 
such shipment could be transported at a minimum of expense per unit of weight 
and the carriers could well afford to make lower rates upon it, yet those rates 
would so discriminate in favor of the large shippers, and tend to concentrate 
the business in their ands that proper considerations have compelled disapproval. 
Logically extended, these considerations would lead to the condemnation of car- 
load rates, but there are two distinctions which have resulted in a different dis- 
position. The first is the fact that the Commission upon its constitution found 
carload rates already an integral part of the American rate structure; the 
second is, that the shipment unit of these rates is of a size which a great part of 
the country’s shippers is prepared to make, so that their discriminatory effect 
and tendency to concentrate business is comparatively slight. Consequently, 
the Commission has in a multitude of cases permitted the establishment of such 
rates.” 

There is probably no part of the Cabinet Committee’s suggestions which are 
reflected in the above bills that so clearly points up the fact that most of the sug- 
gestions are to help the big shipper to the detriment of the small shipper as this 
particular proposal, If this law were passed by Congress, the railroads would 
probably establish more reduced volume rates to meet water and pipeline competi- 
tion than that of any other modes of transportation, because they handle traffic in 
considerably larger volumes or units than a railroad car. With respect to water 
transportation, it should be kept in mind that many of our waterways today 
were developed by tax moneys which were collected from all of the people and 
not just those residing along the waterways. Transportation has been encouraged 
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on these waterways, yet the people located in the interior have not benefited to 
anywhere near the extent of the people located on them. It has resulted in pref- 
erential rates for all of the communities on these waterways served by water 
carriers, but the people of the interior have contributed relatively as much to 
their creation or construction and their maintenance as anyone else, but they 
have been given only crumbs from the table of relatively low-cost water transpor- 
tation. 

It would also seem under the proposed changes in the above bills that the Com- 
mission may not compel these volume rates extended to other shippers or com- 
munities even though circumstances be substantially similar. The only people or 
communities that would receive them would be those the railroad chose to favor, 
and history tells plainly whom the railroads would favor, 

This change in the law definitely would be harmful to North Dakota. We are 
a great grain-producing State but, assuming we stretch our imagination to think 
the railroads might establish volume rates on grain from North Dakota to Min- 
neapolis, it is doubtful that more than a few elevators would have sufficient stor- 
age capacity to load 25 cars at one time, or such other minimum tonnage the 
railroads would require. Of course, this assumes that the railroads would scrape 
up 25 or more empty boxcars for 1 elevator. Generally, we have had a chronic 
shortage of boxcars at various times almost every year. We might be able to 
tender 25 or more cars of livestock at one time, again presuming the railroads 
would choose to give us some reduced volume rates. However, there are few 
ranchers, if any, that could load that many cars at one time except in a coopera- 
tive venture. 

It is believed that the present administration of the law with respect to volume 
rates by the Interstate Commerce Commission is proper and right. The proposed 
bill should be defeated as it would merely prefer the big shippers railroads choose 
to favor as against the small shipper, or even the big shipper whom they may not 
choose to favor. 

Section 25 of the above bills provides for a cancellation and nullification of all 
outstanding effective orders of the Interstate Commerce Commission wherein it 
has prescribed minimum, maximum, or maximum-and-minimum rates, fares, or 
charges, or issued under section 4 of the act, to become effective 180 days after its 
enactment, 

This would cancel many orders of the Interstate Commerce Commission issued 
in cases which are very important to those who prosecuted them. During recent 
years the Commission has vacated many of its orders that appeared to have no 
further use.. However, there have been instances when it refused to vacate its 
orders because of the objections of interested shippers. If this section is adopted, 
then all of the Commission’s orders would be vacated that were issued under sec- 
tions 1 and 4 of the act. It would in large part vacate the orders in the case 
wherein the Commission prescribed a uniform level of class rates throughout the 
United States east of the Rocky Mountains and designated as No. 28300, Class 
Rate Investigation (1939, 281 I. C. C. 213, et al.), and No. 28310, Consolidated 
Freight Classification (281 I. C. C. 329). If the Commission could reconsider all 
of these cases within 180 days there might not be so much objection to the passage 
of this particular section. However, that is physically impossible but in the 
meantime the people and the Commission who have spent much money and time 
over many years will be compelled again to seek relief from the Commission 
should the carriers change the tariffs, which the orders of the Commission cor- 
rected. 

It is believed this section should also be defeated entirely with no similar pro- 
vision permitted. The carriers or anyone feeling aggrieved by the present status 
of things may petition for reconsideration or file a complaint in accordance with 
the rules of practice of the Commission, and let these orders be vacated after 
everyone has had an opportunity to be heard. 

The comments in this statement only cover such instances where we feel the 
people of the State of North Dakota are directly interested and vitally affected 
by the proposals of the above bills. If amendments are made or new changes 
proposed, additional statements will be issued if they are of concern to us. 

It would seem that the amendments to the Interstate Commerce Act which are 
contained in the above bills, and which reflect the suggestions of the President’s 
Advisory Committee on Transport Policy and Organization, are so important to 
the small community and small industry or businessman, that it should be of 
ecoucern to the Small Business Committee of the House and Senate. It seenis 
to be inconsistent to promote the interests of the small-business man in one in- 
stance and then pass laws that would prove damaging to him in another. 
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Passage of the above bills, except as noted, will set back regulation of common 
carriers many years and will cause damage to note only communities, industries, 
and individuals but many common carriers as well, from which they will not 
recover for many years, if at all, and tend to concentrate industry and wealth 
into certain areas whom the carriers chose to favor. It would weaken or destroy 
many carriers now rendering good service and will be one of the biggest mistakes 
this Nation ever made in transportation. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., May 21, 1956. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Deak Mr. CHAIRMAN: I would greatly appreciate your including the enclosed 
statement from Mr, J. D, Henderson, national managing director of the American 
Association of Small Business, in the record of testimony on H. R, 6141. 

Best wishes. 

Sincerely, 
HALE Boaes, Member of Congress. 


STATEMENT OF J. D, HENDERSON, NATIONAL MANAGING DIRECTOR, AMERICAN 
ASSOCIATION OF SMALL BusINEsS, INc., NEW ORLEANS, La. 


Mr. Chairman and gentlemen of the committee, my name is Joseph D. Hender- 
son. I am the national managing director of the American Association of Small 
Business, Inc., a national organization which had its inception during 1941 and 
received its charter February 20, 1942. We were organized in New Orleans, La., 
and our membership has spread throughout the country. At this time we are 
working in all 48 States of the Union, including the District of Columbia. 

We send our material to newspapers throughout the country, each United 
States Senator, and Members of the House of Representatives in Washington. 
We also contact State legislatures, municipal councils, and other public bodies. 
We have made statements in testifying before committees of the Congress, State 
legislatures, city councils, and boards. 

We support legislation beneficial to all small businesses and our members in 
particular, and we likewise oppose legislation which is detrimental. We render 
services to small businesses and individuals, helping them to go into business, 
stay in business, secure sources of supplie and material, fund to operate the 
business, and for expansion purposes. There is no service too large or small 
for the American Association of Small Business to undertake for one of its 
members. All a member has to do is tell us about his problem and we do our 
utmost to help solve it. 

We are a service organization and we endeavor to encourage small business:s 
to patronize each other, work together so that they may expand and become :- 
big as their initiative, ability, and energy will permit. 

The various organizations, such as Rotary, Kiwanis, Lions, etc., are working 
in a rather limited field, but the American Association of Small Business, Inc., 
in the conduct of our public-relations program dedicated to keeping small business 
in business, is working in a field of over 125 different business and professional 
categories that support all civic and charitable organizations, because small 
business is the grassroots and backbone of the American way of life 

The definition approved by the Congress of small business is one that does not 
dominate its field. The Committee on Economie Development, 444 Madison 
Avenue, New York, N. Y., has presented a research which indicates that 98 per- 
cent of all the business units in the United States are small businesses. 

According to the United States Department of Commerce, there are over 
4,200,000 small businesses and professions in the Nation, and it has been esti- 
mated that the average number of individuals engaged in small businesses and 
professions are 10. Therefore, there are over 42 million people earning their 
bread and butter, or whatever they may have to eat, in this level of our economy. 

This information has been presented to you so that the members of your com- 
mittee may have a better understanding of the scope and sincerity of the services 
performed by the American Association of Small Business, Inc. 
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Highteen bills have been introduced in the House and Senate during the ‘1st 
and 2d sessions of the 84th Congress, affecting the barge and towing indus- 
try. A few of these bills have been beneficial to the entire industry, but for the 
most part they would prove detrimental to the industry in the opinion of many 
citizens. Each year the battle cry of those who would regulate and legislate 
out of business all independent members of the barge and towing industry not 
come ag and regimented by the Interstate Commerce Commission is being 
sounded. 

All too seldom are those in public office commended for meritorious services 
rendered to the people. The members of the American Association of Small 
Business, Inc., in general, and the unregimented members of the barge and 
towing industry in particular, are grateful for the splendid work which has heen 
done by the members of the Interstate and Foreign Commerce Committees of the 
Congress for having protected them from the bureaucratic control some monopo- 
listic groups are desirous of heaping upon them. 

A large majority of all the transportation in the United States, which includes 
the railroads, airlines, and the larger water carriers for the most part, are oper- 
ating at a loss. In contrast, a group of small barge-line operators are healthy 
and operating at a profit. This segment, which I am representing here this 
morning, is merely asking to be permitted to remain healthy and to continue to 
make a profit. They are the independent members of the barge and towing in- 
dustry. They fear the same regulations and regimentation by the Federal Gov- 
ernment under which the larger transportation group is handicapped. Most 
people have always considered our waterways as the highways of free enter- 
prise from the beginning of time when the first man found that he could climb 
upon a log and with a stick propel himself across a stream. In some sections of 
the world transportation is still limited to such meager means. In this great 
Nation of ours, however, unregulated and unregimented transportation has 
progressed, and it is now one of the major contributors to our systems of pro- 
duction, manufacturing, and distribution. 

Each year additional bills have been introduced into the hopper of Congress 
which, had they been enacted into law, would have in all probability eliminated 
from our economy the small barge-line operator. Since 1947, the American Asso- 
ciation of Small Business, Inc., has done everything within its power to protect 
the small barge-line operator in cooperation with the American Waterway Oper- 
ators, Inc., and the Waterways Council Opposed to Regulation Extension. 

At this time it seems to be in order to give you some of the experience of just 
a few of our members with the bureaucratic regulations of the Interstate Com- 
merce Commission. 

At the regular monthly meeting of the national board of directors of the 
American Association of Small Business, Inc., August 27, 1947, Capt. H. G. 
Koch, one of our directors, called to our attention the problems faced by the 
small barge line operator under the supervision of the Interstate Commerce 
Commission. In his own case, it became so difficult to operate his business with 
all the restrictioned regulations and redtape he has experienced as a regulated 
carrier that he has finally decided to relinquish his permit. 

I should like to present to you excerpts of a letter from the Canal Barge Co., 
Inc., New Orleans, La., dated November 10, 1947, and signed by Harry Jordan, 
president. I should also like to state that Mr. Harry Jordan is no longer with 
the Canal Barge Co., Inc., but that he organized another company using the 
style The River Co., Inc. He has since sold the River Co., Inc. to a larger 
organization and he is not engaged in the barge line operation at this time. In 
fact, he told me just a few days ago that he was very glad of the opportunity 
to sell to the large company and he is grateful to them for having purchased 
the business, 

The letter dated November 10, 1947, and addressed to another member of the 
barge and towing industry, from which excerpts are quoted, reads as follows: 

“While in Washington recently, I was told by Mr. M. W. Rowell, executive 
director of the House Small Business Committee, that the American Associa- 
tion of Small Business was considered in Washington as a militant outstand- 
ing organization of irreproachable repute doing a fine job for small business, 
and he stated that the American Association of Small Business could be of 
tremendous assistance because of their overall setup. Mr. Rowell reiterated 
this opinion before us all at our meeting November 5, in room A at the St. 
Charles Hotel. 

“T wish it were possible for me to speak to you face to face about the necessity 
for every independent businessman joining the American Association of Small 
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Business. Through the untiring efforts of that association, we have been 
honored by having a Washington official visit us here in New Orleans to con- 
duct an informal hearing. 

“Senate bill 1141 must be defeated. Railroads and possibly some few of 
the big long haul common carrier barge lines stand to benefit by passage of this 
bill. We are all aware of the injury it would inflict on the small barge opera- 
tor in addition to redtape recordkeeping regulations. 

“The best way I know of defeating S. 1141 is to present a united front, with 
American Association of Small Business assisting. Through this one achieve- 
ment, not to mention the countless other benefits rendered by the association, 
I consider my dues repaid manifold. I am writing you to ask you to join with 
us in our fight to keep alive the free-enterprise system of America. 

“This will in no way conflict with the work that is being done by your associa- 
tion, the American Waterways, Inc., but rather there will be many times when 
the American Association of Smail Business will join hands with us in helping 
to carry out our grogram such as is being done now. You will be advised of all 
activities through the American Association of Small Business Newsletters. 

“Join with us to fight communism, socialism, monopoly, tax inequalities, 
regulations, regimentation, bureaucracy and all other enemies of small business. 


“Harry JORDAN, President.” 


In order to indicate to the members of this committee the tension under which 
the small barge line operators are continuously working in an effort to protect 
their interests from bureaucratic regulation, I want to read a letter dated 
March 9, 1951, written on the stationery of A. P. Ward & Son, Inc., as follows: 


A. P. Warp & Son, INo., 
Pensacola, Fla., March 9, 1951. 
Mr. J. D. HENDERSON, 
American Association of Small Business, 
New Orleans, La. 


DEAR JOE: I am very sorry that I was unable to attend the meeting of the 
board of directors called for the 7th of March 1951, due to pressing business. 
I had just returned from Washington, D. C., where along with my regular busi- 
ness I made a particular point through a political friend in Pensacola to meet 
personally every legislator from the State of Florida. I was already personally 
acquainted with our Senators and the Congressman from our district, but made 
it a point to meet the other Florida Congressmen as I felt it would be beneficial 
to the association and thereby myself. 

Enclosed you will find a check for $100 to assist the association in “keeping 
small business in business,” and if there is any way that I may assist you in 
this territory, please advise. 

Sincerely, 
Asa P. WARD. 


Capt. Asa P. Ward has since been called to his reward in the Great Beyond. 
Somehow I cannot help but feel that Captain Ward is now piloting his tow in 
the unregulated waters of the Heavenly Kingdom, because he was a good Christian 
churchman, devoting much time to his religion, an enthusiastic civic leader, a 
man beloved and respected by all who knew him. Undoubtedly he came to his 
untimely end because of the stress and strain he had to exert in opposing the 
regulations which some would have heaped upon him and his business. 

Captain Ward was a regional vice president of the American Association of 
Small Business, Inc., and an active member of our national board of directors 
until he passed on. His advice and counsel are definitely missed. 

There is one more letter which I would like to quote because it comes from 
another well-known member of our national board of directors, and also a 
regional vice president. The letter reads as follows: 

SABINE TOWING Co., 
Port Arthur, Teav., March 14, 1952. 
AMERICAN ASSOCIATION OF SMALL BUSINESS, 
New Orleans, La. 
(Attention: Mr. Joseph D, Henderson, national managing director. ) 

Dear Sir: I beg to acknowledge receipt of your letter of March 13 extending 
congratulations on my having been elected to the national board of directors at 
their 10th anniversary meeting on March 12, 1952, in New Orleans. 
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I wish to express my appreciation for the consideration that was given me 
in being elected as a member of the board; however, I trust that I will have the 
time that I could devote to the affairs of the board, and I would thank you to 
keep me advised of such actions as may require my attention. 

Yours very truly, 
SaBrneE Towne Co., Inc., 
MuncGceER T. BALL, 
President. 


Mr. Chairman, for the knowledge of the committee and for the records, I would 
like to say that under the constitution and bylaws of this organization the poli- 
cies and Services are determined by the scope of an outline of the objectives of 
the American Association of Small Business, Inc., in accordance with the desires 
and petitions of the membership, and are declared to be as follows: 

To promote a national, nonprofit, nonpolitical organization of all small busi- 
nesses, professions, and consumers by conducting a public-relations service dedi- 
cated to keeping small business in business: (1) by protecting the United States 
Constitution and the Bill of Rights and in reestablishing States rights; (2) by 
amplifying the voice of the people in legislative affairs through publicity and 
the ballot; (3) by legislative service in representing our members before com- 
mittees of Congress, State legislatures, municipal councils, boards, and all other 
public bodies; (4) by opposition to monopoly, regimentation, excessive taxation, 
and extravagance in Government spending of taxpayers’ money; (5) by stopping 
socialism and communism in the United States; (6) by educating the people on 
the advantages of our free enterprise profit system; (7) by special services to 
groups or individual members; (8) by informing our members of administrative, 
economic, legislative, or other matters directly or indirectly affecting their 
interest; (9) by protecting our members so that they shall not be discriminated 
against in maintaining our constitutional individualism for the dignity of busi- 
ness, professions, and ultimate consumers; (10) to establish in their collective 
minds a knowledge of the power and influence they represent when united and 
acting together in promoting mutuality of interest in governmental policies, civic 
movements, community improvement, patriotism, public safety, prosperity, free- 
dom, and happiness, upon which the Nation at large must depend for a continu- 
ance of the American way of life. 

No effort will be made on my part to go into the technical aspects of barge line 
operations other than to mention the hardships and damages which will be ex- 
perienced by small barge line operators who are now exempted from the regu- 
lations of the Interstate Commerce Commission. Should unregulated carriers 
be placed under Interstate Commerce Commission regulations by the passage of 
certain bills presently pending before this committee, their great problem would 
conceivably be maintaining records, securing cargo rates, and other ramifications 
caused by complete Government restrictions. 

Year after year it has been brought out before the members of this committee 
at the various hearings that the railroads of our Nation are continuously ad- 
vocating the elimination of the barge line form of transportation. The railroads, 
as you must know, carry over half of the freight available for shipment which 
includes all forms of transportation in the Nation. 

The railroads are subsidized by the taxpayers of this Nation through special 
land grants for right-of-way facilities, mail contracts with the Post Office De- 
partment, and special interstate and intrastate considerations. No one is ob- 
jecting to these privileges enjoyed by the railroad, but the railroads do not seem 
to be able to stand the competition that the independent barge line operator 
presents. 

Let me emphasize, Mr. Chairman, that the American Association of Small 
Business, Ine. has always been against regimentation and regulation of business. 
Only a small percentage of barge traffic is subject to regulation at this time. 
Millions of individuals engaged in and employed by small businesses are vitally 
interested in the free enterprise operation of our free American waterways. 

The barge and towing industry traces its beginning to the dawn of history. 
River transportation and inland waterways transportation have been one of 
the principal adjuncts to the development of this great Nation of ours. This 
great development progressing through the water channels creating cities and 
factories as well as every conceivable type of business, has been aided in its 
development by the barge line operators. Industry is moving more and more 
down to the banks of our larger rivers because water is so vital to industry, 
not only for the operation of the various plants, but because of the inexpensive 
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and efficient operation of the many independent barge line operators. As time 
goes On and water becomes scarcer throughout the Nation, more and more ‘in- 
dustries will naturally have to move to the riverbanks. The larger navigable 
streams of our country must be kept open and free for the use of the independent 
barge-line operators. Government regulations have killed many businesses and 
if not stopped by this committee, those in favor of monopolistic Federal control 
of transportation will do all in their power to eliminate the small barge line 
operator from our economic scene. 

In closing, let me state that the great majority of the citizens engaged in the 
barge and towing industry are opposed to regulation being extended, as is pro- 
vided in some of the bills which are being considered by your committee. 

I should like to state that the American Association of Small Business, Inc. 
takes the stand that enactment of some of the proposed bills before your com- 
mittee would extend regulation under the control of the Interstate Commerce 
Commission, and when enacted into law would be a dangerous step towards sup- 
pression of free enterprise. Rather than attempt to testify on the technical 
detriment to independent small barge-line operators, passage of the regulatory 
sections of these bills would create, I would like to simply state that men of 
free enterprise business already experience too many restrictions. 

The railroads have been subsidized by the Government since the pioneer days 
und continue to expect aid in addition to land grants and United States mail 
contracts. 

The railreads complain about having to operate passenger lines at a loss, 
the dining-car service has always been operated at a loss, railroad passenger sta- 
tions and terminals have been operated at a loss, and many other services and 
facilities that railroads feel bound to furnish the general public are presented 
at a cost far in excess of the indicated demand for the services rendered. 

The railroads should petition the Interstate Commerce Commission for the 
privilege of eliminating unprofitable services. For instance, the railroads of 
our Nation could save millions of dollars annuaily by eliminating unprofitable 
passenger trains and services. For instance, it would be satisfactory in so many 
areas for the accommodation of the few passengers hauled by the railroad to 
merely hook on a couple of passenger coaches or pullman coaches to the back 
eud of a fast freight. This would be a whole lot better service than was ren- 
dered by the railroads to their passengers during the old “Smoky Mary” pioneer 
days, when the railroads had a complete monopoly on long-haul passenger and 
freight transportation service. 

The independent, free enterprise, small-barge-line operator merely wants to 
be let alone, free from regulations and regimentation so that he may grow and 
become as big as his individual initiative, ability, and energy will permit. 

Irwant to thank the gentlemen of the committee for having been granted this 
opportunity to present my testimony, which I trust will be of some assistance 
to you in your deliberation concerning the regulatory clauses of the various pro- 
posed bills being considered by your committee. 


Mr. Harris. I note the presence of our colleague, Mr. Gubser, of 
California. Mr. Gubser, we will be happy to recognize you at this 
time. 


STATEMENT OF HON. CHARLES S. GUBSER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Gurser. Mr. Chairman, on behalf of the California Farm Re- 
search and Legislative Committee, executive offices of which are lo- 
cated in Santa Clara, Calif., which is in my congressional district, I 
herewith submit a formal statement of that organization regarding 
the bill, H. R. 6141, and related bills now being considered by your 
committee; also a letter and resolution from the California State 
Board of Agriculture. 

I should personally appreciate it if these statements would be made 
a part of the record of these hearings. 
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Mr. Harris. We are glad to have had you appear, Mr. Gubser, and, 
without objection, the statements will be inserted at this point in the 
record. 

(The statements referred to are as follows :) 


Hon. Oren Harris, chairman of the Subcommittee on Transportation and Com- 
munications of the House Committee on Interstate and Foreign Commerce, and 
members of the subcommittee, the California Farm Research and Legislative 
Committee, a nonprofit association of working farmers and cooperating organi- 
zations dedicated to democratic farm family ownership of their homes and land, 
at its 15th anniversary meeting on April 10 in Santa Clara, instructed its officers 
to oppose H. R. 6141 and related bills as inimical to the best interests of our 
members, to the farmers of California, and to the shippers, processors of farm 
products, and the operators of and workers employed in industries dependent 
on farming and farm solvency for their incomes, jobs, and security. 

Our committee was one among many State and National associations, including 
the National Grange, Farm Bureau, Farmers Union, and Council of Farmer Co- 
operatives, which protested the recent proceedings initiated by the railroads to 
bring about changes in freight-rate procedure under cover of Ex Parte No. 196, 
increasing railroad freight rates by 7 percent. 

We considered this proceeding detrimental to farmers, shippers, and processors 
of farm produce, and to all segments of California economy dependent on- and 
auxiliary to our agricultural structure with its gross annual income of over 
$21% billion. 

Farmers and the public generally were fortunate in having the protection of 
present Transportation Act policies to fall back on in protesting the proposed 
increases. And they have now invoked these privileges to petition for a re- 
hearing and reconsideration of the order issued by the Interstate Commerce 
Commission on March 2 allowing railroads and water carriers a 6 percent 
freight-rate increase, followed by a similar increase to motor carriers, but with 
certain holddowns which for railroads alone saved Californians some $15 mil- 
lion annually. 

This case is important in considering the effect of regulatory procedures pro- 
posed in H. R. 6141 and related bills which contemplate imposing many of the 
policy and administrative changes recommended by the Presidential Advisory 
Committee on Transport Policy and Organization. 

The protest made by the Public Utilities Commission of the State of California 
in the recent railroad freight rate proceeding speaking for itself and on behalf 
of the people of California and which was supported by our committee, Cali- 
fornia representatives in the House and Senate, business and labor organi- 
zations and the public generally emphasizes these characteristics of ratemaking 
by the Interstate Commerce Commission which Ha parte No. 196 attempted to 
put into operation, all of them included in H. R. 6141 and related bills, but 
which, because they had not been made part of an amended Transportation Act, 
the people had the opportunity of defeating or challenging by their nationwide 
protest : 

(1) The special rules of practice adopted by the Interstate Commerce Commis- 
sion for this case did not accord the people of California time to adequately pre- 
pare or present their case although by contrast, the railroads had time to prepare 
their case in advance. 

Notr.—The proposed legislation provides no more than a 38-month period for 
interested parties to prepare and submit testimony opposing schedules for 
changes in rates by common carriers. 

The carriers, however, being the ones seeking rate increases, have had ample 
time prior to their application to build their case. 

Actually, the burden of proof for suspension will rest on the protestants, who 
are given insufficient itme to study the arguments of the carriers, obtain clari- 
fication of statements, cross-examine witnesses, introduce their own evidence, 
and summarize their findings. . 

(2) The proposed uniform application of a percentage increase would result 
in unlawful prejudice and discrimination against California, which depends on 
national and international markets to absorb its specialized crops, and would 
therefore in many instances price these products out of the market. 


2 Paragraphs numbered below refer to testimony offered by the California Public Utilities 
Commission in Hz parte No. 196. 
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Norge.—The proposed legislation would give any common carrier in interstate 
commerce the. legal right to raise rates on long hauls where no competition is 
involved and lower them on short hauls where competition may be a factor. 

Had the proposed changes in ICC authority been in effect, holddowns on sugar 
and its products and fresh and processed fruits and vegetables, won by Cali- 
fornia in the Mareh 2 ICC order, would have been precluded, along with other 
holddowns for specific commodities in California and other States. 

(3) The effect of the proposed rate increases on the movement of agricultural 
produce was not given due consideration in a period when farmers were in serious 
economic distress. 

Note.—The proposed legislation bases its ratemaking policies on freeing one 
carrier from competition from other carriers and makes the public interest sub- 
servient to such considerations. For a mumber of years farmers have been placed 
in an inferior position in relation to receiving their fair proportion of the national 
wealth, and there seems to be no indication of any improvement in the foreseeable 
future. 

The Transportation Act, as presently written, offers some relief to protestants 
against increased freight tariffs which would further aggravate an already se- 
rious unbalance in farm income and farmers’ ability to continue as owner- 
operators, 

It is our contention that the proposed changes in policy would make it much 
more difficult for farmers to prevent such unwarranted rate increases. Thus, 
they would be placed in an even more disadvantageous position than they are 
in today. 

(4) Existing authority of the Interstate Commerce Commission allows this 
regulatory body to order rate increases subject to later investigation. 

The use of this authority was protested by the Public Utilities Commission of 
California in the recent railroad freight rate increase proceedings, ex parte 
No. 196. The CPUC maintained that “tariff of increased rates should be rejected 
or suspended pending hearings and a proper investigation,” 

Nore.—Our committee contends that the proposed changes in the Transporta- 
tion Act providing no more than a 3-month period for receiving testimony, cross- 
examining witnesses and evaluating evidence, places the Interstate Commerce 
Commission and protestants in a disadvantageous position. While we realize 
that emergencies may require speedy changes in rates in some instances, the 
position which common carriers occupy with respect to fast amortization, tax 
writeoffs, and the ability to borrow money at extremely reasonable interest rates, 
plus the fact that their rates are set to provide a fair return on investment and 
operating expenses makes it extremely dangerous to deprive the public of the full 
protection of their interests. 

The bills under consideration today by your Subcommittee on Transportation 
and Communications, in addition to writing into law procedures which we op- 
posed during the recent railroad freight rate increase hearings would, in fact, 
make common carriers the determining voice in tariff decisions. 

The Interstate Commerce Commission would no longer establish rates. It 
would merely designate minimums and maximums. 

Whereas under present law the burden of proof is on the common carriers 
where increases in tariffs are requested, under the proposed revisions of transpor- 
tation law, the burden of proof would be on protestants. 

Whereas under present law the Interstate Commerce Commission is supposed 
to act as the protector of the public interest while establishing a fair rate of 
return to the common carriers, the proposed revisions of transportation law would 
substitute a negative for a positive role by the ICC, actually allowing the carriers 
to make their own rates, subject only to brief review and possible suspension 
after the act. 

The proposed revision of the Transportation Act would freeze users of common 
earrier services in whatever advantages or disadvantages of location in which 
they happen to live and operate. 

California, located at the end of the line, would be seriously affected. As 
farmers, we protest the effect of the proposed changes on us as consumers of 
goods which we need for production and living essentials. 

As members of a rapidly growing industrial State we feel that the proposed 
changes will deal an equally telling blow to new industry locating in our State, 
to small business ventures whose cost of operation would be raised for everything 
it purchased outside of California ; and to the score of industries and businesses 
and their employees dependent on the continued economic health of California 
agriculture. 
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The position taken by the California Farm Research and Legislative Committee 
in opposition to H. R. 6141 and related bills, coincides with that of the National 
Council of Farmer Cooperatives at its January 16-19 convention in Los Angeles. 

Resolution No. 11 adopted by the convention opposed any attempt to rewrite 
the Declaration of national transportation policy in the Interstate Commerce 
Act in such a manner as to introduce any new language in general terms with 
indefinite and uncertain meaning. 

Resolution No. 21 states that “the power to fix specific transportation rates 
in appropriate cases * * * is essential to effective enforcement of the statutory 
prohibitions against unjust discrimination.” 

Resolution No. 2 favors retention of the long- and short-haul clause in its 
present form. 

Resolution No. 6 opposes any interference with or prevention of the Interstate 
Commerce Commission from performing its functions as an independent regula- 
tory agency. 

We are in complete agreement with the position taken by the February 2, 
1956, New Orleans convention of the United Fresh Fruit and Vegetable Associa- 
tion opposing certain portions of the bills now being considered by your sub- 
committee. 

Many of our members belong to this grower association which also represents 
shippers, brokers, receivers, service wholesaleers, chain stores, and all segments 
of the perishable fruit and vegetable industry, nationwide and in California. 

Enumerating certain proposals now before Congress which would weaken the 
Interstate Commerce Commission the association opposed : 

(@) Repeal of the Interstate Commerce Commission’s authority to prescribe 
specific rates, and limiting its power to the establishment of only maximum and 
minimum rates: 

(b) Reducing the period * * * (of rate hearings) from 7 to 3 months, and 
requiring the petitioning party to prove that he would suffer irreparable damage 
if suspension were not granted ; 

(c) Canceling existing provisions that carriers may not charge a rate between 
two given points which is greater than the sum of rates between intermediate 
points ; t 

(d@) Establishing a rule of rate-making which would eliminate, among other 
provisions, a requirement that the Interstate Commerce Commission shall give 
full consideration to the probable effect of proposed rates upon the movement 
of traffic. 

On April 12 the California Public Utilities Commission opened hearings on 
application of the railroads for an intrastate freight rate increase to parallel 
that granted March 2 by the Interstate Commerce Commission. 

Speaking for the Southern Pacific Co., Mr. R. E. Plummer, assistant to the 
president of the railroad, stated: 

“The rate of return during this 5-year period (1951-55 inclusive) averaged 
only 3.63 percent on net investment. 

“Particular attention is called to the data for the year 1955, admittedly a year 
in which general business activity and production reached peacetime peaks. It 
will be noted that we earned a rate of return of only 3.56 percent in that year.” 

Mr. J. P. McDonald on behalf of the Santa Fe Railroad testified that for the 
year 1954 the railroad’s net return was 4.45 percent after adjusting for Federal 
income taxes applicable to prior years. 

“For the year 1955 the return was 5.52 percent after making similar adjust- 
ment,” he stated. 

Our committee has not accepted these figures as representing the full net earn- 
ings of the railroads in qustion. In contrast to the Interstate Commerce Com- 
mission proceeding, the California intrastate freight rate application will afford 
all protestants and the public utilities commission an opportunity to thoroughly 
cross-examine all company witnesses, study the data upon which the railroads 
have built their case, bring in their own testimony and come to their own factual 
conclusions. 

They will have had a chance to look into the matter of the salary and bonus 
of the president of the Santa Fe Railroad who received $120,000 in 1954. And 
of that of President D. J. Russell of the Southern Pacific who received $125,000 
for the same period. 

They will look into the matter of increased business which the needs of Cali- 
fornia’s mounting population have brought to the railroads, and hopefully will 
explode the contention of the roads that wages and payroll taxes call for higher 
freight rates while ignoring the fact that in the 8 years between 1946 and 1954, 
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car-miles per man-hour rose 40 percent, or 5 percent a year.’ In other words, 
fewer men did more work and made greater profits for the roads. 

They may even look into the full-page advertisements appearing in all lead- 
ing national magazines, and no one knows how many local papers, propagandiz- 
ing the public to support the recommendations of the new legislation, based on 
the President’s Cabinet Report and stating: “Its passage is in the best interest 
of every man and woman in America. * * *” 

And they should certainly look into the railroad peak net profits of almost 
a billion dollars last year a substantial percentage of which came from rapid 
tax writeoffs which accounted for much of the new equipment added to the 
rate base. 

Full hearings give the public an opportunity for essential investigation of testi- 
mony and facts behind the testimony. 

Full hearings are one of the changes in national transportation policy which 
H. R. 6141 and related bills aim to dispense with. 

The protection of the public’s interest, a responsibility delegated by the 
Congress to the Interstate Commerce Commission as its regulatory agency over 
common carriers, must include the interest of farmers who produce the food 
and fiber which is the very foundation of our national life and well being. 

Secretary of Agriculture Ezra Taft Benson, in his petition for suspension of 
the recent 7 percent across-the-board railroad freight rate increase said point- 
edly: 

“Farmers as well as railroad owners are concerned with returns on invested 
capital. 

“Farm operators’ equity in American farms in 1955 was about $95 billion. In 
addition, farm operators and their families did 11 billion hours of unpaid work 
on farms. 

“For this, they received a net income * * * of $11 billion. 

“Thus, if we allow farm operators and their families a return of $1 an hour, 
they had nothing left at all for return on investment in 1955. 

“Or, if we allow them 3 percent on investment (or $2.85 billion), they and 
their families earned only 74 cents an hour for their labor. * * *” 

Railroad freight rates had been increased 11 times, or 78.9 percent since June 
30, 1946, before the March 2, 1956, increase of 6 percent in rates for railroads and 
watcr earriers engaged in interstate commerce. A 6 percent increase in truck 
rates was authorized by the ICC immediately thereafter. 

“Obviously” Secretary Benson contended in his protest before the ICC, “in- 
crease in frieght rates since early 1946 has contributed to the farmers’ present 
difficulties. It has been one of the factors in widening the gap between prices 
at the farm and retail food prices in the city store. 

“This widened gap, of which higher freight rates is a part, has been borne, 
mainly at least, by the farmer. Farm income is essentially what is left of con- 
sumer expenditures after paying for transportation and the many other market- 
ing services. * * * Farm income has dropped, not because of any weakness in 
consumer demand. A major cause of the drop in farm income hag been the 
continuing rise in all marketing costs, including frieght rates. 

“Higher transportation rates have also been an important factor in rising 
costs of many industrial goods bought by farmers.” 

These increases have been granted in spite of minimum protection afforded 
in the present provisions of the Transportation Act, 

To take away one iota of this protection, as proposed in the bills before your 
subcommittee, would constitute a gross surrender of the public interest by the 
Congress. 

The California State Board of Agriculture at its April 16, 1956, regular meeting 
unanimously resolved to petition Congress “for a full and complete investigation 
of the activities of the Interstate Commerce Commission to determine whether 
the Commission has established reasonable charges for transportation services 
on agricultural products, without preference or undue advantages or discrimina- 
tion between localities or geographical areas, and whether increases in rates 
granted to railroads have been in accordance with law, and what effect such 
increases have had on the price of agricultural products * * *.” 

The basis for the resolution as stated by the board was that increased freight 
rates have become excessive to the point of becoming detrimental to the agricul- 
tural industry of the State of California especially because California is geo- 


* National averaged data—U. S. Bureau of Labor Statistics. 
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graphically the greatest distance from the large consuming markets east of the 
Mississippi River. i 

The resolution of the board, not available at this writing in its official form, 
will be appended to this testimony by Representative Charles 8S. Cubser, who will 
receive a copy in time for the opening of the April 24 hearing. je 

This action by a board of farmers representing all parts of California and all 
sections of farming further substantiates our contention that H. R. 6141 would 
seriously weaken such protection as the Transportation Act has afforded farmers, 
business, and consumers in areas located far from other centers of population. 

It is not the intent or function of our committee to favor one type of transpor: 
tation over another. rf 

California farmers need them all: Railroads, inland waterways, trucks, and in 
increasing volume for perishable produce, the airways, over which the ICC has no 
jurisdiction. 

It is, however, no secret that the recommendations of the Presidential Advisory 
Committee on Transportation Policy and Organization followed closely the sug- 
Zestions of the Association of American Railroads, and that H. R. 6141 and 
related bills have unanimous railroad support. 

A workshop on these bills held at the University of Santa Clara February 28 
found only the railroads among common carriers in favor of such legislation. 

Farmers, truckers, and steamship company representatives were loud in their 
denunciation of the cutthroat competition resulting in rate wars which would 
follow enactment. 

Discussing the proposals of the committee in their book Monopoly in America, 
Dr. Walter Adams, associate professor of economics at Michigan State University 
and Dr. Horace M. Gray, professor of economics at the University of Illinois say 
in part: 

“While purporting to endorse ‘greater reliance on competitive forces in trans- 
portation pricing’ and the reduction of economic regulation ‘to a minimum con- 
sistent with public interest’ the recommendations of the committee are in reality 
a blueprint for restriction of competition and protection of the railroads * * *, 

“They would restrict the aefivities of private motor carriers and contract 
motor carriers, repeal the bulk commodity exemption of water carriers, curtail 
the activities of freight forwarder associations, limit the agricultural commodity 
exemption * * *, 

“In respect to rates, the Interstate Commerce Commission would be stripped 
of much of its present control. The railroads would be free to discriminate 
upward against noncompetitive traffic to the limit of what the traffic would bear, 
and to discriminate downward on competitive traffic to the level of ‘reasonably 
compensatory rates’ * * * rates which cover merely ‘the direct ascertainable 
cost of producing the service.’ * * * The long- and short-haul clause would be 
inoperative if the railroads found it necessary to meet competition * * *. Itisa 
strategy of monopoly, not a bona fide plan for ‘deregulation’ with the intent 
to promote competition.” 

We therefore urge your committee to oppose H. R. 6141 and related bills in 
our interest and in the interest of all your constituents. 


CALIFORNIA FARM RESEARCH AND LEGISLATIVE COM MITTEE, 
Santa Clara, Calif. 


IDENTIFICATION OF OFFICERS OF THE CALIFORNIA FARM RESEARCH AND LEGISLATIVE 
COMMITTEE TO ACCOMPANY STATEMENT IN OPPOSITION, PRESENTED THROUGH THE 
COURTESY OF REPRESENTATIVE CHARLES 8S. GUBSER, MEMBER OF CONGRESS, 10TH 
DISTRICT, CALIFORNIA 


The California Farm Research and Legislative Committee is a nonpartisan, 
nonprofit association of working farmers, farm cooperatives, and supporting 
labor, church, community service, and business groups dedicated to our programs 
und policies. 

The committee was formed in the spring of 1941 by a handful of Santa Clara 
County prune and apricot growers with the modest object of obtaining from 
Congress a $35 million appropriation to purchase and so support the price of 
dried fruits which were in distress because Hitler Germany had cut off our 
European export markets. 

The success of our efforts brought requests for help and research from farmers 
in many other parts of California and in August of 1941 we became a statewide 
committee. 
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Our chairman, Joe C. Lewis, of Buttonwillow, Kern County, former assembly- 
man, operates a family farm raising alfalfa, cotton, and livestock. 

Vice Chairman M. Claire Forbes, Orland dairyman, represents the northern 
valleys of our committee. 

Vice Chairman Erwin K. Finney, Modesto dairyman, is also an orchardist and 
operator of an 800-acre rice and row crop ranch in the delta region north of 
Sacramento. He is a former member of the Stanislaus County Board of Super- 
visors. 

Hugh J. MacDonald, Riverside, operates a family citrus ranch. 

Sam Miller, Terra Bella citrus producer and packer, is active in his irriga- 
tion district. 

Mrs. Frances Sorgenstein, of Sebastopol, and her husband Sol operate a poultry 
ranch. 

Edwin Jobe, Vista citrus, walnut, and avocado grower, was former chairman 
of the California Farm Debt Adjustment Commission. 

This completes the description of our vice chairmen. 

Mrs. Grace McDonald, executive secretary, operates a small apple orchard 
at Aptos, Santa Cruz County. During 1943 and 1944 she served as a member 
of the California State Board of Agriculture. 

Mrs. Paula Krotser, of Santa Cruz, recording secretary, runs a small family 
farm. 

Arthur F. Ronz, Santa Clara, treasurer, is the only nonfarm officer of our 
committee. As a member of Kiwanis, he has been active in increasing partici- 
pation in the school lunch And milk programs among children of low-income 
families. 

Officers and members of our committee belong to granges and farm centers, 
to local producer and consumer cooperatives, and to the larger fruit and vege- 
table cooperatives, poultry and livestock associations which California farmers 
have developed to promote their specialized type of agriculture and improve 
their economic position. 

No officers of the committee receives any remuneration for his services. Ex- 
cept for part-time clerical help, the research and legislative work of our com- 
mittee is carried on through the volunteer giving of time and funds by our 
affiliated members. 

This completes the identification of our committee. 


CALIFORNIA STATE BOARD OF AGRICULTURE, 
Sacramento, April 21, 1956. 
Hon. CHARLES S. GUBSER, 
Member of Congress, House Office Building, 
Washington, D. C. 


Dear Mr. Gusser: The California State Board of Agriculture, at its regular 
meeting held in Sacramento, Calif., on April 16, 1956, passed a resolution in 
protest against the recently granted increases in freight rates and refrigeration 
charges by the Interstate Commerce Commission. 

Your consideration of the enclosed resolution will be greatly appreciated. 

Very sincerely yours, 
ROMAIN YOuNG, 
Assistant Secretary. 


RESOLUTION RE EXCESSIVE FREIGHT RATES 


Whereas freight rates since 1947 have increased by 68 percent, and are now 
not only becoming excessive to the point of being detrimental to the $2 billion 
agricultural industry of the State of California ; and 

Whereas these rates are actually becoming a deterrent to agriculture of Cali- 
fornia, being geographically the greatest distance from the large consuming 
markets east of the Mississippi River ; and 

Whereas it is nationally conceded that the farmer’s income is being steadily 
reduced, compared with income to industry and almost all other lines of endeavor, 
including the railroads; and 

Whereas industry and other lines of business can pass on increased costs, 
including transportation charges, to the ultimate consumer, whereas the income 
from agricultural production is strictly controlled by the laws of supply and 
demand ; and 

Whereas the Nation’s railroads, in applying for increased rates and charges, 
have apparently ignored these important factors applying to agriculture; and 
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Whereas the California Public Utilities Commission, recognizing the plight 
not only of California agriculture, but also of California business and industry, 
joined California shippers by intervening in a recent rate case before the Inter- 
state Commerce Commission, protesting and opposing further rate increase as 
detrimental to California ; and 

Whereas the Interstate Commerce Commission, disregarding all protestants, 
recently saw fit to grant another 6 percent in freight charges and 15 percent in 
refrigeration charges: Now, therefore, the California State Board of Agriculture, 
at its regular meeting, April 16, 1916, at Sacramento, Calif., does hereby 
unanimously 

Resolve, That they petition the Congress of the United States for a full and 
complete investigation of the activities of the Interstate Commerce Commission 
to determine whether the Commission has established reasonable charges for 
transportation services on agricultural products, without preference or undue 
advantages or discrimination between localities or geographical areas, and 
whether increases in rates granted to railroads have been in accordance with 
law, and what effect such increases have had on the price of agricultural 
products; and further 

That copies of this resolution be spread on the minutes of this meeting and 
copies be mailed to the President and Vice President of the United States, to the 
Governor of California, all Senators and Congressmen, and to the Interstate 
Commerce Commission and California Public Utilities Commission, and to the 
vice presidents, traffic, of the four originating railroads of California. 


Mr. Pinkney. Mr. Chairman, at this point might I offer two more? 

Mr. Harris. Yes. 

Mr. Pinxuey. A statement from John V. Lawrence, managing di- 
rector of the American Trucking Associations, Inc., in opposition to 
H. R. 9771, and one from Fred G. Freund, director of the traffic de- 
partment of the American Trucking Associations in opposition to H. R. 
9548, two of the forwarder bills that are before this committee in this 
particular hearing. 

Mr. Harris. We are glad to have them for the record at this point. 

(The statements referred to are as follows :) 


STATEMENT OF JOHN VY. LAWRENCE, MANAGING DIRECTOR, AMERICAN TRUCKING 
ASSOCIATIONS, INC. 


Mr. Chairman and gentlemen of the committee, my name is John V. Lawrence. 
I am the managing director of the American Trucking Associations, Inc. Our 
offices are at 1424 16th Street NW., Washington, D.C. 

American Trucking Associations, a federation established in 1933, is the na- 
tional trade association of the truck operating industry. It represents all types 
of trucking, for-hire and private. The federation has affiliated associations of 
motor carriers in all 48 States and the District of Columbia and also includes 
11 national conferences of the various types of trucking. 

I appear here today in opposition to H. R. 9771, a bill which would amend sub- 
section (a) of section 411 of the Interstate Commerce Act so that freight for- 
warders would be authorized to acquire control of common carriers subject 
to part I, II, or III of that act. Such acquisition is now prohibited by that 
subsection. 

Our organization has long maintained a policy of opposition to permitting 
freight forwarders to acquire control of common carriers. In 1935 when the 
Congress was considering the Motor Carrier Act which later became part II of 
the Interstate Commerce Act, our legislative committee proposed that action 
then be taken to insure proper regulation of the freight forwarders. We were 
advised that this would require revision of part I of the act so that our people 
did not proceed further in that direction. 

Various freight forwarders meantime had filed joint or proportional rates with 
motor carriers under the then new Motor Carrier Act. On December 14, 1938, 
Division 5 of the Commission decided in the Chicago Heights Trucking Co. case 
(10 MCC 556), that'certain of these rates in the Chicago area were unlawful, on 
the ground that freight forwarders were shippers and thus could net file such rates 
with motor carriers. 
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This decision caused considerable confusion and led to meetings on January 31 
and February 1, 1939 of our legislative committee to review this matter in con- 
nection with pending legislation which was to become the Transportation Act 
of 1940. This review bore in mind the then section 213 of the Motor Carrier 
Act of 1935 which later became section 5 of the Interstate Commerce Act. 

Under this section 213 of the act of 1985 (now section 5 of the Interstate 
Commerce Act), the Commission, charged with the act’s enforcement, was au- 
thorized to. approve acquisition of control of a motor carrier by another such 
earrier upon a finding, after hearing, that “the transaction propsed will be con- 
sistent with the public interst.” In event the applicant for Commission approval 
should be “a carrier other than a motor carrier’—in other words a carrier 
by railroad, express, or water—the Commission was precluded from favorable 
action unless the proposed transaction met these three tests: 

(1) It would “promote the public interest” ; 

(2) It would enable the acquiring carrier “to use service by motor vehicle 
to public advantage in its operations”: and 

(3) It would “not unduly restrain competition.” 

Much the same language is at present contained in section 5 (2) (b). 

As outlined by Chairman George G. Sadowski of the cognizant subcommittee of 
the House Committee on Interstate and Foreign Commerce, the clear purpose of 
these additional findings as a prerequisite to any Commission sanction of motor 
earrier acquisition by a rail, express, or water carrier, was to make certain that 
“control does not get into the hands of other competing forms of transportation, 
who might use the control as a means to strangle, curtail, or hinder progress in 
highway transportation.” (79 Congressional Record 12206, July 31, 1935.) 

In short, in the words of Senator Burton K. Wheeler, then chairman of the 
Senate Committee on Interstate Commerce, it was expected that “with this 
limitation, it will be possible for the Commission to allow acquisitions which 
will make for coordinated or more economical service and at the same time to 
protect against the monopolization of highway carriage by rail, express, or 
other interest.’’ (79 Congressional Record 5655, April 15, 1935.) 

It was already an historical congressional policy opposing the common owner- 
ship or control of competing forms of transportation that was further expressed 
in the language of the present section 5 (2) (b) bearing on rail, express, or 
water acquisitions of motor carriers. In the Panama Canal Act of 1912 (37 
Stat. 566 et seq., 49 U. S. C. sec. 5 (14), (15), and (16)), and the legislative 
debates thereon is found the clearly expressed will of the Congress to keep 
each form of transportation independent of control or ownership by other carriers 
with which it was engaged either in actual or potential competition.“ The proper 
function of a railroad corporation,” the report of the House Interstate and 
Foreign Commerce Committee said, “is to operate trains on its tracks, not to 
occupy the waters with ship in mock competition with itself, which in reality 
operate to the extinction of all genuine competition.” (H. Rept. No. 423, 62d 
Cong. 2d sess., p. 12.) 

Two years after the Panama Canal Act, the Congress enacted the Clayton 
Act (38 Stat. 731). In this act (15 U. S. C. see. 18), there is a prohibition, 
applicable to railroads as well as other corporate enterprises, against the ac- 
quisition by one corporation engaged in interstate commerce of stock in another 
corporation if “the effect of such acquisition may be substantially to lessen com- 
petition, or to tend to creat a monopoly.” Later Section 500 of the Transporta- 
tion Act of 1920 (44 Stat. 449, 49 U. S. C. sec. 142) declared it “to be the policy 
of Congress to promote, encourage, and develop water transportation, service 
and facilities in connection with the commerce of the United States, and to 
foster and preserve in full vigor both rail and water transportation.” 

In consonance with this view, Congress, in establishing the Inland Waterways 
Corporation, specified that “no member of the Board shall be an officer, director, 
or employee of or substantially interested in, any railroad corporation” (43 Stat. 
861, 49 U. S. C. sec. 154). Congress also directed “that the facilities of the Cor- 
poration shall not be sold or leased (1) to any carrier by rail or to any person 
or company directly or indirectly connected with any carrier by rail” (45 Stat. 
978, 40 U.S. C. sec. 153). 

Our legislative committee also considered the provisions of section 210 of the 
Motor Carrier Act which strictly limited such dual operations by motor carriers 
as the existence of control between a common and a contract carrier. The end 
in view was the precluding of a single person being in position to proffer two 
differing sets of rates to shippers. It was the view of our committee that there 
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should be the same or even more stringent safeguards to prevent interlocked 
control between freight forwarders and carriers resulting in similar cir- 
cumstances. 

The situation became more acute as the decision of division 5 in the Chicago 
Heights Trucking Co. case was upheld by the full Commission on reconsideration 
and later sustained by the Supreme Court on May 20, 1940. Two sets of two 
companion bills were introduced in March 1940 in the House and Senate. There 
was a proposed bill transmitted by the Honorable Joseph B. Eastman, then Chair- 
man of the Legislative Committee of the Interstate Commerce Commission, 
S. 3665 and H. R. 9089, and another pair, 8. 3666 and H. R. 9090, believed to 
have been introduced at the request of freight forwarders. 

None of these bills permitted a freight forwarder to acquire control of any 
carrier subject to parts I, II, or III, but 8. 83666 and H. R. 9090 authorized carriers 
subject to other portions of the act to acquire control of freight forwarders. In 
the other direction the two Eastman bills had a provision that after January 1 
of the next year it would be unlawful for any carrier subject to other parts of 
the act to maintain control of any freight forwarder. This was a mandatory 
divestment provision and no acquisitions would be permissible. 

Thus the meeting in May of 1940 of our legislative committee had before it 
these bills which had been introduced and apparently were slated for separate 
consideration. The first reaction was almost unanimously to favor the Eastman 
provisions, but after a good deal of discussion and consideration of the facts as 
they existed, our committee favored a position to permit carriers acquiring 
control of freight forwarders, but with a requirement that the Commission must 
first find that such an acquisition would not unduly restrain competition and 
would be in the public interest. 

This was the position I stated before a Senate subcommittee composed of 
Senators Wheeler, Hill, and Reed when in June 1940 it held hearings on Senate 
Resolution 146 along with S. 3665 and 3666. I also presented in addition the 
following statement : 

“Motor carriers have found, since forwarder operations were declared by the 
Commission as not being under the Motor Carrier Act, that many of them could 
evade all of their responsibilities as motor carriers by organizing their own for- 
warder company and many have done so. 

“I might point out the fact that about the turn of the year, between Chicago 
and the Twin Cities, in 45 days 17 new forwarding companies were organized just 
over that route, and it is easy to imagine what happened to the rate structure.” 

A bill, S. 210, was introduced January 8, 1941, as a result of these hearings, 
and it passed the Senate on March 24. It contained the present prohibition 
against control by freight forwarders of carriers subject to parts I, II, and III, 
but had virtually the same provisions as the present part IV reference to motor 
carriers acquiring control of freight forwarders. 

At that time agreement was reached with the forwarders on a proposed bill 
which, after development by the House Legislative Drafting Service, was intro- 
duced by Mr. Lea as H. R. 3684 on February 28, 1941. The bill made unlawful 
acquisition by a freight forwarder of a carrier subject to part I, II, and III of 
this act. In the other direction control of forwarders by a carrier, it provided 
that after 180 days such control would be unlawful unless on an application made 
to the Commission and after hearing the Commission found that continuation of 
such control was consistent with public interest. 

This bill, H. H. 3684, passed the House and went to conference as S. 210. At 
final passage there was deleted the provision for hearing and finding by the 
Commission in cases of carrier control of freight forwarders, but there was 
included the so-called Reed amendment which presently is in the act, as section 
411 (c). 

This subsection makes it unlawful for a director, officer, employee, or agent 
of a common carrier to have any pecuniary interest, direct or indirect, in a 
freight forwarder. 

Over a period of about 4 years there were attempts to modify this section 411 
(ce) in order to permit holding such pecuniary interest in a freight forwarder. 
Such attempts were included in bill 8S. 1291 introduced on July 21, 1945, em- 
bodying recommendations of the Interstate Commerce Commission and again 
in H. R. 2297 introduced by Mr. Wolverton on February 27, 1947. We objected 
to these proposals, of course, and the section stands today as originally enacted. 

Our activity in this followed a policy resolution adopted by our entire 
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organization at its annual meeting in Chicago on October 20, 1943. This resolu- 
tion contains our policy continuing today and it reads as follows: 

“Whereas the American Trucking Associations, Inc., has consistently opposed 
the entrance of railroads into the field of motor carrier transportation; and 

“Whereas there is now increasing prospect of the emergence of another form 
of freight transportation, namely, by air; and 

Whereas strangulation of existing agencies and a trend toward monopolistic 

“Whereas strangulation of existing agencies and a trend toward monopolistic 
the independent trucking industry : Now, therefore, be it 

“Resolved, That the directors of the American Trucking Associations, instruct 
the staff of the association to resist encroachment by any form of transportation 
upon another and that the association support vigorously any legislation de- 
signed to prohibit such an encroachment.” 

Referring now directly to H. R. 9771 which is before this committee at this 
time, the committee should remember that railroads control quite a number of 
forwarding companies through the medium of holding companies through which 
control can be positive and effective, however indirect on paper. Under our 
1943 policy, we have fought insistently to maintain the force of section 5 (2) 
(b) of the act so that railroads would be restricted in ownership or control 
of motor carriers only to service auxiliary or supplemental to their own rail 
operations. 

We have fought vigorously in legislative proposals and before the Commis- 
sion and in the courts to maintain that principle, which we regard as vital to 
public welfare as well as industry welfare. 

The current proposal poses a two-step venture which would compound the 
evil of carrier control of freight forwarders with the evil of forwarder control 
of other carriers in order to accomplish a superevil—the historically denied 
license of a carrier to control a competing form. 

Lest this should be regarded as either a conjured-up specter, or theoretical 
speculation, let me review a few facts of freight forwarder ownership by rail- 
roads today. 

While many forwarders are independently owned, two groups of freight for- 
warders on which we have compiled statistics, and which are railroad controlled, 
have accounted in a recent year for 48.6 percent of the total revenues of all 
class 1 freight forwarders. 

First and largest is a group of nine or more freight forwarding companies 
controlled by the New York Central Railroad and whose revenue reports for 
1954 and 1955 variously indicate an aggregate annual revenue of something 
more than $120 million. The names of some of these companies are: 

International Forwarding Co. 

Merchant Shipping Association, Inc. 

Stor Dor (and Westland) Forwarding Cos. 

Universal Carloading & Distributing Co., Inc. 

Western Carloading Co. 

Pacific Forwarding Association. 

International Expediters, Inc. 

Lone Star Package Car Co. 

Pioneer Carloading. 

The New York Central controls these companies through their ownership in 
full or in part by United States Freight Co., which in turn is controlled by 
Linden Securities Corp. which in turn is a wholly owned entity of the railroad 
with stock held in the name of an individual as voting trustee. 

The second group is expressed in the National Carloading Corp., which is 100 
percent owned by the Erie Railroad and which in 1954 had revenues of $52.1 
million. The 1952 data on both these groups showed that they accounted for 
48.6 percent of all class I freight forwarders’ revenue in that year and there is no 
reason to believe that subsequent data when available will show a shift from 
this relationship. 

We oppose this proposed amendment to the act as contrary to the wise and 
proven policy of Congres throughout the history of this issue and urge that the 
Congress reject it. 

If any amendment is needed, it is to move in the opposite direction—to write 
into the act a divestment and prohibition to eliminate mutual control by either 
forwarders or carriers and thus halt this dangerous and progressively more 
serious erosion of the principle of separate managements and control among 
competitors. 


78456—56—pt. 2——15 
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STATEMENT OF F. G. FREUND, Director, Trarric DeparRTMENT oF AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Chairman and gentlemen of the committee; my name is F. G. Freund, 
and I am director, traffic department of the American Trucking Associations, Inc. 
Our office is located at 1424 16th Street NW., Washington 6, D. C. 

The American Trucking Associations, Inc., is a federation established nearly 
25 years ago as the national trade association of the trucking industry, repre- 
senting all types of motor carriers of property for hire and private. It has 
affiliated associations in each of the 48 States and the District of Columbia. 

My presence here today is in opposition to H. R. 9548, a bill which seeks to 
amend subsection (a) of section 409 of the Interstate Commerce Act to permit 
freight forwarders and railroads to negotiate compensation contracts where 
railroads transport trailers on flat cars. 

I would like to say at the outset that, like any other industry or any other 
shipper, freight forwarders have always paid published public tariff rates when 
utilizing the facilities of railroads. Sound transportation policy so dictates. 
We have always opposed abandonment of that well-established principle. 
Although matters pertaining to forwarder operations have been before your 
committee, I would like to point out some of the characteristics of the forwarder 
industry. 

Section 402 (49 U. S. C., sec. 1002) (a) (5) of part IV of the Interstate Com- 
merce Act defines the freight forwarder as follows: 

“(5) The term ‘freight forwarder’ means any person which (otherwise than 
as a carrier subject to pt. I, 11, or III of this act) holds itself out to the general 
public as a common carrier to transport or provide transportation of property, or 
any class or classes of property, for compensation, in interstate commerce, and 
which, in the ordinary and usual course of its undertaking, (A) assembles and 
consolidates or provides for assembling and consolidating shipments of such 
property, and performs or provides for the performance of break-bulk and 
distributing operations with respect to such consolidated shipments, and (B) 
assumes responsibility for the transportation of such property from point of re- 
ceipt to point of destination, and (C) utilizes, for the whole or any part of the 
transportation of such shipments, the services of a carrier or carriers subject 
to part I, II, or III of this act.” 

While the bill uses the terms of operating under contracts—utilization by 
forwarders—the sole objective is to defeat the long-established requirements of 
the employment of tariff rates in compensation for the carrier service performed. 
I say this because, generally speaking, forwarders are afforded the use of trailer- 
on-flat-car facilities and services to the same extent that such service is available 
to the shipping public in general. And since the forwarder is a shipper in rela- 
tion to the real carrier, this treatment is eminently fair. So the obvious purpose 
of the bill is to avoid payment of rates and charges filed with the Interstate 
Commerce Commission for application to shippers generally. 

Prior to the enactment of the Motor Carrier Act, motor common carriers had 
private rate agreements with all their customers, including, of course, shippers 
and forwarders. When the act became effective in 1936, existing motor com- 
mon carriers published and filed their rates with the Interstate Commerce 
Commission. 

In an effort to bypass published rates, forwarders and certain motor carriers 
filed so-called proportional or joint rates. 

In 1939, about the first of that year, the Commission found such types of rates 
published unlawful under the new act on the well-established grounds that the 
forwarder industry, like any other industry, was a shipper, that there was no 
joint undertaking. Court action followed and for many years during the pen- 
dency of the proceeding the forwarders were able to utilize motor common 
carriers (but never rail common carriers) at unpublished charges substantially 
less than the published rates filed with the Interstate Commerce Commission. 
But we should remember here that this special relationship between forwarders 
and motor carriers was possible only because it existed prior to regulation, and 
was thus an exception to the principle of sound regulation. 

I have directed your attention to the statutory characteristics of a freight 
forwarder—he assembles, consolidates, breaks-bulk, and distributes shipments. 
In harmony with such types of operations, Congress enacted section 408 which 
authorizes, and still authorizes, common carriers to publish and file “assembling 
rates” and “distribution rates” available to forwarders but not available to the 
general public. Employment of these so-called A. and D. (assembly and distribu- 
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ttion) rates is prohibited on line-haul transportation between the concentration 
points and the break-bulk points. 

Not satisfied with the concessions inherent in the A. and D provisions, the for- 
warders sought from Congress concession rates for the line-haul transporta- 
tion from terminal to terminal. Common carriers, both rail and motor, opposed 
such proposals, but the motor carrier opposition was futile. 

I do not feel it necessary to go into the details of that prolonged controversy. 

We pointed out in the 1950 hearings that the proposals for congressional ap- 
proval of motor-forwarder contract rates ignored the findings and conclusions 
arrived at after a thorough review of a voluminous record of hearings conducted 
by the Interstate Commerce Commission. We said the bill would authorize 
‘wide-open contract rates between forwarders and motor carriers, and that the 
forwarders would be enabled to obtain rate concessions to the extent that 
motor carriers would be willing to go to obtain the traffic. No provision was 
made for public rates. 

We also pointed out that the bill failed to recognize the public interest in the 
contracts which the bill would authorize. 

First of all, the Commission’s authority to administer the provisions of the 
‘bill was extremely limited. We also stated that from a practical viewpoint the 
Commission would have little or no opportunity to scrutinize the contracts, and 
‘that the best the Commission could do would be a token effort. We said then, 
and we still say, that for all practical purposes the contracts filed constitute 
secret rate agreements. 

We knew that the Commission, with its insufficient staff, could not possibly 
properly police the matter. At this point I want to make it clear that this is no 
criticism of the Commission. They are doing the very best they can with the 
funds they now have. 

We also pointed out that no opportunity is given to commercial shippers to 
determine whether the transportation charge would be so low as to amount to 
subsidizing the forwarder industry to the disadvantage of the public. We 
visualized that it might be found necessary that such arrangements be spread 
to other forms of carriage. 

Despite our. objection, section 409 was enacted. As I will indicate later, by 
reference to a specific proceeding before the Commission, the section has proven, 
by experience, to be weak and completely ineffective. 

In all my experience in the transportation field over the years, and in contacts 
with our carriers and their representatives, I have found that no section of 
the Forwarder Act is subject to so much criticism as is section 409 (a). I 
know of no provision that has caused so much frustration among our motor 
common carriers in their dealings with their freight-forwarder friends as has this 
provision. I am not unmindful of the fact that section 409 was the outgrowth 
of effort to compromise conflicting interests. The difficulties predicted by our 
industry have mushroomed into an unbearable situation. For example, the 
section authorities motor carriers to establish just and reasonable conditions and 
compensation, but no one seems to be able to determine where the burden of 
proof lies in establishing the reasonableness of the level of the compensation. 
Proceedings before the Commission have been frustrating and unavailing. 

Then, too, in the second proviso, the term “in truckload lots” is used. The 
absence of any definition of the term “in truckload lots” has rendered this limita- 
tion completely ineffectual. 

There have been patent departures from the provisions, but there appears to 
be no penalty for the departures. 

Four years ago, the Interstate Commerce Commission in Docket MC—C—1394, 
Forwarder-Motor Carrier Contracts—ordered that an investigation be conducted 
under this section to inquire into the lawfulness of the prevalent rules and 
practices. It appears that because of the inherent weaknesses of the section the 
Commission, despite its best effort and intention, will not be able to police the 
situation as long as the present section remains in effect. We would urge that 
the committee be informed of the facts in that proceeding before expanding the 
provision of section 409. 

I am certain, Mr. Chairman, that your staff, by visiting the Commission and 
examining their records, would find a most enlightening situation. 

The past several years have seen expansion of the “trailer-on-flat-car” move- 
ments, particularly in eastern territory. Eastern railroads, generally speaking, 
afford utilization of this service to the public, including of course freight- 
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forwarders, at rates contained in usual public tariffs. We see no discrimination 
in this treatment. It is both legal and equitable. 

May I remind the committee that under the provisions of section 402 (c) 
certain operations of shippers, and associations of shippers, who engage in 
assembling, consolidating, and distributing freight for themselves or for their 
association members on a non profit basis—for the purpose of securing the bene- 
fit of carload, truckload and other volume rates—are exempt from the require- 
ments of part IV of the‘act. During recent years there has been considerable 
expansion in this exempt field. The number of bona fide associations has in- 
creased greatly. Some of these associations have claimed that the granting 
of concessions contemplated in section 409 to the regulated forwarders while 
denying it to the exempt, nonprofit associations, amounts to discrimination 
against the latter. 

Then, too, many manufacturing and merchandising concerns have their own 
private arrangements for assembling, consolidating, and distributing their mer- 
chandise. If H. R. 9548 is enacted, I am fearful that we can look forward to 
demands for equal treatment from both bona fide associations and individual 
shippers. Thus what began as an exception would become the rule. 

The Pennsylvania Railroad, for example, is now offering our common-carrier 
members who operate between eastern points, as New York and Philadelphia, 
and western points, such as Chicago and St. Louis, a valuable piggy-back service 
on contract charges. Truck movements in this service is growing, and, with a 
better understanding, I believe we can look for greater development in this field. 
The motor carrier is owner of the trailer and takes it to the railroad yard for 
loading, and then picks it up at the other end of the line. The railroad charge 
for this line-haul service is based on the gross weight of the vehicle and lading. 

If the purpose of H. R. 9548 is to include regulated forwarders under similar 
or comparable conditions, a most devastating situation would result. It would 
place the forwarder in a position where he could engage in the truckload business 
in complete competition with motor common carriers and railroads without the 
necessity of obtaining operating authority. To place the forwarder industry in 
this field without any operating authority would create an intolerable situation. 

To the argument that freight forwarders should be permitted to contract with 
railroads for piggy-back service because motor cariers now do so there is firm 
and substantial answer. First, the act permits motor and rail common carriers 
to enter into joint rates just as it permits two railroad to do so. Each is in 
the relation of common carrier to the other. The forwarder, on the other 
hand, in its relation to a carrier—rail or motor—is merely a shipper. Secondly, 
both the railroad and the motor carrier have operating authority to perform 
physical operations between the points where the service is to be performed. 
The freight forwarder has no such authority, and to do what is here sought in 
this bill will created competition of a kind which does not now exist. Finally, 
motor carriers and railroads have been conducting trailer-on-flat-car service 
since 1932, and every congressional enactment affecting motor carriers and 
forwarders has been with full knowledge of the practice. 

As is well known, there exists a concentration of the forwarder business in four 
major companies. In no other field of transportation does such an alarming 
situation exist. In our view, passage of H. R. 9548 would be a virtual guaranty 
that the big will become even bigger while the small become smaller and fewer. 
We urge that H. R. 9548 not be enacted, but instead that section 409 be speedily 
repealed and concession rates confined to section 408. 

Should the suggestion just made be impossible of achievement at this session 
of Congress—and we trust this is not the case—we urge prompt enactment, before 
adjournment, of the entire Commission’s well-considered legislative recommenda- 
tion 30, appearing in its recent 69th annual report to Congress, which rec- 
ommendation reads as follows : 

“30. We recommend that section 409 be amended so as to (1) place the burden 
of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part II of the act for the transportation 
of freight when such contracts are called into question, (2) prohibit such contracts 
at compensation lower than the motor carrier’s tariff rates in all cases where 
the line-haul transportation is for a total distance of 450 miles or more, and 
(3) provide penalties for the offer, grant, giving, solicitation, acceptance, or 
receipt of any rebate, concession, or discrimination resulting from the trans- 
portation of property at compensation less than that specified in such contract. 

“The Commission’s experience under section 409 (b) of the act in attempting 
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to subject certain contracts between freight forwarders and motor common 
carriers for the transportation of freight to investigation has disclosed some 
major defects in the law, the most important of which is the failure to place the 
burden of proof on the makers thereof when such contracts are subjected to 
formal investigation. 

“Section 409 (a) now prohibits such contracts at compensation lower than 
the motor carriers’s tariff rates where the line-haul transportation ‘in truckload 
lots’ is for a total distance of 450 miles or more. The recommended amendment 
would prevent circumvention of such prohibition (by use of contract rates not 
subject to specified minimum weights), by eliminating the term ‘truckload 
lots’ and making the prohibition applicable to all cases where such line-haul 
distance is 450 miles or more. Such an amendment would also eliminate the 
necessity for the Commission to determine what Congress meant by ‘truckload 
lots, a term considered almost impossible to define with exactness sufficient to 
stand up in court in a criminal proceeding. 

“The penalty provisions would be added to insure observance of the terms, 
conditions, and compensation of the contracts, for without them freight for- 
warders and motor carriers could violate their contracts with impunity, since 
there appears to be some question as to whether or not the enforcement provi- 
sions of parts II and IV of the act cover this situation.” 

After reviewing its own experience with section 409 and the near impossibility 
of policing that section, it urged that it be sharply amended so as to comport 
more nearly with the general tenor of the act and to give the Commission badly 
needed regulatory tools available only from Congress. 


Mr. Harris. At the time these hearings were scheduled for this 
afternoon the committee had no way of knowing just what would be 
on the floor of the House. The civil-functions appropriation bill is 
being considered in the House. They are just concluding the general 
debate and are starting under the 5-minute rule. 

The permission that we have to sit during the time that the House 
is in session is only during general debate. Therefore, we do not have 
nee to sit while the House is reading the bill under the 5-minute 
rule. 

Furthermore, a number of the members of this committee have 
projects in which they are interested and, of course, must, from their 
own personal standpoint, representing their own districts in matters 
of this kind, remain on the floor of the House. Therefore, it is neces- 
sary to adjourn this hearing until 10 o’clock in the morning. 

evertheless, I want to say that we regret this interruption of the 
committee activity, but the committee must be subject to the House of 
Representatives at all times. 

Therefore, I regret any inconvenience that we might have caused 
anyone by having you come this afternoon. Had we known that gen- 
eral debate was not going to last at least for another hour or two, we 
would have called it off earlier. 

So the committee will adjourn and will start promptly at 10 o’clock 
in the morning, because we must get going on these hearings to make 
any headway. 

he clerk advises me that he has a number of copies of statements 
here which, as always, people are very anxious to have. I suggest 
that those who might want a copy of the statements, if you will just 
remain in your seats, he will then bring them around and give them to 
you. Otherwise, there is a rush around the clerk’s desk, and it is 
— for him to treat everyone as nice as he always likes to treat 
people. 

The committee will adjourn until 10 o’clock in the morning. 

(Whereupon, at 2:15 p. m., the hearing was adjourned until 10 a. m. 
Wednesday, May 23, 156.) 
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WEDNESDAY, MAY 23, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met pursuant to adjournment at 10 a. m., in room 
1334 New, House Office Building, Hon. Oren Harris (chairman of the 
subcommittee) presiding. 

Mr. Harrts. ir he committee will come to order. The Chair under- 
stands that Mr. Utley, from Forth Worth, Tex., is here representing 
the Sid Richardson Gasoline Co. and the Sid Richardson Carbon Co., 
and has a very brief statement he wants to make while he is here. 

Mr. Utley, we are glad, under the circumstances, to take you out 
of turn in view of the fact you only require a very short time. 


STATEMENT OF W. C. T. UTLEY, TRAFFIC MANAGER, SID RICHARD- 
SON GASOLINE CO. AND SID RICHARDSON CARBON CO., FORT 
WORTH, TEX. 


om Uriey. Thank you very much, Mr. Chairman. I appreciate 
this., . 

Mr. Harris. I think, for the record, you had better give your full 
name and identify yourself. 

Mr. Urtey. I have that in the opening statement. 

Mr. Harris. Very well. 

Mr. Utter. My name is W. C. T. Utley. I am employed by the 
Sid Richardson Gasoline Co. and the Sid Richardson Carbon Co., 
in the capacity of traffic manager for both companies. My business 
address is 629 Fort Worth Club Building, Fort Worth, Tex. The 
Sid Richardson Gasoline Co. is a producer and marketer of liquefied 
petroleum gases. Its products are distributed principally from pro- 
ducing points located in Texas and other Southwestern States to des- 
tinations within Central, North Central, Southern, Southwestern and 
Eastern States. The Sid Richardson Carbon Co. is a manufacturer 
of carbon black, a commodity which is one of the principal compo- 
nents used in the manufacture of rubber and rubber goods, automobile 
tires being the finished product RPCUIFADG. the grcntees consumption 
of this commodity. This company ships carbon black throughout the 
United States and into many foreign countries. The principal con- 
suming area for domestic blacks is located in the Akron, Ohio, area. 
Carbon blacks are also used in the manufacture of printing ink, pig- 
ments for paint, certain drugs and chemicals, et cetera. 
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In the transportation and distribution of products manufactured 
by our companies we utilize the services of rail carriers, common and 
private motor carriers, pipelines, and deepsea foreign and coastwise 
vessels. My appearance before you today is to present testimony in 
support of a to plead your favorable consideration for legislation 


which will implement that portion of the *Report to the President by 
the Presidential Advisory Committee on Transportation Policy and 
Organization,” submitted July 12, 1954, reading as follows: 


Recommendation: Limit regulatory authority of the Interstate Commerce 
Commission to determination of reasonable minimum or maximum rates with no 
change in existing provisions making undue discrimination and preferences 
unlawful, 

I believe it is universally agreed that the primary purpose of, and 
justification for, Federal regulations is to promote and protect the 
interest of the public. However, under present regulations as imposed 
by certain sections of the Interstate Commerce Act and the construc- 
tion by the Interstate Commerce Commission placed upon the direc- 
tives of the Congress as pronounced in the present “Declaration of 
National Transportation Policy,” it seems that the interest of the 
public has been sadly neglected. 

I would like to refer you to two prescriptions contained within the 
national transportation policy; one reading (this act) — 
so administered as to recognize and preserve the inherent advantages of each— 


(mode of transportation) and the other— 
without * * * unfair or destructive competitive practices. 


There are certain well recognized inherent advantages to the public 
which are peculiar to our various modes of transportation. Railroads 
have the ability to transport large volumes of freight over great dis- 
tances at extemely low operating costs. Motor transportation has 
such advantages as faster and more flexible service, lower loading 
costs, the ability to reach points not accessible to other modes of trans- 
portation. Similarly, other types of transportation have their in- 
dividual and indispensable advantages. Unquestionably, the regu- 
lation here under discussion as administered by the Commission re- 
stricts the free expression of these unique advantages by our various 
transportation agencies, retards development to their full potential 
and denies to the public the benefits and economies present in these 
inherent advantages. All of these malfunctions, I would like to point 
out, are reflected in the prices the consumer must pay for his goods 
and the development of a sound and adequate national transportation 
system. 

“Ouribaaly: the Commission in their sincere effort to carry out the 
dictates of the national transportation policy relies principally upon 
the prescription in the policy to which I have referred above as the 
“second prescription” and often prescribes exact rates, or denies ad- 
justments on rates, for the sole purpose of protecting one type of 
transportation against the competition of another without regard to 
the compensatory nature of the rate, the operating cost of the carriers 
involved or the economic loss to the public. Orders, too numerous to 
mention, have been issued by the Commission denying adjustments 
in rates on the assumption that the proposed rates were lower than 
necessary for the proponents to participate in the traffic even —— 
the rates seapeeel were declared to be compensatory. What is the 
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result,of such orders? A type of carrier inferior in its capability to 
render the most economical service to the traflic involved is protected, 
in the opinion of the Commission, against another type of carrier 
whose inherent advantages to offer a more economical and efficient 
means of transportation and the public is compelled to pay higher 
freight charges than the reasonable charges to which it is entitled. 

Under such a theory of ratemaking whereby the element of compe- 
tition between carriers is artificially restricted or removed, there is 
little incentive for a given type of carrier to increase its efficiency, 
improve its plant and develop its possibilities to the full degree re- 
quired to meet the needs of the commerce of the United States, of the 
postal service and of the national defense. 

The administration of the act as it relates to ratemaking, under the 
obsolete regulations which it embodies, is entirely inadequate to meet 
the needs of commerce as it exists today. No longer can the recognized 
yardsticks for ratemaking be relied upon and the shipping public is 
confronted with an almost impossible task in pricing and marketing 
his goods because of the indefinite and obscure ratemaking policies and 
the long delays experienced in obtaining decisions in the far too many 
suspension cases which go before the Commission. Here let me say 
that it is a rare case when the public can get a new rate established 
or adjustments made in present rates to meet changed needs and con- 
ditions without the new or proposed rates drawing a suspension. I 
would like to illustrate some of the problems of, and resulting eco- 
nomic losses to, the public in obtaining rate adjustments under the 
processes required or generally resulting from the application of our 
present regulations by demuiting to you some actual cases which I 
believe to be typical. 

Case No. 1: Identified by the Interstate Commerce Commission 
under I. & S. Dockets 6476 and 6477. 

In December 1953, the carbon black producers and rubber manu- 
facturers, acting collectively, requested the railroads to revise their 
rates on carbon black. The petition was based upon a thorough and 
careful study which disclosed that, when compared with other com- 
modities having comparable shipping characteristics and moving 
between the same territories, the effective carbon black rates were 
unreasonably high in violation of section 1 of the act. Also, to cer- 
tain destinations where origin group relationships had been distorted, 
the effective rates were in violation of section 3 of the act. Further, 
that due to changes in economic conditions and value of transportation 
service, a reduction in the level of the existing rates was a necessity. 

After many conferences, public hearings and investigations the 
railroads approved a revised schedule of rates aplicable only to car- 
load shipments subject to a minimum weight of 65,000 pounds. 

The revised schedule of rates was published in appropriate tariffs 
to become effective September 24, 1955. 

Protest and petitions for suspension were filed with the Commission 
by certain motor carriers based upon their contention that the reduced 
rates constituted unfair and destructive competition in contravention 
of the national transportation policy. 

On September 21, 1955, representatives of the carbon black pro- 
ducers and motor carriers conferred with the Commission’s Suspen- 
sion Board in Washington and presented evidence for and against 
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the suspension of the rates. The producers requested that the rates 
not be suspended but that their fawiuinies be investigated by the 
‘Commission. 

On September 22, 1955, the Suspension Board voted to deny the sus- 
pension but to investigate the proposed rates. 

On September 23, 1955, Division 2 of the Commission, acting as an 
appellate division, entered orders suspending the rates and instituting 
an investigation with respect to them. 

Petition dated October 18, 1955, was filed with the Commission by 
the railroads and carbon black producers requesting vacation of the 
‘Commission’s suspension order. This petition clearly showed that the 
proposed rates were fully compensatory and that they would produce 
car-mile and ton-mile earnings in excess of comparable commodities 
and above the average. Further, that for a long period of time a very 
substantial volume of carbon black had moved and was continuing to 
move by truck at rates higher than rail rates. 

On November 14, 1955, the Commission entered their order vacating 
their suspension order and permitted the revised rates to become. effec- 
tive November 24, 1955, but continued their order for investigation of 
the schedules. 

On November 23, 1955, certain motor carriers brought an action in 
the United States district court to enjoin the November 14 order of 
the Commission vacating the suspension. A request for a temporary 
restraining order was denied and the revised rates became effective 
November 24, 1955, as scheduled. 

On January 23, 1956, the district court rendered its opinion and 
entered the judgment voiding ab initio the Commission’s order of 
November 14, 1955, vacating the suspension. 

On February 9, 1956, carbon black freight rate tariff was amended 
to reflect the order of the United States district court. This had the 
effect of canceling the revised rates which had been lawfully published 
and had been in use by the public since November 24, 1955, but by 
reason of the judgment of the court, the lawfulness of their use is 
questionable. 

On February 2 and 3, 1956, a hearing was conducted before an ex- 
aminer of the Commission in the Commission’s investigation into the 
lawfulness of the revised rates. To this date the examiner’s recom- 
mended report has not been issued. No one can anticipate the date 
when the Commission’s final order will be entered nor what action 
will be taken by them. 

The 7 months’ statutory suspension period expired on April 23, 
1956; hence the revised rates again became effective on April 24, 1956, 
but for how long they will remain in effect is imponderable for the 

ublic. 
i Case No. 2. Identified by the Commission as I. &.S. Docket 6056. 

The motor carriers operating in Middle West territory volun- 
tarily filed schedules of revised rates on carbon black to become effec- 
tive June 7, 1956. 

By order of the Commission dated June 4, 1954, these revised rates 
were suspended to and including January 6, 1956, and subsequently 
they were postponed by the carriers for an indefinite period. 

Hearing on the suspended rates was held before the Commission’s 
examiner on July 29, 1954. 
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The examiner issued his recommended report on March 14, 1955. 
The report was, with some exceptions, favorable to the revised 
schedules. 

Order of the Commission was entered on December 14, 1955. The 
order found the revised rates generally to be lawful. There were 
some minor exceptions. 

The revised rates, as approved by the Commission, became effective 
February 6, 1956, approximately 1 year and 7 months after they were 
first. published. 

If the cases cited above seem to be unintelligible, complex, and per- 
haps somewhat incomprehensive to you, think how perplexing the 
appear tothe public. Each of these cases seeks to establish rates whic 
must be presumed to be reasonable, compensatory and in the public 
interest. 

In case No. 1 the public has been denied the use of these rates for 
more than 2 years and still no solution of the problem is in sight. 

In case No. 2 the use of the revised rates was denied the public for 
more than 114 years. Excess freight charges paid during these periods 
ran into thousands of dollars. (There were 751,000 tons of carbon 
black shipped during 1954.) Who pays these excess freight charges? 
In the final analysis, the same people who pay taxes; the consumer. 

Each of the cases cited resulted from suspension proceedings 
initiated by one type carrier against another and by far the greatest 
number of suspension cases are admittedly carrier inspired. No 
doubt this condition is caused by fear among the various types of 
carriers generated by absence of managerial control withheld from 
them by the administration of present transportation regulations. 
The theory that management by a Federal bureau must supersede and 
replace management by private industry in the field of transportation 
cannot be defended in light of our progress and economic achieve- 
ments under our private-enterprise system. No other industry is so 
regulated. 

We have today the world’s greatest transportation system, it is true. 
Our country demands such a system and it could not exist in its 
present form with anything less. However, I must suggest that this 
great system has been developed in spite of our outmoded transporta- 
tion regulations rather than because of them. This in itself is a tribute 
to the ability, ingenuity, and effectiveness of transportation manage- 
ment. 

Under our present transportation policy, particularly in pricing 
transportation services, our transportation system is fast becoming 
static and if carried to its ultimate conclusion will end in a system of 
Government operated or socialized transportation. 

We are about to spend millions of dollars on our highway system, 
our population is increasing, our standards of living are rising and 
our economic growth is steadily expanding. Our transportation) 
system must keep pace with this growth and expansion. The public 
interest will demand, and national defense require, the greatest utiliza- 
tion of the facilities at our command and the greatest improvement 
that can be made in our transportation plant. We can ill afford the 
economic loss and competitive disadvantages in pricing and marketing 
our goods, which we suffer today as a result of ineffective transporta- 
tion regulations. 
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I cannot agree that adoption of the recommendation here under dis- 
cussion will in any way restrain or tie the hands of the Commission 
performing the duties imposed upon them by the Congress to regulate 
commerce. On the contrary, by clarifying the regulations for rate 
control and removing some of the Commission’s responsibilities for the 
prescription of exact rates, which rightly belong to private manage- 
ment, it seems apparent that the Commission could devote more time to 
the administration of those regulations properly invested in them and 
to more closely supervise the carriers under their jurisdiction to the 
benefit of all. 

The assumption that the adoption of this recommended change 
would result in destructive competition and revert to primitive 
methods of ratemaking is purely supposition and in no way based upon 
facts. To know the effects of competition we have but to look at our 
industrial and economic attainments, all of which are largely the re- 
sult of free competition. Competition, properly regulated, is creative. 
In transportation it will result in advances and ‘harm rere to all types 
of carriers and adequate service tothe public. The public is izant 
of the need for a sound transportation system and they are willing to 
pay the cost of obtaining and maintaining such a system. 

It is my firm conviction that the recommendation of the Presidential 
Advisory Committee on Transportation Policy as to “Increased Reli- 
ance on Competitive Forces in Rate Making” subject to “Maximum- 
Minimum Rate Control” by the Commission should be enacted into our 
laws. 

That ends my statement, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Utley. 

Mr. Utixy. Thank you, sir. 

Mr. Harris. I have a statement here from our colleague, Mr. Met- 
calf, of Montana, with a request that it be included in the»record. 
It is a statement from the Montana Citizens Freight Rate Association, 
Helena, Mont. It will be included in the record. 

(The statement referred to is as follows :) 


HOvSsE OF REPRESENTATIVES, 
Washington, D. C., May 22, 1956. 
Hon, J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. OC. 

Dear Mr. CHAIRMAN: I will appreciate having the enclosed Membership Bul- 
letin of the Montana Citizens Freight Rate Association read into the hearing 
record on H. R. 6141. 

Very truly yours, 
LEE METCALF. 


{Montana Citizens Freight Rate Association Membership Bulletin for May 1956] 
LEGISLATIVE ACTION 


Hearings have begun in Washington, D. C. on House bill 6141. This bill 
and its companion in the Senate would make the most sweeping changes in the 
Interstate Commerce Act in 20 years. The proposed legislation contains some 
provisions that would help Montana shippers; but on the whole, it is a rail- 
road-tailored proposal. The more important parts and their effect on Montana 
are: 

1. Remove the power of the ICC to fix exact rates. This is the heart of the 
legislation as far as the rails are concerned. The rails insist that this would 
allow more competition in ratemaking and would benefit all shippers. Montana 
shippers are in favor of competitive ratemaking if adequate safeguards are 
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provided to prevent the rails from cutting rates on competitive traffic and making 
up the loss on noncompetitive traffic. The bills in their present form do not 
provide these safeguards ; and much of Montana’s traffic, such as wheat, lumber, 
ore, etc. is noncompetitive traffic. 

2. Remove requirement that rails get ICC approval before charging more for 
a short haul than for a long haul over the same route. Before section 4 was 
put into the Interstate Commerce Act, many shipments from Chicago to Seattle, 
passing through Montana, cost less than the same shipment from Chicago to 
Montana. Your association will oppose any attempt: to return to this practice. 

3. Give ICC more power over private carriers. Under the proposed change, 
only the carriers carrying their own goods would be classed as private carriers. 
Many carriers now classed as private would be classed as common or contract 
and subjected to ICC regulations. 

4, Give ICC more power under section 13 of the act. This is the section that 
the ICC used to override your Montana Supreme Court and increase Montana 
rates 9 percent. Your association will oppose any legislation designed to take 
away the power of Montana to regulate traffic within its own borders. 

5. Restrict shipping associations. This would be a blow to small shippers. 
If passed, it might mean the end of shipping associations such as the Great 
Falls Shipping Association and similar organizations. 

Your association will oppose those portions of the legislation that are not 
to the best interest of Montana. 


STATEMENT OF HON. LESTER R. JOHNSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WISCONSIN 


Mr. Harris. I see our colleague from Wisconsin, Mr. Johnson, is 
here and has a statement to present. 

Mr. Jonnson. Mr. Chairman, my district, the Ninth District of Wis- 
consin, has REA in every one of the counties and its REA’s are serv- 
iced by the Dairyland Pees Cooperative, whose offices are at La 
Crosse, Wis. 

Mr. Madgett, who is the manager of the Dairyland Power Co- 
operative has been in touch with me for the last several years in regard 
to legislation similar to H. R. 6141, and yesterday in the mail I re- 
ceived a letter from him, and a statement that he wants me to read 
into the record for him, as it is impossible for him to be here for the 
hearing. 

With the permission of the committee, I will read this statement. 

Mr. Harris. How long is it ? 

Mr. Jounson. It is 314 typewritten pages. He recites his objec- 
tions. If the committee would rather, I will read the statement and 
just read the objectives that he has. 

Mr. Harris. I think if you would do that it would certainly be 
helpful to the committee in view of the fact we do have a regular 
schedule to which we are trying to adhere. 

Mr. Jounson. I will try not to take any more time than I have to. 

Mr. Harris. We will be glad to have you present it. 

Mr. Jonnson. Then the statement may go into the record? 

Mr. Harrts. Yes, the entire statement will be received for the record. 

You did not give his initials. 

Mr. Jounson. John P. Madgett, and he is appearing in opposition 
to H. R. 6141 of the transportation amendments, the act of 1955. 

Mr. Harris. Very well, you may proceed. 

Mr. Jounson. He says: 


Dairyland Power Cooperative is one of the larger purchasers of coal in order 
to supply our steam power stations with fuel for the generation of electrical 
energy. Most of this coal is barged up the Mississippi waterway by socalled 
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contract carriers by water. That portion of our coal purchases coming by com. 
mon carrier still comes, however, under the exemptions provided by section 303 
(b) of the act. Anything which adversely affects these contract carriers and 
which adversely affects the economy of the area served by the Mississippi water- 
way is of great interest and concern to Dairyland Power Cooperative. 

Close perusal of H. R. 6141 leads us to the conclusion that we are unalterably 
opposed to passage of this legislation for the following reasons— 


Now, I will read his objections: 


1. S. 3111 of the 83d Congress and 8S. 951 of the 84th Congress were two 
previous attempts to remove the bulk commodity exemptions from the Trans- 
portation Act of 1940. This bill would effect the same purpose. We were in 
opposition to those two bills and for the same reasons are in opposition to the 
current one. We recognize that the pending bill is clothed differently and con- 
tains many lofty phrases, but believe that its overall effect would be even more 
vicious than the two predecessor bills. 

2. The time schedule, geographic rights, and commodity-rights provisions of 
the pending bill are somewhat less restrictive and perhaps somewhat less un- 
conscionably unfair than the predecessor bills, yet it puts the transporters of bulk 
commodities under the same Interstate Commerce Commission regulations as 
the large and great vested interests. Basically the pending bill is the same 
unsavory meal as before only re-served with garnishments substituted. 

3. We believe it is a needless extension of Federal authority and would im- 
pose upon the estimated 2,000 operators on the inland waterways of the Nation, 
whose business is shipping bulk commodities, a paralyzing influence by imposi- 
tion of unnecessary and unjustified governmental regulation. It will throttle 
and kill present healthy competition. We are convinced that the I. C. C. regula- 
tion on water traffic should not extend beyond the degree established by the 
Transportation Act of 1940. 


I wish to thank the committee for granting me this privilege. 
Mr. Wiuriams. We thank you for your statement, Mr. Johnson, 
It will be inserted in its entirety in the record. 


Mr. Jounson. Thank you, Mr. Chairman. 
(The statement referred to is as follows :) 


STATEMENT OF JOHN P. MapGett, GENERAL MANAGER, DAIRYLAND POWER 
COOPERATIVE, IN OPppPosiTION TO H. R. 6141, TRANSPORTATION AMENDMENTS 


AcT oF 1955 


My name is John P. Madgett. I make this statement in the capacity of gen- 
eral manager of Dairyland Power Cooperative whose headquarters are located 
in La Crosse, Wis. 

The purpose of the bill is to completely revise the Interstate Commerce Act, 
to declare and make effective a new national transportation policy, and among 
other things would remove the bulk commodity exemption with respect to in- 
land water carriers by amending part 3 of the act. Passage of the bill would 
have the effect of extending the full regulatory powers, including ratemaking, 
of the Interstate Commerce Commission to inland water transportation of bulk 
commodities. It is with respect to the water transportation of bulk commodities 
to which I would particularly like to address this statement. 

Dairyland Power Cooperative is one of the larger purchasers of coal in order 
to supply our steam power stations with fuel for the generation of electrical 
energy. Most of this coal is barged up the Mississippi waterway by so-called 
contract carriers by water. That portion of our coal purchases coming by com- 
mon carrier still comes, however, under the exemptions provided by section 
303 (b) of the act. Anything which adversely affects these contract carriers 
and which adversely affects the economy of the area served by the Mississippi 
Waterway is of great interest and concern to Dairyland Power Cooperative. 

Close perusal of H. R. 6141 leads us to the conclusion that we are unalterably 
opposed to passage of this legislation for the following reasons: 

1. S. 3111 of the 83d Congress and 8S. 951 of the 84th Congress were two pre- 
vious attempts to remove the bulk commodity exemptions from the Transporta- 
tion Act of 1940. This bill would effect the same purpose. We were in opposi- 
tion to those two bills and for the same reasons are in opposition to the current 
one. We recognize that the pending bill is clothed differently and contains many 
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lofty phrases, but believe that its overall effect would be even more vicious than 
the two predecessor bills. 

2. The time schedule, geographic rights, and commodity-rights provisions of 
the pending bill are somewhat less restrictive and perhaps somewhat less un- 
conscionably unfair than the predecessor bills, yet it puts the transporters of 
bulk commodities under the same Interstate Commerce Commission regulations 
as the large and great vested interests. Basically the pending bill is the same 
unsavory meal as before only re-served with garnishments substituted. 

8. We believe it is a needless extension of Federal authority and would im- 
pose upon the estimated 2,000 operators on the inland waterways of the Nation, 
whose business is shipping bulk commodities, a paralyzing influence by imposi- 
tion of unnecessary and unjustified governmental regulation. It will throttle 
and kill present healthy competition. We are convinced that the ICC regula- 
tion on water traffic should not extend beyond the degree established by the 
Transportation Act of 1940. 

4. It will discriminate against the contract carriers using the Mississippi 
Waterway and other inland waterways of the Nation. It would unduly bene- 
fit the few carriers in various types of transportation, including rail, who have 
large vested interests, and would be to the detriment of the many smaller op- 
erators who have thrived and expanded under the requirements of present 
law. The great common carriers have fared very well in the last 16 years, but 
it would appear that they are not satisfied. Perhaps the proponents of this 
legislation should be commended for their resourcefulness and stick-to-it-iveness, 
but I deplore their motives. 

5. Past experience tells us all too well that the pending bill will promote 
monopoly and a cartel type of economy. 

6. The undisguised emphasis of the bill throughout is to raise transportation 
rates. Because of the operation of the price structure for water transportation 
when under Interstate Commerce Commission regulation, as exemplified by 16 
years’ past experience, we are convinced that the enactment of the pending bill 
will have the effect of substantially increasing the rates for some bulk com- 
modities and will signal the end of low-cost inland water transportation. 

7. Dairyland Power Cooperative and the 93,000 farmers and rural businesses 
which it serves will be adversely affected for various reasons. It is estimated 
that the price of coal will increase from. 25 cents to 40 cents a ton, and hence 
the cost of producing electrical energy will go up. Farmers will be paying more 
for fertilizer, and profits on grain sales, when shipped by barge, will go down. 
A wide variety of prices to consumers will increase. 

8. We do not believe that the new national transportation policy will, in the 
long run, be in the best public interests. According to the proposal, some “un- 
justified discrimination,” some “undue preference or advantage,” and some 
“undue prejudice” are all necessary and would be lawful, and by the policy 
declaration are stated to be “fair and impartial.” It would seem that a reinspec- 
tion of the implications of this policy would be in order. 

9. The pending bill would lead us to believe that the carriers and buyers of 
bulk commodities would be given some very much needed protection. Insofar 
as Dairyland Power Cooperative is concerned, permit me to emphatically state 
that we feel Dairyland is competent to negotiate its own rates with contract 
carriers. We are totally disinterested in receiving the intervention and pro- 
tection of the ICC to set for us “just and reasonable” rates. We are willing 
and anxious to take our own chances with rates as we find them in the market 
place. In this I also believe that I express the opinion of the overwhelming 
majority of the 2,000 contract carriers on our inland waterways. 

10. According to the amendment proposed for subsection (f) of section 406, 
we find that it is now unlawful to operate at a “net loss.” Apparently profits 
are now definitely to be guaranteed regardless of operating efficiency. The 
most charitable comment that I can make in regard to this concept is the 
suggestion that this bill apparently should be retitled and cited as “The Social 
Security Act of Freight Forwarders.” This concept hardly squares with a “free- 
enterprise system of dynamic competition, a strong, efficient, and financialiy 
sound national transportation industry.” 

In contrast to the foregoing, we believe that under existing law— 

1. We have open, free, and fair competition among all carriers. Even certi- 
ficated common carriers are free to complete with the unregulated carriers for 
liquid and dry bulk cargoes. 

2. There has been a healthy and continuing expansion of the transportation 
industry without regulation. The bulk commodity field is one in which “small 
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business” has had a chance and where there is presently a minimum of monopoly. 

3. Competition has held the price structure in line to the mutual benefit of 
shipper, carrier, consumer, and the general public. None has been hurt, everyone 
has benefited. 

4. Long term “tailormade” service contracts between carrier and shipper, 
or buyer, characterizes much of the current contract carrier business. Dairyland, 
as one of many large buyers of coal, sees no valid reason why this system should 
not continue. 

The 93,000 farmers and rural businesses now being supplied with electrical 
energy by Dairyland are located in the 4-State area of Wisconsin, Minnesota, 
Iowa, and Illinois. Of Dairyland’s 9 generating stations, with a total capacity 
of 165,000 kilowatts, the 8 largest are steam power stations located on the 
Mississippi River at Alma, Genoa, and Cassville, as indicated on the attached 
map. An additional 50,000-kilowatt unit is now being installed at Alma and 
will be on the line in late 1956. Coal represents the largest single item in the 
cost of production of electrical energy in steam generating stations, representing 
approximately 55 percent of the total final cost at the bus bar. These 3 plants 
annually consume 300,000 tons of coal, which is brought by barge up the Mis- 
sissippi River during the navigation season. It is a fact that transportation 
eosts per ton of coal are greater than the cost of the coal itself at the mine. 
A ton of coal brought to Dairyland steam generating stations travels by barge 
an average of 625 miles upstream, the longest haul being 892 miles, a8 indicated 
on the attached map. 

Years of competition have established a differential between rail and water 
transportation in this region so that at the present time Dairyland can get 
coal by barge at an average of $1.75 per ton cheaper than by rail. Should the 
price of coal substantially increase for any reason yOu can well appreciate the 
increased costs involved, inasmuch as we anticipate that increased demands 
for electricity will require us to use a minimum of 550,000 tons of coal annually 
by 1960 and more than a million tons by 1965. 

We know that you and the members of your committee have an involved 
and complicated task in terms of the present bill. We ask that you give our 
viewpoints serious consideration and respectfully suggest that the pending 
bill be killed. 


Mr. Harris. Mr. James F. Pinkney, general counsel for the Ameri- 
can Trucking Associations, was scheduled to start yesterday afternoon 
when we were interrupted by the business on the floor of the House 
of Representatives. 

Mr. Pinkney, you and your associates who are here this morning, 
may now proceed with the presentation of your testimony. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, AMERI- 
CAN TRUCKING ASSOCIATIONS, INC., WASHINGTON, D. C. 


Mr. Pinkney. May it please the committee, my name is James F. 
Pinkney. I am general counsel of the American Trucking Associa- 
tions, ant Our offices are located at 1424 16th Street NW., Washington 
6, D.C. 

Mr. Chairman, I have not recited in my statement any of the quali- 
fications that I should like to mention briefly in order to qualify 
myself as appearing with some knowledge in this field. 

I practiced law in Denver, Colo., for about 5 years in a law firm that 
handled some transportation matters at that time. Subsequently I 
was on the staff of Mr. Joseph B. Eastman and following that for a 
period of about 5 years was Chief Examiner in the Interstate Com- 
merce Commission, Bureau of Motor Carriers, 

I spent 4 years and a half in World War II, and 2 years on active 
duty in the Air Force during the Korean war, and my work during 
both periods was in intelligence and planning work having to do with 
strategic bombardment.. I had a part in preparing voluminous studies 
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into the vulnerability of other countries at that time, and for defense 
purposes we had some regard to the vulnerability of our own coun 
and. of course a considerable amount of our attention was devoted to 
transportation systems. 

During the course of those tours of duty I had an opportunity to 
7 better than 2 years overseas in the application of some of the 
planning and work we had done in the higher echelons at headquarters. 

Following that I spent 4 years as professor of political science and 
law at Davidson College, North Carolina—or between the 2 wars, I 
was there for 4 years, and, since August of 1952, I have been general 
counsel of the American Trucking Associations. 

We have previously presented to you our views on those parts of the 
so-called Cabinet Committee report which relate to the national trans- 
portation policy and the rate provisions touched upon in H. R. 6141 
and H. R. 6142, and we have presented to you certain historical and 
economic data which we trust will be useful to the committee in con- 
sidering the extremely important issues that have been raised by these 
bills. 

At this time I should like very briefly to describe the American 
Trucking Associations, Inc. It is a federation composed of 49 State 
associations and the ATA national office. Membership in it comes 
through membership in the State associations, each of which is com- 

osed of motor carriers of all types. At the national level we also 
1ave our conferences representing each of the forms of motor trans- 
port, in immediate coordination with American Trucking Associa- 
tions, Inc. These conferences represent: Automobile transporters; 
regular and irregular route common carriers; contract carriers; pri- 
vate carriers; household goods movers; tank truck carriers; local cart- 
age carriers; munitions carriers; oil field haulers; and film carriers. 

ATA is controlled by a board of directors consisting of seven elected 
members from each of the associations. Immediate direction comes 
from an executive committee composed of a representative from each 
of the State associations, the chairmen of our conferences and the 
national officers of ATA who are elected annually by the board of 
directors. 

The board of directors and the executive committee of ATA have 
both unanimously gone on record as opposing the proposals in H. R. 
6141 and H. R. 6142. 

At the hearings held in September 1955, I testified on many aspects 
of the so-called Cabinet Committee report which led to the introduc- 
tion of H. R. 6141 and H. R. 6142. We have now presented to you 
our position with respect to many of the points I attempted to cover 
in my single presentation last fall. May I at this time briefly touch 
again on some of the points made then which we have not mentioned 
in previous testimony ? 

Mr. Harris. Mr. Pinkney, would you mind an interruption ? 

Mr. Prnxney. No, sir. 

Mr. Harris. Mr. Williams wants to ask you a question or two in 
reference to the organization of your associations. I think prob. bly 
at this point would be the proper time to ask those questions. 

Mr. Wiutams. Mr. Pinkney, I apologize for interrupting you here, 
but I am going to have to leave the committee to attend another 
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committee meeting, and this will be the only opportunity I will have, 
T am afraid, to ask these questions, 

People who have testified before this committee representing organ- 
izations making up the various segments of the transportation in- 
dustry, have rather meticulously gone into the makeup of their 
organizations, 

However, there is other information which I personally would like 
to have—and I intend to attempt to elicit similar information from 
other groups—with reference to how many people your organization 
actually speaks for. For instance, I would like to ask this question: 
How many persons, or companies, or members compose the American 
Trucking Associations, or one or more of the organizations that make 
up the American Trucking Associations ? 

Mr. Pinxney. Mr. Williams, I am unable to give you an accurate 
answer to that. 

Technically, the American Trucking Associations has only 49 mem- 
bers, the several State associations. We are a federation of which 
the Washington office, in a sense, constitutes the national offices of 
of each of the State associations. 

Mr. Witu1aMs. You do not have a membership list of the State asso- 
ciations that you might be able to furnish us giving us the num- 
ber of members of those organizations ? 

Mr. Prnxnery. That is correct, sir. I do not have one. I believe 
it would take a bit of time to compile such a list. But it would be 
possible to furnish you with such a list. 

I can state, if you wish, generally in a State such as—— 

Mr. Wriu1aMs. Just an approximation. 

Mr. Pinxney. Such as Virginia, and this is a guess—I would guess 
that of the regulated common carriers—and that includes both the 
intrastate regulated and the interstate regulated carriers, that over 
50 percent of the total number of carriers are members of the Virginia 
association. 

Now, that, as I say, is a guess, and I believe that generally speaking 
that would be true in other States. 

I can add to that in this fashion: I had occasion not long ago, in 
connection with one of our conferences, in looking over the carriers 
who are members of the conference, to find, I would estimate, roughly 
two-thirds of the carriers of that particular type of transportation 
were members of this national conference, representing that par- 
ticular type of transportation. 

In other words, I believe that I speak for well over half of the car- 
riers, who comprise the organized half of the trucking industry of 
America. 

Mr. Witx1ams, The American Trucking Associations is the largest 
single organization of truckers in the country ? 

Mr. Pinxney. I would say yes, I believe without fear of any con- 
tradiction that is true. There is one sizable organization independent 
of the American Trucking Associations, and the State associations, 
known as the Private Truck Council, which respresents, I think, a 
large number of trucks, but a comparatively small number of cor- 
porate entities. 

Mr. WituiaMs. In checking over a little booklet that has been fur- 
nished to the committee, published by Automobile Manufacturers 
Association, they list a total of 9,875,000 trucks privately owned and 
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registered in the United States. Of those 9,875,000, would you be able 
to give me an Se or an estimate as to how many of those 
ed by members who are affiliated with your organi- 


trucks are own 
zation ¢ 

Mr. Pinkney. If you will look at page 7 of my statement, Mr. Wil- 
liams, you will find a breakdown. 

Now, on page 7, you will find that the total—our figures may not 
jibe exactly—the total we have is 9,675,000. And of that number, the 

or-hire trucks represent 1,548,000. 

That is broken down between intercity and local. 

Mr. Witu1aMs. That is on page 7 of your statement ? 

Mr. Pinkney. On page 7 of my statement. 

Mr. Wit1aMs. Well, now, I believe this little booklet also states 
2,565,000 motor trucks are on farms. Do you have any idea how many 
of those might be represented by your organization ? 

Mr. Prnxney. I would guess a fairly small percentage of those 
because I believe you will find most of those are individually owned 
by farmers in large part operated on their farms, to and from mar- 
kets, and they have no occasion to belong to our association. How- 
ever, I think a number of them are members of State associations. 

Mr. WiuuiaMs. They not being professional truckers, they would 
not be in that category ? 

Mr. Pinkney. No, sir. 

Mr. Witu1aMs. Now, according to this little booklet-—one more 
question—according to this little booklet, there are 6,725,000 people 
employed in the trucking industry. 

Do you have any idea what percentage of that number might be 
represented by the ATA ? 

Mr. Pinxney. No; I would have to look into that. I cannot give 
you that figure. 

Mr. Witu1aMs. Could you give us a guess as to what it might be? 

Mr. Prnxney. May I have just a moment ? 

Mr. Wriu1aMs. Rephrasing the question: 

Could you _ us an approximation as to how many people are 
employed in the trucking industry by groups, who are affiliated with, 
and are a part of the ATA? 

Mr. Prinxney. No, sir. I think I could furnish you with an ap- 
peer figure, but I would hesitate at this point even to guess, Mr. 

illiams, because as I stated previously, of the organized trucking 
companies in this country including a substantial percentage of those 
privately operated by companies, and which are affiliated with State 
associations, the ATA would represent well over 50 percent of them. 

Now, what that means in terms of persons, I am unable to state at 
this point. 

Included in that 6 million employee figure would be those who are 
full-time employees, of course, in the field of the itinerant trucker, of 
which there are X number of them. I do not have that figure. I do 
not think that figure is known. 

Included in there, of course, are truck drivers on private vehicles 
who are full-time employees in connection with trucking and, of course, 
included in there are all of the employees of the organized trucking 
companies, the intercity trucking companies as well as those locally 
operated in the distribution services. 
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Mr. Wit11ams. You mentioned that I might have misinterpreted 

the figures giving the total truck registration in the United States. 
‘In a sense, that figure includes the total ? 

Mr. Pinkney. I believe it does, sir. 

Mr. Wiu1aMs. Both Government and private? 

Mr. Pinkney. Yes, sir. 

Mr. Wittiams How many privately owned trucks are registered 
in the United States? Do you know? Do you have that figure? - 

Mr. Pinkney. I believe that the figure of Government owned trucks, 
including State and local governments, would be considerably less 
than half a million. I can furnish that. 

Mr. Witu1aMs. You mean the ones owned by the States also? 

Mr. Pinkney. By the States, by the Federal Government. 

Mr. Wiutiiams. Are less than half a million? 

Mr. Pinkney. Yes, sir. 

Mr. Wituiams. Well, I believe I did give you the wrong figure. 
I believe for 1954 this booklet states that 9,444,394 were privately 
registered. 

r. Pivxney. I would guess that that is about correct. 

Mr. WuuiaMs. Of that 9,444,394, could you give us some estimate 
as to how many of those trucks are owned by people who are affiliated 
with the ATA of various organizations making up the ATA? 

Mr. Pinkney. Well, looking at my figures on page 7 here, in my 
statement, you will find first the farm trucks. There are approxi- 


mately 3 million of them. This is the 1955 estimate. And a very 
small percentage of those would be fully within an organized trucking 


organization such as the ATA or an affiliated State organization. 

Of the private trucks, there are 5,224,000. I would say that a sub- 
stantial percentage of those trucks would consist of delivery trucks, 
perhaps of Garfinckel’s here in Washington, local delivery, privately 
operated small trucks, and of course the great fleet of trucks operated 
by the oil companies and by many of our chain stores and things of 
that sort, and of the latter group, I would say that approximately one- 
half would be affiliated with one of our State organizations. 

Now, Mr. Williams, that is a guess. I think I can do much better 
by furnishing you later some figures, but that is a rough guess. 

Now, then, of these for hire trucks, the intercity and the local— 
those constitute groups the great majority of which we represent. 

Mr. Wuu1aMs. Well, if you could, Mr. Pinkney—I realize that you 
do not have this information immediately at hand—but if you could 
furnish it to the committee, I would appreciate your giving us your 
best estimate of: first, the number of people who are involved in the 
trucking industry, who make up the ATA, and, second, the percentage 
of trucks which are owned and operated by people who are affiliated 
with the ATA, or one of the various State organizations which make 
up the ATA. 

Mr. Pinkney. I would be glad to do so. 

Mr. Wiu1aMs. Based on what information you might have. 

I apologize again for having interrupted you, and thank you very 
much for the information which you have given. 

Mr. Harris. Might I pursue that just one question further? 

Mr. Pinxney. Yes, sir. 
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Mr. Harris. It seems to me that the makeup of your organization 
is from the 49 federations, so to speak. Do the State associations be- 
come affiliated with your national association, that is, the ATA ? 

Mr. Pinxney. If I understand your question correctly, Mr. Chair- 
man; yes. Weare, as I stated, a federation, and our governing bod 
is made up of representatives elected by those State associations—bot 
our executive committee and our board of directors. 

Mr. Harris. Then membership in the ATA actually comes through 
the State organizations? 

Mr. Pinxnery. Yes; the State organizations pay nominal dues to 
the American Trucking Associations here. The dues come there from 
the State organizations, 

We are an unusual trade association, in that, in large part, we are 
self-supporting. When the ATA was founded, the organization under- 
took the task of providing safety bulletins; of putting out advisory 
services on rules and regulations, including the States, and so forth, 
and those services are sold to the truck operators throughout America. 
The safety placards you see on the trucks, and things of that sort—for 
which a charge is made. The operating revenues of the ATA come 
principally from that type of activity rather than through contribu- 
tions or dues from members. 

Now, there are contributions made by the members to our fund which 
is set aside entirely for advertising and other public relations work. 

Those are direct contributions. 

i. Harris. Direct contributions from the members, from opera- 
tors 

Mr. Prnxney. Yes. 


Mr. Harris. From operators, and that does not go through the State 
associations ? 

Mr. Prnxney. That would come directly in to a special fund in the 
ATA, 

Mr. Harris. Very well. You may proceed, I hope without interrup- 
tion. 

Mr. Prngney. Yes, sir. 


NATIONAL TRANSPORTATION POLICY 


The present national transportation policy was adopted in 1940 upon 
the recommendation of the railroads, concurred in by the trucking 
industry. Like the railroads we do not favor any change in it. We 
believe that this policy is still sound and, as has been indicated, we 
strongly urge that you make no change in it. In addition to the reasons 
already cited I should like to recall one point made last year. That is 
the point that the removal from the policy of the inherent advantages 
clause would among many other things have the effect of altering the 
policy in favor of the independent control of the several modes of trans- 
port. Westill feel, as a matter of law, that this change would have the 
effect (intended or not) of relaxing the present policy of preventing 
the unrestricted operation of trucklines by railroads. In addition, in 
connection with two other proposed changes, the deletion of the pro- 
vision condemning unfair or destructive competitive practices and 
the provision charging the Commission to promote sound conditions in 
transportation, could set our great transportation system and its regu- 
lation back to pre-1920 days. 
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CONTRACT AND PRIVATE CARRIER RECOMMENDATIONS 


A. Contract carrier recommendations: It is proposed in these bills, 
as it was in the Weeks report, (1) that the definition of contract car- 
riage be changed and (2) that stricter rate regulation be applied. Pro- 
vision is made for the conversion of contract carriers to common 
carriers where under the changed definition they are defined to be such. 

Both our Contract and our Common Carrier Conferences oppose 
these changes—for different reasons. Both consider them to be un- 
sound. Furthermore our people are reluctant to pursue these matters 
at this time. The reason being that we must know the basic pattern 
of regulation against which we are working. If it is to be the present 
pore of controlled competition in the public interest, that will 

one thing; if it is to be a bare minimum of regulation of competi- 
tion, that wi {bean entirely different thing. 

Representing as I do the entire trucking industry I cannot, of 
course, take sides. I speak for an industry which opposes this sweep- 
ing change in our regulatory pattern. The proposals with respect 
to contract carriage (like those with respect to private carriage which 
I shall next discuss) are of very great importance to our carriers and 
many hold strong opinions on them. However, tied as they are to 
a scheme of deregulation which we have demonstrated is designed 
to eliminate competition in transportation—not strengthen it—we 
do not feel that this is the occasion to deal with these issues. 

I understand that our Contract Carrier Conference has asked for 
time to appear before you, and that they will then give you in detail 
their reasons for opposing the provisions of H. R. 6141 and H. R. 
6142 with respect to contract carriage. 


PRIVATE CARRIER RECOMMENDATIONS 


In the case of private carriers it is proposed to change the definition 
of “private carriage” and provide, as in the case of contract carriage, 
that these legal private carriers under present law who will be con- 
sidered for-hire carriers under the new definition, should be appro- 
priately franchised as contract or common carriers upon timely ap- 
plication therefor. 

All of our conferences, both private and for hire, oppose the changes 
proposed by these bills and our position with respect to their further 
consideration in the proceedings is exactly the same as I have just 
stated regarding the contract carriage field. 


TRANSPORTATION OF GOVERN MENT FREIGHT 


The proposal regarding Government freight we believe to be un- 
sound. I refer to the provision in section 8 of H. R. 6141 which would 
add a new section 15 (a) (5) to the Interstate Commerce Act, and to 
section 9 of the bill which would change present section 22 of the 
act in the manner recommended in H. R. 525, Please note, gentlemen, 
that there is a combination of provisions in the Cabinet report, one 
of which is to repeal the section and the other one is to put it back. 

We, together with shipper groups and all forms of carriage except 
the railroads (who take no position), favor the outright repeal of 
that section of the act which permits reduced or free rates for the 
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yovernment. In other words, we support H. R. 525. We oppose the 
proposed solution in H. R. 6141. 

wo of our conferences, the household goods movers and the muni- 
tions carriers are listed as witnesses before your committee and will 
later-testify on this point, the proper solution of which is a matter of 
particularly vital importance to both of them. 

Let me add, however, that ATA as a whole supports H. R. 525 and 
our entire industry believes that it would strengthen our transporta- 
tion system, if it were enacted. Nearly all of our conferences have a 
very real interest in this matter. 


INTERSTATE COMMERCE COMMISSION 


In my testimony in September, I pointed out that one of the matters 
not considered by the Cabinet committee was the present plight of 
the Interstate Commerce Commission, and I expressed the view that 
many of the problems complained of by present critics of the Inter- 
state Commerce Act as it is written, result from ineffective adminis- 
tration and enforcement of the present policies and laws. 

These deficiencies cannot be cured by more laws or the scuttling 
of the laws now on the books as the Cabinet committee recommends. 
Many of the problems can be cured in substantial part by an adequately 
staffed and financed Interstate Commerce Commission. I realize 
now as I did in September that it is not within the immediate province 
of this committee to correct this situation, but I do urge this commit- 
tee’s consideration of this problem to the end that appropriate com- 
mittees of the Congress may be informed of the vital necessity of 
adequate resources for an agency upon which you have placed such 
far-reaching and grave responsibilities. 


COMPOSITION OF THE TRUCKING INDUSTRY 


Proponents of the provisions of H. R. 6141 and the recommenda- 
tions contained in the Cabinet Committee Report on Transportation, 
depict the railroad industry and the trucking industry as being 
capable of conducting unrestrained competition in the pricing of 
transportation services. I refer there particularly to the testimony of 
Mr. Rothchild. 

The trucking industry is pictured as having realized maturity 
through a sustained growth period and thus capable of meeting the 
type of price competition that would be forced upon them if the 
proposed revisions in the rule of rate-making are adopted. 

It is true that the trucking industry has achieved prominent stature 
in transportation in a comparatively short period of time, as evidenced 
by the growth in the revenues of the regulated for-hire carriers. 

However, the aggregate data on revenues or ton-miles does not re- 
flect the important differences in the character of the trucking in- 
dustry and that of the railroad industry from the standpoint of their 
relative ability to conduct the type of competitive rate war apparently 
so highly desired by the railroads. 

In 1955 there were 18,197 motor carriers of property operating 
under authority granted by the Interstate Commerce Commission. 
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These carriers had aggregate operating revenues of approximately 
$5.4 billion; or an average of $297,000 per carrier. By comparison, 
in 1955, 129 class I railroads of the country had operating revenues 
totaling $10.1 billion, an average of $78,295,000 per carrier. 

_ Thus, although the aggregate revenues of the regulated motor car- 
riers were equivalent to more than 50 percent of the rail revenues the 
average revenue per motor carrier was less than one-half of 1 percent 
of the average revenue per railroad. 

Of the 18,197 regulated motor carriers in 1955, 2,345 filed reports 
as class I motor carriers (those having annual revenues of more than 
$200,000.) I say “filed reports,” but there are a few more than that, 
but they did not file reports. These carriers had revenues of $4,009,- 
152,922, for an average of $1,710,000 per carrier. The remaining car- 
riers, 16.562 in number, had revenues of $1,390,847,078 for an average 
of $83,978. Thus, while all motor carriers are small business as com- 
pared with the railroads, the vast majority of motor carriers, 90 per- 
cent, are small business by any standard. 

The country’s largest railroad, the Pennsylvania, had a net income, 
after taxes and fixed charges, of $41 million in 1955. In the same year 
the net income, after taxes, of all the reporting class I motor carriers 
was $92.6 million. Thus, the country’s largest railroad, alone, had a 
net income equivalent to more than 40 percent of the net income of all 
these 2,345 class I motor carriers. 

The thousands of individual businessmen who comprise the vast 
majority of the trucking industry are men who have devoted their 
lives to the conduct of their business. In practically all instances the 
men who operate these businesses today are the men who started the 
operations many years ago and have seen them grow year by year in 
the performance of a needed transportation service. As individual 
businessmen they do not have the enormous financial strength that can 
be employed by the average railroad in the type of competitive rate 
war that would result from the deregulation that is proposed. 

Last week you requested certain data on the number of trucks and 
carriers in the United States. We have prepared the following tables 
in response to that request. 

Mr. Harris. The information may be included in the report. 

(The information referred to follows :) 


I. Number of trucks in United States (1955 estimates) 


4, 576, 000 


1No breakdown according to common and contract carriage is available. However, 
information for most large intercity motor carriers is available. 
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II. Number of regulated carriers 


Common 
Contract 


Class I 
Class II and III 


III. Power units operated in intercity service by groups of carriers as reported 
for 1953 


Number of | Number of | Power units 
Group reporting power units | per carrier 
carriers operated 


Class I intercity motor carriers. 

Large ' comrron carriers of general freight 

Large common carriers of other than general freight 
Large contract carriers 


1 Large carriers in this case are those intercity class I carriers with revenues in 1953 of $2,500,000 or rrore. 
These 360 large carriers had total gross revenues of $2,224,447,000 or 63.7 percent of the 2,027 reporting class 
1 intercity motor carriers. 


RATE QUESTIONS 


Mr. Pinkney. The railroads at this time do not insist on repeal 
of the present national transportation policy or the rule of ratemaking, 
section 15a of the Interstate Commerce Act but they have suggested 
as an addition to the rule of ratemaking the following proviso: 

In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transportation; or whether such rates are lower than necessary to 
meet the competition of any other mode of transportation. 

In this connection two related questions have frequently been raised 
during the course of these hearings which I should like briefly to 
discuss. 

The first might be put—Should not carriers be permitted to reduce 
rates free from ICC interference so long as they compensate the car- 
rier for the cost of performing the service ? 

Second: Why should not the railroad proposal mentioned above be 
accepted if no changes otherwise in the national transportation policy 
or the provisions of the Interstate Commerce Act are to be made? 

With respect to the first question, let me observe that the simplest 
way to accomplish the objective implicit in it—permit carrier manage- 
ment to reduce rates without ICC interference so long as they cover 
the cost of the service—would be to include a simple provision in the 
act to that effect. Of course, such a provision would disrupt our 
national rate structure and our economy built on a pattern of rate 
adjustments that reflects more than mere costs. We insist that the 
ICC must retain the power to strike down rates, in some cases rates 
which may even exceed fully compensatory levels, as for example 
the rates on cigarettes, alcoholic beverages, and other similar high- 
valued luxury items. This is necessary if we are to preserve our 
preangt rate structure under which all parts of our United States 
1ave been developed. 


In other words, if fruits and vegetables from California are to 
continue to be permitted to reach eastern markets in competition with 
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fruits and vegetables from the East; if sugar from Louisiana and 
Colorado is to be permitted to continue to compete with sugar coming 
from the Philippines and Cuba; if salt produced in different sections 
of the country is to be able to compete in common markets; etc., the 
Commission must retain the power to make rate adjustments as in 
the past. In addition, of course, this power must remain in the 
Commission if the products of our mines and fields are to continue to 
move. Therefore, there is nothing wrong per se about minimum rates 
which are high, which are higher than out-of-pocket levels or com- 
pensatory levels in many instances. 

We agree that the ICC should not step in and hold an umbrella 
over an uneconomic carrier. But we do say that the basic purpose 
of regulation of transportation—and this has been so since early days 
under the common law—is to protect the public against discrimina- 
tion and extortion and insure equality of treatment between the large 
business or community and the small cae or community. To this 
original purpose, we have added the concept that we want to develop 
an adequate system of transportation by rail, water, highway, pipe- 
line, and air, as well as by other means that may in the future develop. 
This system must be adequate to meet the needs of our national econ- 
omy and security. Compare the transportation situation in World 
Wars I and II and the value of a balanced, versatile transportation 
system becomes most apparent. In addition we have added the ob- 
jective of the insurance of good service and the adequate cultivation 
of the fields occupied by the carriers. 

This has permitted the uniform development of this country to the 
high degree we have today. It is not a coincidence that we have not 
only the strongest economy in the world but also by far the finest 
transportation system in the world. 

Let us next examine some of the effects of the inclusion of the rail- 
road amendment (the three “shall nots”) would have. 

The announced objective of this proposed change is to prohibit the 
Commission from holding up the rates of carriers of one mode of 
transportation in order to protect carriers of another mode. It is also 
asserted that the Commission has refused to permit rates reflecting 
costs to be made because it might have an adverse effect on some com- 
peting mode of transportation. 

The additional provisos to be added to section 15a are said to ac- 
complish these objectives. Let us see what they do. 

Last fall in my testimony, I pointed out to you (pp. 152-153 of 
the record of the September 1955 hearing) : 

The tests which are more frequently applied by the Interstate Commerce 
Commission in the determination of just and reasonable minimum rates are: 

(1) Cost of service (fully allocated costs) and whether rates are “rea- 
sonably compensatory.” 

(2) Comparisons with rates on the same commodities in the same general 
territory and in other territories and comparison with rates of other 
earriers including carriers engaged in other forms of transportation. 

(3) Whether the rate is lower than necessary to meet the competition. 

(4) Whether the rates are so low as to destroy competition. 

(5) Whether the rates will throw an undue burden on other traffic. 

(6) Whether the rates will jeopardize an entire rate structure, 

(7) Whether the rates conform to the national transportation policy and 
the rule of rate making in section 15a (or comparable provisions in pts. 
II, III, and IV of the act). 


(8) Value of the commodity. 
(9) Value of the service. 





TRANSPORTATION POLICY 839 


These tests have been established under a broad admonition to 
the carriers to establish “just and reasonable rates,” and they have 
evolved down through the years out of the experience of the Com- 
mission in dealing with the myriad of industrial, agricultural, and 
other transportation movements of the United States and with the 
transportation competitive situations we have always had with us. 
They have been through the test of court review. They have been 
evolved in the a interest. 

Let us quickly look at the results that would follow if the addi- 
tion to section 15a suggested by the railroads was adopted. 

Test No. 1 (cost of service) would apparently not be affected. 

Test No, 2 (comparison with rates on same commodities and with 
those of other carriers) would be partially eliminated. That por- 
tion after the words in line 2, “general territory” would be 
eliminated. 

Test No. 3 (meeting competition) would be eliminated. 

Test No. 4 (effect on competition) would be eliminated. 

Apparently test No. 5 (undue burden on other traffic) would re- 
main, but the elimination of consideration of the relationship between 
the rates of different modes of transportation could well have a dis- 
rupting effect on the present carefully calculated balance that the 
Commission maintains between commodities, communities, and areas. 
I believe this balance would be upset with the result that the trans- 
portation burden would gradually be shifted from high-rated com- 
modities to low-rated commodities. 

Mr. Dotutver. What do you mean by high and low rated materials? 
Do you mean the cost of transportation ? 

Mr. Pinkney. Yes, sir. 

Test No. 6 (disrupting the rate structure) would be impaired for 
the reasons given in connection with test No. 5 above. 

Test No. 7 (conformity with national transportation policy) would 
be changed and I believe that the proposed addition to section l5a 
would bring it in conflict with the clauses in the national transporta- 
tion policy which require preservation of the inherent advantages of 
each form of transportation and which enjoin unfair and destructive 
competitive practices. 

Test No. 8 and 9 (value of the commodity and of the service) might 
remain unchanged but it is quite possible that the Commission would 
lose a considerable amount of the control it has over the preservation 
of these extremely important rate making tests. These two tests 
would in a very large measure be impaired. 

Let me observe at this point that we are not dealing with these 
three “shall nots” with minor changes in the Interstate Commerce Act. 
We view these three “shall nots” as going to the very heart and sup- 
porting the very heart of the Cabinet Committee report. Those 
changes cannot be made in this act without making a radical departure 
from our transportation system regulations. This is not a minor 
matter. 

Let us consider these “shall nots” by looking at them individually. 

The first “shall not” forbids the Commission in the exercise of its 
minimum rate powers to consider the effect of a particular rate on 
other modes of transportation or other carriers if the Department of 
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Commerce suggestion is adopted. I should like to come back to that 
rather interesting distinction in a few minutes. 

_Clearly only the gravest circumstances would justify the Commis- 
sion in utilizing its minimum rate power when the sole basis of such 
an exercise was the protection of carriers from the adverse effect 
of another carrier’s rate reduction. The Commission has recognized 
this, and as we pointed out in our testimony, has never to our knowl- 
edge exercised the power for that purpose. The mere fact that the 
Commission has such a power has a warning effect on the carriers and 
has undoubtedly done much to prevent rate cutting which has destruc- 
tion of a competitor as its sole motivation. 

The Commission has repeatedly said that it will not provide an 
umbrella to protect one carrier from the competition of another, and 
there is every reason to believe that such a policy would be continued 
by the Commission without any amendment of the present act. Nor 
should the Commission exercise the power merely for the protection 
of a single carrier or group of carriers. It should be invoked only 
when there is a manifest threat to the national transportation system 
and thus to the public interest. Past experience does not show that the 
power has been abused; there is no reason that it should be taken away 
from the Commission in the absence of a showing that its existence 
has proved harmful to the national transportation system. 

The second “shall not” would prohibit the Commission from con- 
sidering the relationship of the rates of one carrier to those of another 
in exercising the minimum rate power. We have set forth in our 
testimony a quotation from a paper by Elmer A. Smith which explains 
lucidly the interrelationship of carrier rates, one with another. I 
refer to page 19 of Mr. Turney’s testimony. 

Placing blinders on the Commission an requiring it not to consider 
the rates of other carriers or other modes of transportation will not 
destroy the interrelationship of those rates. It will only mean that 
the Commission will have to exercise its minimum rate power in a 
vacuum. This is nothing more than an arbitrary requirement that 
the Commission exercise this vital power with less than all of the rele- 
vant facts before it. 

The third “shall not” is probably the most inimical of all, since it 
threatens the very basis of a value of service rate structure, the im- 
portance of which we have already demonstrated. This third “shall 
not” forbids the Commission to consider whether a particular rate is 
lower than necessary to meet competition. 

Obviously, if a carrier proposes rates which are lower than neces- 
sary to meet the competition of the other carriers, the contribution 
which the involved traffic would otherwise make to the transportation 
burden is dissipated needlessly. A spiral of downward rate adjust- 
ments or rate wars frequently result, as a reduction by one carrier 
leads to a reduction by another carrier. If the third “shall not” be- 
came effective, the Commission would be helpless to halt this down- 
ward spiral until the rates of one carrier or another had reached a 
level barely compensatory to that carrier. Where the Commission 
in the past has exercised its minimum rate power, the rate had either 
been noncompensatory to the proponent carrier, discriminatory, or 
unnecessarily destructive of the rate structure. The three “shall nots” 
would in effect remove the power of the Commission to consider the 
effect of a proposed rate on the rate structure, or in other words 





TRANSPORTATION POLICY 841 


whether it unnecessarily dissipates contribution to the transportation 
burden. Without that power the carriers would be enabled if they 
so desired, or if competition drove them to it, to destroy the value of 
service rate structure as we know it. 

I should like to bring out at this point the answer of Mr. Langdon, 
in response to a question with respect to whether the three “shall nots” 
should be applied only to modes of transportation or, as recommended 
by the Commerce Department at the hearing, to all carriers. As we 
read the transcript of his testimony, we find the following, which I 
think proves the validity of the argument we just made that these 
are dangerous proposals. Mr. Dolliver asked this question: 


Does it follow from your argument as to competing forms of carriers that you 
would apply that same principle to competing carriers within the railroad 
industry? 

Mr. Lanapon. I think, sir, that the answer to that question—and it is a good 
question—is that I think that so far as competition between the railroads is 
concerned, that we ought to continue to have the ICC control over minimum rates 
such 2s was given to it, back in 1920. That is when one railroad, for instance, 
wants, to break a rate structure, or needlessly throws revenues away, there ought 
to be in the ICC power to restrain that. That power was given to the ICC back 
in 1922, and insofar as railroad rates are concerned, I suppose it has not been 
used on more than perhaps 20 or 30 occasions since 1920. 


He goes on to state: 


But that same rule in our judgment is not applicable when you are dealing 
with competing modes of transportation, because the competing modes have 
such vastly different service characteristics, vastly different cost characteristics. 

In that connection, I should like to read an excerpt from a very 
interesting editorial of the Traflic World, which is a very prominent 
traffic and TenRRORNS a magazine, from the issue of July 2 in which 
the editorial deals with Cabinet Committee proposals, The paragraph 
I have in mind is this: 

This, then, is the background of transportation competition, out of which has 
arisen the new view, that such competition lies primarily, if not preponderantly, 
between the two groups, rather than among the individual transportation enter- 
prises. That view, we contend, is utterly against fact and reason. Competition 
in transportation still lies between each individual railroad or route, on the one 
hand, and all other railroads and trucking companies, one the other, and be- 
tween each individual trucking company on the one hand, and all other truckers 
and railroads, on the other, 

Let me state that I am not merely urging that the three “shall nots” 
be adopted with the change suggested by the Commerce Department. 
We are opposed to the three “shall nots” no matter how written. I 
merely point out that a logical course to follow, if that philosophy is 
to be adopted, would be to make it apptcane to all competition. Of 
course, I agree with Jervis Langdon that it would bring about disas- 
trous competition between the railroads. By the same token the same 
would occur between the railroad the water and the trucking indus- 
tries. Exactly what he says would Seppen between the railroads 
would happen in transportation in general. 

We have in previous testimony demonstrated that the Commis- 
sion’s exercise of the power it now has has been sound and in the public 
interest. We submit that despite the railroad’s claim that they may 
be in dire trouble 10 years from now, we have an extremely healthy 
situation in transportation today and we have the finest transpor- 
tation system in the world. Railroad tonnages as well as earnings 
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are at record high peaks. Except for their passenger problem (which 
is not the fault of the trucks or water carriers) they are in an extremely 
fine position as the daily pages of our newspapers attest. There is 
no crisis in transportation today. There is a passenger train prob- 
lem and I don’t know the answer to that one. 

We submit that it would be folly to remove from the Commission 
its power to consider so substantial and important a portion of the 
tests it has used in the past to bring about the situation we have today. 
In my opinion it would take years to resolve the many questions that 
would be raised in the Commission and carried through the courts 
were this change proposed by the railroads to be adopted. 

Let me point to some immediate practical results that would follow. 

In the first place, if these changes were in and the Commission 
struck down a reduced rate to protect the rate structure, the carrier 
who proposed the rate might immediately cry “foul”—you are trying 
to protect my competitor and the carrier would undoubtedly point 
in most cases to some competitive carrier who would have been hurt 
by the reduction, to lend color to its claim. Litigation would follow 
ICC action and there might be no end to the squabbling and there 
might be no stability in transportation rates for years. 

In the second place, because the competitor would have been seri- 
ously handicapped if he wished to attack the rate, many such rates 
would become effective. This could snowball and over a period of 
time our rate structure, upon which depends in considerable part our 
mighty balanced economy of America, could have been destroyed. 

We view any step in the direction taken by the Cabinet Committee 
report, such as the railroad’s proposal, to be an invitation to the 
eventual reduction of our transportation system to the level of that 
found in most other countries, by that I mean a transportation system 
in which the railroads are protected against competition from other 
modes of transportation. 

We consider these proposals as not being designed to establish 
competitive equality but as being designed to throw a protective coat 
around the railroads to the end that they can retain in perpetuity 
their alleged right to transport a fixed percentage of all of America’s 
traffic. The claim to such a right is inplicit in their complaints that 
their percentage share of the total traffic has declined. 

Mr. Chairman and gentlemen, that concludes my statement. 

Mr. Harris. Thank you very much, Mr. Pinkney, for a very fine 
forthright statement of the views of the American Trucking Asso- 
ciations. 

Mr. Hrnsuaw. Mr. Pinkney, I am interested in the position taken 
by the American Trucking Associations with respect to H. R. 525 
which we have discussed previously. I am extremely interested in the 
statements regarding the Commission, because the committee is con- 
cerned about the ability of the Commission to staff itself and to operate. 
We have been concerned, of course, because we in this committee do 
not control the appropriations that are made for the operations of the 
Interstate Commerce Commission. We can represent that they are 
not adequately staffed but there are two other committees of Congress 
on the House side, and I presume there are committees on the Senate 
side which are likewise interested. 
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I would think that a good place to take that subject up would be in 
the Government Operations Dentaaiaen and in the Committee on Ap- 
propriations. Both of them would be interested or should be inter- 
ested, and I would presume that they would. 

However, there might be some method devised for the support of 
the Commission’s activities through fees charged for one activity or 
another and thus, in part, relieve them from the tendencies, which 
everyone seems to approve, to reduce budgets. After all, that is part 
of the battle of the budget, as you well know. I do not know just how 
it could be done, but, on the other hand, it probably could be done if 
we set about to do it. That is an observation on my part. Now I 
would invite comment from you. 

Mr. Pinkney. With respect to the budget, I can report that we 
have had some success this year, in bettering the situation through 
the efforts of all of the carrier, shipper and other transportation or- 
ganizations. We worked together in convincing the Appropriations 
Committee of the House and the Bureau of the Budget, and it resulted 
in an increase of the budget for the Commission this year from about 
$12 million to $14 million. 

The matter is now pending before the Senate Appropriations Com- 
mittee before which these same groups appeared about 10 days ago. 
We believe that considerable progress has been made, but we think 
that a great deal more remains to be done. We certainly, all of us, 
and I think I speak for every man in this room behind me, almost, 
hope that Congress will continue to give favorable attention to the 
Commission’s budgetary problems to the end that it can get back to the 
position that it occupied just prior to World War II. 

With respect to the fees for service, I would like to comment very 
briefly on that. I view that with mixed emotions. 

Mr. Hinsnaw. I might say that I do, too. 

Mr. Pinkney. The scheme proposed, we felt, would be quite bad. 
I do not presume to speak for the Commission, but I do believe I can 
state that it was their attitude that they would come out the loser if 
they were forced to go to all the administrative trouble to collect fees 
which would then, as in the case of all such fees, go into the General 
Treasury ; it would merely further deplete their already depleted re- 
sources. That, too, could be corrected by a law, but it would be rather 
difficult. I do not believe the Commission looked on that particular 
proposal that was up a year or so ago with any favor. 

Mr. Hrnsuaw. Do you happen to know how the fee income from 
services performed by the Interstate Commerce Commission, such 
“ Pacer license tags, and that sort of thing, compares with that 

udget ? 

Mr. Pinkney. I am afraid I do not understand your question, Mr. 
Hinshaw. 

Mr. Hinsuaw. How much is the income from fees. and so forth? 

Mr. Pinkney. At the Commission today ? 

Mr. Hinsnaw. Yes. 

Mr. Pinkney. I would say it is a nomina! amount. As far as I 
know, the only fees collected would be the actual cost of the plates 
that go on the trucks, the actual cost for photostatic work and repro- 
ductive work of that sort. I do not know of any instance where any 
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other fee as such is charged by the Commission. I do not think it 
amounts to very much. 

Mr. HrnsHaw. One can readily see that the Appropriations Com- 
mittee might be considerably disturbed by $13 million. I sometimes 
think they are tighter with $13 than they are with $13 million, but, 
on the other hand, they understand what $13 is, and so do we here. 

Mr. Hate. Mr. Pinkney, I am always interested in the attitude of 
the trucking people about the railroad passenger deficit. When they 
come to the railroad passenger deficit, ten laugh and say that that is 
not their fault. I do not suppose it is, but still it is a part of the trans- 
portation picture that it seems to me that this committee and the 
Congress has to consider. I wish the trucking people had some more 
constructive attitude about it. 

Mr. Pinkney. Mr. Hale, I certainly did not want to give the im- 
pression of laughing about that problem, because it is a very serious 
problem, and I think it is one that must be solved. Actually, it is 
no laughing matter to the trucking industry because we catch it from 
that standpoint. They constantly point to the need for protection 
from their freight competitors because of their very low return of 
3 to 4 percent. Actually that return on their freight would be up 
above 6 percent were it not for that passenger deficit. So, we, too, 
suffer in an indirect way from the fact that they have that burden on 
them. 

I can just add this, that we have a great many problems of our own 
and we have not, naturally, had the time or the resources to spend 
much time trying to solve that particular problem although I may 
say we are certainly sympathetic toward our sister transportation 
agency for having so serious a problem. 

I could perhaps suggest some ideas, but I think I would be pre- 
sumptuous in doing so. As a matter of fact, I am not qualified to 
do so. 

Mr. Hate. In the first part of your statement, on page 6, you give 
a lot of figures. What do all of those figures prove except that the 
units in the trucking industry are smaller than the units in the rail- 
road industry. 

Mr. Pinkney. They were put in there to demonstrate the fallacy 
of the argument—I believe it was Mr. Rothchild’s—that we are a bi 
industry now and consequenly can stand up and fight our way throug 
in competitive warfare. It does not necessarily follow when you com- 
pare the great imbalance of economic a between the average 
motor carrier with its limited assets and traffic and the average rail- 
road with its far greater assets and diversified traffic. For the rea- 
sons that we gave in our previous testimony, the railroad is in a position 
to cut its rate far below fully allocated costs because its out-of-pocket 
basis is much lower than that of the motor carrier although the actual 
costs of the two may be the same. 

By that device, they can very quickly destroy a single motor carrier. 
They have the economic powers to do so. 

I am really pointing out here the economic vulnerability of the 
trucking industry. As powerful and important as it is in the aggre- 
gate, nevertheless, it is extremely vulnerable to rate warfare of this 
type. That is the purpose of these figures, to demonstrate that we are 
an industry made up of small businesses by any definition or by any 
standard. 
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- Mr. Harz. We all know that the Pennsylvania Railroad is bigger 
than.most trucking concerns. I suppose it is very much bigger than 
any trucking concern. 

r. Pinkney. It is bigger than most of them put together, most of 
the big ones put together. 

Mr. Hate. I am not so sure that that is so very important. The 
railroads ought to have a fair competitive position. A good many 
pao feel that they do not have it a the present time. 

r. Pinkney. Mr. Hale, let me comment upon a statement just put 
in here this morning. 

Mr. Hate. I was going to say that every time I am held up on the 
highway behind a truck, I wish the trucks were run on separate tracks 
like the railroad. 

Mr. Pinkney. It would solve a great public-relations problem of 
ours if they could, but I believe that if that were the case you would 
not have a highway system available to the public in this country be- 
cause the trucks’ contribution to our present highway system is abso- 
lutely essential if we are to have a highway system. 

Mr. Hae. We have all heard of that, but I do not know academ- 
ically or theoretically what would be wrong with trucks running on 
one set of roads and other motor vehicles running on another set. I 
am not sure that we shall not have to come to something of that sort, 
although we are getting a little far afield. 

Mr. Pinkney. I think that at one time it was seriously considered 
by some of the trucklines that they just take over and operate a certain 
road. They found that their payments for the building and mainte- 
nance of that road were aggregating far above the 50 percent mark, 
and they could take it over and operate it, but what would happen 
if you put it in the hands of the truckers? I do not think that there 
could be two roads in that particular sparsely settled area. I wonder 
how the public would like to pay tolls to a private industry to operate 
on the industry’s private highways. I think that is what it comes back 
to, and I do not think that that would be in the public interest. 

Mr. Doturver. Mr. Pinkney, I am glad you observe by your testi- 
mony that there was one point on which you, representing the trucking 
industry, and the railroads agree; and that is on the repeal of section 
22 in the enactment of H. R. 525. Am I correct about that? 

Mr. Prnxney. I believe my statement—and I believe it to be cor- 
rect—is that all forms of transportation—and, as far as I know, most 
of the shipper organizations—are in favor of the repeal of section 22. 
I believe the railroads have a neutral position on it. 

Mr. Dotttver. That is not as acute an issue as some of the other 
matters that we have been discussing in these hearings. 

Mr. Pinkney. That is correct. 

Mr. Douuiver. As far as the interests you represent are concerned, 
you do favor the repeal of the section 22 and the enactment of H. R. 
525, or something similar to that? 

Mr. Prnxney. We do. 

Mr. Dotuiver. In the early part of your statement, you refer to a 
subject which you did not ine at all for reasons of your own, and 
that is the fact that there are many, many different segments in the 
trucking industry, for example, the common carrier trucks, the private 
trucks, the contract trucks. 
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Is it not also true that some of the railroads are in the trucking 
industry ¢ 

Mr. Prnxney. Yes; many of the railroads—and I have in mind 
particularly the Southern Pacific, the Santa Fe, the Rock Island— 
operate a great many trucks. It has been the policy of the Commis- 
sion to permit the railroads to put in what they call supplemental and 
auxiliary service which has resulted in the removal of the small local 
way freight train. Their deliveries and pickups are now made by 
truck in conjunction with rail movements. There are some instances 
where the railroads have independently operated trucklines. 

Mr. ene eeey: You do not speak for them, however, in that respect ; 
do you? 

Mr. Pinkney. As I understand it, a number of those companies are 
members of some of our State organizations. I have not heard them 
voice any dissent from the position that we have taken, but I imagine 
if you put it to the test, they probably would. 

Mr. Dotitver. That representation adds to the somewhat confused 
picture that we have about this legislation. 

Mr. Pinxney. As far as I know, there are just a few such members 
of our associations. 

Mr. Dottiver. Do you have any idea how extensive trafficwise the 
railroad industry’s contribution is with respect to trucking operations? 

Mr. Pinxney. No, sir; I would guess it would be a very small per- 
cent of the total traffic handled by trucks. It is a respectable amount. 

Mr. Dotttver. Is there any rule or regulation or any law at the 
present time which prohibits the Interstate Commerce Commission 
from giving a certificate of convenience and necessity to a trucking 
concern operated by a railroad ? 

Mr. Pinkney. No; there is no law that flatly prohibits that, but 
there is a provision in the statute in section 5 which states that when 
a railroad wishes to purchase or acquire a motor carrier, it is subject 
to different standards from that applying to motor carriers; the differ- 
ence being that it is required in the law that the Commission must 
find that the railroad can operate trucklines in furtherance of its rail 
operations. That has been construed by the Commission, supported 
by the Supreme Court, to mean supplemental and auxiliary service. 

The Commission’s decisions, with some exceptions, have been fairly 
uniform in holding that the operation of trucklines should be limited 
to supplemental or auxiliary service, service in connection with rail 
lines, and the basis for that decision is to be found in section 5 (2) (b). 

Mr. Dotutver. Would you find that and insert it in the record, 
please? I would appreciate it. 

Mr. Pinkney. It is in section 5 (2) (b) which is the section dealing 
with purchases and acquisitions. It reads as follows: 

If a carrier be a railroad subject to this part or any person which is controlled 
by such a carrier or affiliated therewith within the meaning of paragraph 6 is an 
applicant in the case of any such proposed transaction involving a motor carrier, 
the Commission shall not enter an order unless it finds that the transaction pro- 
posed will be consistent with the public interest and will enable such carrier 
to use service by motor vehicle to public advantage in its operations and will not 
unduly restrain competition. 

Mr. Dotutver. As a matter of practical fact, under the section that 
you just read the granting of certificates of convenience and necessity 
to railroads to run trucklines has been very, very limited; has it not? 

Mr. Pinxney. That is right. 
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Mr. Dotttver. In the early days of the trucking industry, a number 
of years ago, quite a few of the railroads did start a trucking opera- 
tion, but many of them abandoned it. That is true; is it not? 

Mr. Pinkney. I believe that is correct; yes, sir. In the early 
thirties, there was a great deal of activity among the railroads in 
going into the trucking business. Then, I think they elected, no doubt 
because of their tremendous interest in their railroad properties—and 
I am guessing at this—to attempt to keep trucking to a minimum, and 
they got out of the trucking business. 

Mr. Dover. As a matter of fact the complaints that the railroads 
have directed at the trucking industry are principally based upon the 
proposition that the truckers have taken away the high revenue traffic 
of the railroads by reason either of lower rates or of different kinds 
of service or some other factor. 

Mr. Pinkney. I think there is an element of truth there, but I do 
not think that is the whole of the truth by any means. 

Mr. Dottiver. What is the whole truth about it? 

Mr. Pinkney. I think if you look at the development of our econom 
over the past 10 years, you will find that the trucks themselves devel- 
oped a tremendous amount of business that the railroads never had. 

Mr. Dottiver. Please be specific about that. 

Mr. Pinkney. I have in mind the dispersal of our cities, the dis- 
persal of our manufacturers, many of which are served primarily by 
trucks and, of course, all of these new outlying communities we find 
springing up are served almost entirely by truck. We estimate and 
I think it is a conservative estimate that there are 25,000 communities 
in America served only by truck. That, in part, is due to the aban- 
donment of rail lines that formerly served those points. 

Mr. Dotttver. Is that abandonment in turn due to the fact that 
the trucks took the rail traffic away from them ¢ 

Mr. Pinkney. I do not know the answer to why many of them 
abandoned, but I suspect many of the abandonments were occasioned, 
I will say, by the inability of the railroads to furnish the type of small 
shipment service that small communities must have and could get 
at a lower cost and more effectively by the motor vehicles. 

Mr. Dotuitver. You have refered to these outlying communities in 
the development of suburbs. Is it not conceivable that railroad service 
would have been granted or made available to those communities had 
it not been for the fact that truckers made that competition possible 
economically ? 

Mr. Pinkney. You have me in a pretty deep field here, sir. I 
would say that it was mainly the fact that if there was an attempt 
by the railroads to serve these surburban communities it would 
have been a tremendously expensive service because of the necessity 
for some movement by truck anyway in the actual pickup and delivery 
operations. 

I think it is just a fact of life in our present day economy that that 
type of community can best be served and more cheaply by the motor 
vehicle than by rail. 

Mr. Dotttver. If, of course, the railroads likewise complained 
bitterly about the trucks, because the railroads own their rights-of-way, 
keep them up; and the trucks are furnished such things by public 
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taxation and, according to the railroads, do not contribute an adequate 
amount for their building and upkeep. 

Mr. Pinkney. We sharply dispute their contentions in that regard. 
We admit they have maintained their own rights-of-way. There 
are many advantages to owning your own rights-of-way, such as the 
fact that they have no weight or speed limitations. 

On the other hand, we submit that the payments that the trucking 
industry has made to the highway situation in this country has been 
more than adequate to pay its fair share of the highways. 

As an eure, I might cite you the new highway bill that is up 
right now. The present special annual taxes paid by motor vehicles 
to the Federal Government alone exceed $800 per vehicle—for an 
average 5-axle truck, and this is in addition to the $1,500-plus per 
vehicle paid in State highway-user taxes. The Federal tax will jum 
to over $1,200 per vehicle under the new highway bill. You will find, 
sir, in many States the truck’s contribution to the building and main- 
tenance of the roads, although they constitute only 15-plus percent 
of the total number of vehicles on the highway, will exceed 50 percent 
of the total for building and maintenance. 

Mr. Doxtivrr. Is it not true that if trucks were not permitted on 
the highways the cost of building these roads would be considerably 
decreased ? 

Mr. Pinxney. No, sir, they would not be considerably decreased. 

Take, for example, the New Jersey Turnpike. Only about 20 per- 
cent of the total cost of building the New Jersey Turnpike went into 
the pavement itself. The main cost went into the acquisition of 
rights-of-ways, the building of overpasses, underpasses, the structures 
on the highway, the signs, items of that sort. Both in maintenance 
and building only a comparatively smaller percentage of the total 
cost can be attributed to the fact that the pavement must be some- 
what stronger to support the heavier vehicles than the lighter vehicles. 

There is a difference, but the difference in the cost would not be a 
very large one. 

Mr. Hinsnaw. I would just like to point out that if the trucks were 
not permitted on the highways, it would be very difficult for the farmer 
to get to market with his produce and the farmer constitutes probably 
half of the truck traffic on the highways. It is quite true that they 
require a little deeper subbase in the highway. 

r. Dotitver. I do not want to be understood that I am trying to 
put the trucks off the highways. 

Mr. Hinsuaw. It requires a little more concrete to the highway and 
subdrainage, and so on, to provide for trucks. However, in the com- 
mon-carrier class, you only have 1 out of 9 of the trucks. 

Mr. Dotiiver. There is another subject I would like to take up with 


Tm. 5 We A i 

That item is with respect to the carriage of mails by trucks. What 
is the situation at the present time with respect to carriage of mails 
by your form of CREA by trucks ? 


Mr. Prnxney. Mr. Dolliver, may I call upon Mr. Charles Brown of 
our staff to answer that question for you? He is quite familiar with 
that subject and I am not. 

Mr. Dotttver. Please identify yourself. 
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Mr. Brown. My name is Charles D. Brown and I am staff secretary 
of the Government traffic relations committee of the regular common 
carrier conference of the ATA. 

Mr. Dolliver, in response to your question, I believe we can handle 
this very quickly by reading into the record from the instructions to 
bidders issued by the Post Office Department and now current on Post 
Office Department Form 5435 (a), February, 1955, under the title, 
“Award of Coutracts.” This is paragraph 13: 

The law provides that contracts for the transportation of the mail shall be 
“awarded to the lowest responsible bidder tendering sufficient guaranties for 
faithful performance in accordance with the terms of the advertisement,” and 
further, “that such contract require due solarity, certainty and security in the 
performance of the service.” 

That, I believe, in about 50 words actually describes the situation 
that governs the legal terms between the Post Office Department and 
the motor carriers of all kinds and descriptions, be he a common carrier 
whom we represent, or what have you. 

For example, if you and I formed a truck company to carry the 
mail from Washington to Vienna, Va., it would be all the same. 

Mr. Dotuiver. Do I understand correctly from what you have just 
read from the circular of the Post Office Department that the only way 
a trucker can get a mail contract is by a low bid on an offering by the 
Department ¢ 

Mr. Brown. Yes, sir; that is correct. The Post Office Department 
issues an advertisement for the service that it wants on a particular 
route or routes. This is a public bid posted in the terminal] post offices 
of the route. Then, any person who is qualified under the terms of 
these instructions to bidders and the opening sections, of course, which 
reads: “who may bid and become contractor,” set forth in five con- 
tracts. Any person who qualifies under that section of instructions 
may submit a bid. 

Mr. Do.tuiver. When one of your common carriers gets a certificate 
of convenience and necessity, he does not, by virtue of that, enter into 
any obligation to carry mail, does he? 

Mr. Brown. No, sir. 

Mr. Dover. And that does not mean that he has any additional 
opportunity to bid on the mail, does it ¢ 

Mr. Brown. It does not. As a matter of fact, it is a liability, and 
J am sorry to say that. 

Mr. Dotutver. In what respect ? 

Mr. Brown. In a sense, it is a liability because along with his certifi- 
cate of convenience and necessity issued by the Interstate Commerce 
Commission, of course, go certain responsibilities which he carries out 
in the performance of his safety functions, and so forth, with which 
you are entirely familiar. These all cost money. These requirements 
do not bear upon the individual operator, such as myself operating a 
little truck from here to Vienna, Va., in the same degree. 

Mr. Douuiver. Suppose a hypothetical situation arose like this: 
there was a truckline, let us say, operating from Omaha to Chicago 
and they had equipment that they felt could operate a quicker an 
cheaper service for carrying the mail between those two points than 
the railroad offered. Is there any way that a trucker could get into 
that business aside from a bid or an offering made by the Department ? 
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Mr. Brown. The motor carrier or trucker in that situation could and 
often does attempt to interest the Post Office Department in moving 
that traffic over to the motor line. Obviously, there must be some 
advantage to the Post Office Department in order for them to make 
that move. 

Now, if there is an advantage in service or economy, and there very 
frequently is such an advantage, then obviously, the Post Office De- 
partment must want to make that change. There is no requirement 
on the Post Office Department, of which I am aware—and I served in 
the Bureau of Transportation in the Post Office Department—that 
would require them to make that change. 

Mr. Dotiiver. As a matter of fact, the only thing the trucking in- 
dustry or the trucker individually involved can do is to ask that a 
bid be offered ; is that not correct ? 

Mr. Brown. Yes, sir. Ina great majority of cases, certainly 9 out 
of 10 cases, and perhaps more in which mail traffic moves on trucks 
of our kind, the common-carrier truck, that traffic moves because the 
Post Office Department has originally and on its own motion estab- 
lished the route. In most cases, they have done so because of a rail 
discontinuance of the service. 

Mr. Dotiiver. Out where I live, there has been a considerable de- 
velopment of highway post offices. 'The Government has nothing to do 
with those; does it ? 

Mr. Brown. No, sir; that is not a Government operation. It has 
been the policy of Postmaster Summerfield to place that type of 
service in contract service, exactly the same as under the terms which 
I have just read to you. 

Mr. Dottiver. These highway post offices are actually privately 
owned ? 

Mr. Brown. Yes; they are highway services performed for bulk 
mails and first-class mails, in other words, carrying all classes of mail, 
whereas our type of carrier will carry typically bulk mails; that is to 
say, nonworking mails in sacks, and some of that may include first- 
class mail, but primarily it is unworked or unworking mail. I hope 
Iam not getting too technical. 

Mr. Dotiiver. Are there occasions of emergency such as at Christ- 
mas time or heavy mailing periods when the trucks would be called 
in tosupplement the railroads ? 

Mr. Brown. Yes,sir, There are such occasions, and they do perform 
that service, although typically at the Christmas rush which may as 
much as treble or quadruple the demands for service on the Depart- 
ment. 

At those times the Department usually or typically employs other 
Government transportation. We have all seen the Army trucks at 
Christmas time around the streets wherever we live, but common car- 
riers do perform that service in a very limited degree, I would say. 

Mr. Pinkney. Let me point out that there is no regulation by the 
Interstate Commerce Commission of the movement of mail. The Com- 
mission many years ago disclaimed jurisdiction over that movement, 
so anyone, at any time can attempt to go into the business of transport- 
ing mail by truck. I am informed—I would defer to my railroad 
friends on this point—but I believe that many of the railroads have 
started operation of highway post offices; is that correct ? 
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Mr. Brown. That is correct. Some railroads do operate highway 
ost office services. The services that you mentioned I am familiar with 
in Iowa and they are performed by individual contractors, such as in 
Des Moines, Iowa, and out of Des Moines there are 4 or 5 highway post 
office routes going through your city. 

Mr. Dotiiver. Perhaps you might not want to answer this, but 
maybe it is revealing a trade secret. Are trucks aggressively and ac- 
tively engaged in trying to get additional mail traffic ¢ 

Mr. Brown. Speaking for the regular route common carrier trucks, 
I would say that we are aggressively interested in the transportation 
of mail on our carriers by our trucks at rates which would be compensa- 
tory—and there is the rub—in those cases where we can render a service 
which would be of advantage to Post Office Department and save them 
money. 

Mr. Dotiiver. Thank you very much, That is all, Mr. Chairman. 

Mr. Harris. Mr. Pinkey, do you have anyone else representing your 
association that will testify following your presentation ¢ 

Mr. Pinkney. No,sir. As I have indicated in my statement, three of 
our ATA conferences will be here on special points. Their witnesses 
are scheduled at later dates, and they will go to special points such as 
section 22 and the contract carrier provisions. 

Mr. Harris. Who are they? 

Mr. Pinkney. The contract carrier conference will appear in op- 
position to the specific proposals of the Cabinet Committee report on 
contract carriage and our munitions carrier conference and our house- 
hold goods mover conference will appear in support of H. R. 525, the 
repeal of section 22. 

r. Harris, Are they on the list of witnesses ? 

Mr. Prnxney. Yes; I think they are. I am not sure I know the 
names. I think Mr. Clarance Todd will appear for the contract car- 
riers. I think you have Mrs. Kennedy listed. 

Mr. Harris. Mr. Todd is general counsel ? 

Mr. Pinkney. Yes; of the conference. I presume Mr. Rowan, 
— manager of the movers conference will appear for them and 

{r. William Burns, manager of the munitions conference will appear 
for them. 

However, this concludes the presentation by the ATA itself. 

Mr. Harris. I want to compliment you on your statement this 
morning in further explaining the position of the American Trucking 
Associations following your statement to the committee on the Cab- 
inet Committee report last September. I am still seeking more 
information. I do not want to indicate that I want to press the issue 
at all, but do I understand that the position which you have presented 
is your opinion on behalf of your association and the opinion is that it 
is necessary to continue a policy in ratemaking which requires that 
under certain conditions, the shippers will have to pay a higher rate 
than otherwise would be required under our system in this country in 
order to maintain these various modes of transportation in a sound, 
healthy condition ¢ 

Mr. Pinkney. Mr. Harris, the problem is not that so much, al- 
though it is a part of it, it is not entirely the problem of maintaining 
a sound system of transportation in America. 
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The question goes to the theory of ratemaking that was developed 
in the early days by the railroads, and which has. become the heart 
of our transportation economy in this country. Under it we impose 
upon the manufactured type product a higher rate than that which is 
imposed upon the product of the mine and of the farm and the field, 
products of livestock, things of that sort. 

We have set up a system here so that the transportation burden is 
equally and properly distributed. The farm product, thus, could 
move; the iron ore can move at very low rates; whereas, the products 
whose values many times exceed the freight rate moves at much 
higher rates. We call it the transportation burden, the distribution 
of the transportation burden, and it has been our philosophy that that 
burden should be distributed in such a way that we can develop the 
different areas of our country ; all of our products can move freely and 
it is the very heart of our whole system. 

Our opposition to these new ideas is based on the conviction that if 
you turn to a system whereby you place undue stress upon cost of serv- 
ice, whatever that may be—it is extremely difficult, of course, to de- 
termine—you may undermine our whole economy. To put it another 
way, if you let competition run rampant, then you are going to destroy 
this system of ratemaking that we have in this country and have 
always had. That is our position. Of course, we have a selfish 
interest. If you go to a purely competitive system of rate making, 
because of the great imbalance of economic strength between the 
average railroad and the average motor carrier on the average rail- 
road and the average water carrier with its limited number of com- 
modities and so forth, inevitably you are going to wipe out, at least 
as independent entities, these other systems of transportation which 
have been developed and upon which this country is not entirely, but 
rn large measure, dependent today. 

Our railroads have a place, a very important place, but what we 
need in this country, as our experience in World War IT indicated. is 
«: balanced transportation system. So, I think we must keep alive the 
Commission’s power to consider the competitive situations. 

Let me refer briefly to the testimony given here this morning. The 
gentleman from the Richardson companies down in Texas came in 
and complained about the situation on the movement of carbon black. 

Mr. Harrts. Yes, I recall that. 

Mr. Pinxney. It is rather interesting to note what that situation 
is. I wish Mr. Turney were here, I think he is more familiar with it. 
But unfortunately, he is not here now, for he could give you a better 
explanation of that business. 

As brought out in that testimony of the Sid Richardson companies 
there are hundreds of thousands of tons of carbon black that move out 
of the Texas area to the north. At the present time the railroads 
have been permitted by the Commission to cut the rates, and they 
have taken 100 percent of that traffic. They were not precluded from 
putting in those low rates. They were slowed down somewhat, but 
they got the low rates in. 

The result of that—and I speak on information and belief, as I 
do have the exact facts—is that motor carriers that formerly had the 
burden of moving less than truckload small shipments down into the 
South and were able to utilize the transportation of that carbon black 
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as a backhaul to the North, have been seriously crippled. As a re- 
sult of the rate cutting that been seriously crippled. As a result of the 
rate cutting that had taken place even under the present law, I think 
that the area of the country formerly and adequately served by those 
motor carriers has been injured because, by letting the railroads (which 
the Commission did in that instance) cut down to bare minimum rates 
on lampblack, damage has been done to the economy of that section. 
They have been deprived of a far better motor carrier service that 
they had prior to the time that rate war took place. The situation 
would be immeasurably worsened if these new concepts were enacted 
into law. 

Mr. Harris. I appreciate those discussions and I realize that is 
rather technical. e whole thing is technical and I know my own in- 
ability to fully comprehend all of the technical aspects of it. As an 
ordinary layman, I do know that we are trying to develop waterways 
and highways, to a degree of success in certain areas. That financing 
comes out of the Treasury of the United States. I fully realize 
that there are taxes particularly on highways that are supposed to 
take up the cost, and so forth. Nevertheless, regardless of where 
the money comes from, our efforts are to improve the facilities. 

Now, during the same time, the cost of these facilities are going up 
and up. But what I cannot understand is when is the public going 
to derive some benefit from that which we are trying to provide for 
them by the expenditure of Federal funds in the development of these 
facilities? We have just been advised that since 1946 freight rates 
have gone up 80 percent. While all of this is going on we have, at 
the same time, a policy that if a transportation system can, by good 
management, offer a lower rate to the public, a Government agency 
will be required to say, “You cannot do that regardless of how sound 
it is from a business standpoint and from your own operation, because 
carrier X over there is not able to meet it.” I do not want to say 
that carrier X is inefficient—he does not possess the facilities to 
compete with him. What worries me about the whole thing is that 
= os going in two directions at the same time and we just cannot 

o that. 

Mr. Prnxney. Let me observe with respect to the rising costs and 

freight rates that much has gone up 80 percent over the past 10 years. 

owever, let me call your attention to the fact that automobiles 
have gone up more than that and a great many other commodities 
during these past 10 years have also gone up more. I think that is a 
partial explanation. 

I think the thing that will bring it into better perspective is this 
fact: between 1929 and 1952, the percentage of the national sales 
dollar that went for transportation has been reduced from 7 cents to 
less than, I think it is, 4 cents. That is the percentage of the national 
sales dollar going for transportation. I think when you take your 
whole economy you will find that your transportation is comparatively 
cheaper than it was in 1929. 

Now, with respect to the latter part of your question, I am not sure 
= were here, sir, the other day, when this part was brought out, 

ut in the statement of Mr. Turney, page 5 of his testimony, he says: 


The claim that the railroads have been prevented by the Commission from 
making drastic competitive rate cuts is equally untrue. In a presentation 
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made by the railroads in a group in connection with the wage adjustments which 
were made in the fall of 1955, the railroads presented a list of important com- 
modities upon which they had made drastic reductions in rates. 

In appendix A of his statement, we see the reductions of the rail- 
roads which they effected between 1950 and 1955 on a great many 
commodities, running up to 50 percent reductions since 1950 on many 
commodities. 

Those have all been permitted by the Interstate Commerce Commis- 
sion. And furthermore, if a comparison be made. it will be seen that 
over the past several years, the Commission has disapproved at least 
three motor-carrier reductions, for each rail reduction that it had 
condemned. We insist that the rails have not been prohibited from 
cutting rates except where the ICC has deemed it necessary to pro- 
tect a rate structure. Our people have been stopped more often than 
the railroads. 

Mr. Harris. I am not questioning any of the acts of the Interstate 
Commerce Commission in any of these matters. The specific instances 
referred to, I suppose, would require going into each one of them to 
get a full understanding of that particular situation or decision. I 
am talking about policy and what is necessary to keep this balance in 
our transportation system that you were talking about, what is neces- 
sary to keep the healthy competition which is the spice of our whole 
system. 

What is necessary to enable one mode of transportation to benefit 
the public when it can do so under good sound business conditions 
with a good sound transportation for the benefit of the people? 

You mentioned the economy a moment ago. This is a regulated 
industry. The automobile business is not a regulated industry in any 
sense of the word at all. The other utilities such as electricity that is 
used in this country is a regulated industry. I hesitate to mention it, 
but so is the natural-gas business. That is a regulated industry. In 
all regulated industries, you have not seen these prices in the economy 
jump up and go far beyond the increase which has taken place in 
other parts of the economy of the country. That is because of volume, 
of course. 

Therefore, I think you have to compare the increase—I guess you 
would call it inflation—with other regulated industries to get the full 
import of the regulated transportation industry. 

I do not care to continue the discussion unnecessarily. Those are 
just questions that bother me with reference to sound transporta- 
tion systems and a policy of appropriate legislation to permit the 
truckers to be strong—yes, I am for that—the railroad industry to be 
strong—yes, I am for that—and the waterways and the airlines and 
all of the rest of them. 

Transportation is, from my viewpoint, the one mainstay in the 
economy of this nation, and if we are going to have a prosperous 
economy, if we are going to have a healthy population, the very first 
thing that has got to be done is to have a transportation system to 
provide the needs of the Nation. That is the thing that I am dis- 
turbed about in connection with this whole question. 

I do not necessarily want to see this thing develop to the point where 
it is a keen controversy between the truckers and the railroads. 

The President’s Cabinet Committee headed by Mr. Weeks presented 
this program to the Congress. They, I suppose, are the most ardent 
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advocates of the entire program. I imagine some of them do not feel 
too happy to see that the industry has not come along and helped 
them out on some of their proposals. Nevertheless, that is their prob- 
lem. I do, as I have said heretofore, want to get as much informa- 
tion, looking into the depth of the thing as far as I can, on that ques- 
tion of policy regarding ratemaking between the various modes of 


transportation. 
(The following letter was later received from Mr. Pinkney :) 


WASHINGTON, D. C., June 29, 1956. 
Hon. Oren Harris, 
Chairman, Transportation and Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. Harris: In accordance with your request, I will attempt to elaborate 
upon my testimony as to the structure of American Trucking Associations, Inc., 
and whom it represents. 

American Trucking Association, Inc., is a national federation of 50 autono- 
mous State trucking associations, each representing all classes and types of 
truck operators, and 11 independent conferences, each a national association 
representing a special class or type of truck operation. 

ATA has no direct membership by which an individual person or company 
can become a mémber of ATA. The only direct members of the federation are 
the State trucking associations which govern and control it. An individual per- 
son or firm can obtain membership in ATA only through becoming a member 
of one or more of its affiliated associations. 

Since our ATA offices in Washington constitute the national headquarters 
office of a federation of State associations, most of our direct contacts with the 
individual members of those State associations (who are by virtue of their 
State association memberships also members of ATA) are made through its 
State associations’ headquarters. It serves no useful purpose for us to under- 
take to maintain in the Washington office detailed information with respect 
to the tens of thousands of individual truck Operators who constitute the mem- 
berships of the State associations. Neither is there any logical reason for us 
to undertake to maintain in Washington individual data with respect to the 
multiplied thousands of employees of those trucking companies or with respect 
to individual vehicles owned by the companies. Such recordkeeping would re- 
quire additional personnel in our Washington office and impose a regular, de- 
tailed reporting burden on our individual State associations, since membership 
lists would change daily through acquisitions, ete.—all to no practical or useful 
purpose. 

Because of our structure and for the foregoing reasons it is difficult to obtain 
an actual count of individual and company members who are represented by 
ATA. However, it should be noted that ATA’s policies are established by a board 
of directors and executive committee composed of elected representatives of the 
operators in each State and conference. Under the bylaws of the federation, 
each State association when selecting members for the board of directors, must 
elect at least 1 representative for each of the 4 main types of carriers—common 
carriers, contract carriers, private carriers, and local cartage carriers. This 
procedure assures that ATA’s policies are based upon the consensus of the views 
of all types of carriers from all sections of the country. It can safely be said 
that ATA’s policies reflect the opinion of an overwhelming majority of truck op- 
erators of the United States. In this connection we call your attention to the 
significant fact that the trucking industry relied upon ATA to present its views 
on the bills before you. Considering the established fact that practically every 
truck operator in America entertains strong views on this legislation the fact 
that thousands of them did not ask to appear before the subcommittee indicates 
the representative position that ATA occupies in the industry. 

For your information I am enclosing an organizational chart of our federation. 

To the extent that truckowners in the United States are organized, they are 
organized through the American Trucking Associations, Inc. In addition to the 
very large numbers of trucking operators who pay dues in our States associa- 
tions and ATA conferences there are aS many others, perhaps, who look to the 
American Trucking Associations and its officially affiliated State associations for 
information, help and guidance. 
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May I bring one other matter to the attention of the committee. It concerns 
one opinion expressed by Dr. John H. Frederick while he was questioned by the 
committee members. 

Dr. Frederick appeared for the American Trucking Associations, Inc., and 
testified on the history of transportation regulation and some of the economic 
aspects and probable consequences of so-called dynamic competition in trans- 
portation which has been advocated by the proponents of H. R. 6141 and H. R. 
6142. In answer to questions addressed to him personally, he indicated sympathy 
for the proposal to repeal the fourth section. (long and short haul clause) of 
the Interstate Commerce Act. In this particular respect, Dr. Frederick’s views 
do not coincide with those of the trucking industry. 

Dr. Frederick was retained by and appeared for ATA as an expert in trans- 
portation and transportation regulation and, of course, was left completely 
free to express his personal opinions. We fully concur in his statement and in 
the opinions he expressed, with the exception of his opinions on repeal of the 
fourth section. 

The trucking industry’s views on this matter were expressed as follows in our 
testimony before your committee on September 20, 1955: 


“LONG-AND-SHORT HAUL CLAUSE 


“Under existing law, the railroads are forbidden to charge a higher rate to a 
nearer than to a more distant point on the same line. They also are prohibited 
to charge a rate to a point greater than the sum of the rates from origin to inter- 
vening points and from intervening to the destination point. These prohibitions 
were designed as restrictions on specific forms of discriminatory ratemaking. 
Relief from the first of the two so-called fourth-section prohibitions is available 
to the railroads upon application to the Interstate Commerce Commission if they 
can meet certain requirements. Such relief is constantly being granted where 
the facts and circumstances warrant it. 

“Under the Motor Carrier Act (pt. II of the Interstate Commerce Act), which 
contains no such express prohibitions, the Commission consistently has held that, 
in the absence of circumstances which would warrant fourth-section relief, rates 
which are greater than those to a more distant point or those which are greater 
than the combination of intermediate rates are prima facie unreasonable and 
hence unlawful. Hence motor carriers and railroads have been treated equally. 
This being true, there is no reason for any change in the fourth section. On the 
contrary, should the fourth section be repealed, it is possible that the Commission 
might feel constrained to hold that the Congress had intended to repeal not only 
the specific provision but also the principles of preference and discrimination 
which underlie it. The danger that this might prove to be true is far more dis- 
turbing than the provision of the present text of the fourth section. 

“Nevertheless, the report proposes to give carriers the statutory right, with- 
out prior approval by the Commission, to charge more for a short haul than for 
a long haul or to charge more for a long haul than the aggregate of the charges 
for intermediate hauls, subject only to the nominal requirements that the rate is 
needed to meet actual competition and is not less than a minimum reasonable 
rate. The prospects for discriminatory ratemaking under the guise of meeting 
competition are overwhelming. 

“Let me observe at this point that no section of the Interstate Commerce Act 
has been more thoroughly considered in its relation to the public welfare. 

o Ea * * * 7 * 


“CONCLUSION 


“The recommendations as to competitive ratemaking, the suspension powers, 
the long-and-short haul prohibitions and volume freight rates all would give the 
railroads competitive weapons not possessed by other modes of carriage. Their 
application would not only have devastating effects on the railroads’ competitors 
but also would subject some users of railroad service to discriminatory treatment 
and increased freight rates. This would be especially true of shippers of agri- 
cultural, forestry, and mine products and of small shippers and small 
communities. 

“We believe it to be a fair criticism of the report to say that it undertakes to 
provide automatic approval of competitive rate adjustments which properly 
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should be: approved only by an impartial body exercising sound judgment and 
reasonable discretion in the public interest.” 
Respectfully submitted. 
AMERICAN TRUCKING ASSOCIATIONS, INC., 
By James F, PINKNEY, General Counsel. 


(Congressman Hale presented the following statement for the 
ae 


NEW ENGLAND GOVERNORS’ 
COMMITTEE ON PUBLIC TRANSPORTATION, 
Boston, Mass., March 19, 1956. 
Hon. Dennis J. Rorerts, 
Chairman, New England Governors’ Conference, 
State House, Providence, R. I. 

Dear Governor Roserts: On behalf of the New England Governors’ Committee 
on Public Transportation, I have the honor to hand you herewith a copy of our 
report, National Transportation Policy and the New England Economy. 

This report is based on our consideration of the important changes in national 
transportation policy recommended last year by the Presidential Advisory Com- 
mittee on Transportation Policy and Organization. Bills to implement these rec- 
ommendations have been introduced in the Congress, and are now under con- 
sideration by its appropriate committees. 

The availability of efficient transportation is critically important to the New 
England economy. We cannot, therefore, in the region’s interest, be indifferent 
to any consideration by Congress of important changes in transportation policy 
and the regulation of carriers at the national level. In accordance with its 
directive from the New England Governors’ Conference your committee has con- 
sidered the proposed changes, and endeavored to appraise their probable impact 
upon the operation of New England’s transportation system and the resultant 
effects on our economy. Our conclusions with respect to the fundamental, far- 
reaching recommendations of the President’s Committee will provide a helpful 
background for our consideration of particular phases of transportation in 
New England. ; 

We have been greatly assisted in our work by executives of the transportation 
companies serving New England; by shippers, and their State and regional 
associations, and also by distinguished economists and research consultants. 
The chairman also gratefully acknowledges the devoted service of members of 
the committee and their generous contributions of time and effort. 

It should be noted that one member of the committee, Mr. Loughlin, of Con- 
necticut, while participating in our consideration of national transportation 
policy, abstained from voting on approval of this report, because of his position 
as chairman of the public utilities comission of his State. Mr. Griswold of Mas- 
sachusetts and Mr. Kennelly of Rhode Island found themselves unable to partici- 
pate in the preparation of this report. The names of the other members of the 
committee, who joined in formulating and approving the report, are appended 
thereto. 

It should be further noted that two vacancies exist in the membership of the 
committee, due to the untimely decease of Mr. Donald E. Jackson, of Rhode 
Island, and the resignation of Mr. Herman W. Steinkraus, of Connecticut. 

I remain, 

Cordially yours, 
Donatp W. CAMPBELL, Chairman. 


NATIONAL TRANSPORTATION POLICY AND THE NEW ENGLAND EcoNOMY 
PURPOSE OF THIS REPORT 


Shortly after the appointment of this committee by the New England Gov- 
ernors, questions of transportation policy on the national level were brought to 
the attention of the whole country through the publication of the Report of the 
Presidential Advisory Committee on Transportation Policy and Organization. 
This Committee was composed chiefly of members of the President’s Cabinet, 
and was assisted by a task force of experts, not associated with any transpor- 
tation industry. 

Following publication of the report, bills were presented in Congress, designed 
to give effect to the major recommendations of the Committee. A preliminary 
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hearing on the report itself was held last September. More extensive hearings 
on the proposed legislation are scheduled for the present session of Congress, 

At these hearings, every mode of transportation will be represented, as well 
as all types of users of transportation, from all parts of the country. The pro- 
ceedings will necessarily be highly controversial, because of the numerous con- 
flicts of interest and viewpoint that have already been revealed. These dif- 
ferences will undoubtedly be reflected in the testimonies of witnesses from New 
England, as they speak for the interests they represent. 

Your committee has reviewed carefully and discussed, in consultation with 
qualified experts, all the recommendations contained in the report of the Presi- 
dential Advisory Committee. By interview, hearing, and questionnaire, we have 
obtained the opinion of various segments of the New England economy. We 
endeavored to arrive at conclusions based on our judgment as to what transpor- 
tation policies and regulatory procedures are in the best interests of the New 
England economy, in accordance with our directive from the New England 
Governors’ Conierence, 

Throughout our study of the report we have been ever mindful of certain 
characteristics of the New England economy. More than any other comparable 
region, New England is dependent upon the maintenance and growth of its 
industrial activity for employment and income. New England is a deficit area 
with respect to nearly all the raw materials it requires, including fuels. We are 
on the edge of the greatest industrial and consumer markets, the center of which 
each year becomes more distant. Because of these characteristics, efficient 
transportation, at the lowest possible cost, is essential to New England’s survival 
and growth as 9n important industrial area. It is apparent that changes in 
national transportation policies will have a direct and important impact on 
New England’s economic interest. 

Your committee, recognizing and accepting its obligation to advise the Gov- 
ernors concerning the proposed changes in national transportation policy, now 
presents its views, first in summary form, and second, in a more detailed state- 
ment of its findings and recommendations. 


SUMMARY OF CONCLUSIONS 


First, revision of the statement of policy, inserted in the Interstate Commerce 
Act in 1940, is proposed by the President’s Committee with the object of placing 
increased reliance on competitive forces in ratemaking. Your committee ap- 
proves the revision. 

To implement the proposed revision of the statement of policy, four related 
amendments to the Interstate Commerce Act are offered by the President’s 
Committee. The first of these amendments is: 

“Limit regulatory authority of the Interstate Commerce Commission to de- 
termination of reasonable minimum or maximum rates with no change in exist- 
ing provisions making undue discriminations and preferences unlawful.” 

This committee approves the proposed amendment. It does not believe that 
the Interstate Commerce Commission should retain the power to prescribe the 
precise rate although it considers unsound the Presidential Committee’s defi- 
nition of a minimum rate, as explained later. 

The second is: 

“Continue on a more restrictive basis Commission’s authority to suspend pro- 
posed changes in rates; shorten suspension period to 3 months; and continue 
provision that places the burden of proof upon carrier proposing a changed 
rate, unless the protestant is also a carrier.” 

The committee approves the proposed amendment. The present suspension 
period of 7 months, with possibility of extension, unduly prolongs the settle- 
ment of rate disputes and, by invariably placing the burden of proof upon the 
proponent carrier, tends to invite litigation. 

The third: 

“Remove requirement that rail or water common carriers obtain prior ap- 
proval for charging greater than aggregate of intermediate rates, and for charg- 
ing less for longer than for shorter distances over the same line or route in the 
same direction, the shorter being included within the longer, if necessary to meet 
actual competition and the charge is not less than a minimum reasonable rate.” 

This committee approves the proposed amendment insofar as it it relieves 
carriers of the necessity for obtaining prior approval for such rate adjustments. 
In other respects this committee disapproves as will appear later. 








TRANSPORTATION POLICY 859 


The fourth : 

“Make lawful such volume rates as are based on cost difference which rates 
are established to meet competition.” 

Your committee approves. Rates which tend to increase the load per car 
or the number of cars tendered at one time would lower costs for the shipper 
and permit a more eflicient use of carriers’ facilities. 

Three further recommendations of the President's Committee can be con- 
sidered together. These are: 

“(a@) A more restrictive definition of a ‘private carrier’ ; 

“(b) More restrictive definitions of ‘motor and water contract carriers’ ; 

“(e) The repeal of the present exception from regulation of bulk commod- 
ities transported by water.” 

This committee disapproves the foregoing. The objective of strengthening 
the competitive position of common carriers should be attained without unduly 
restricting the legitimate activities of carriers of other types. 

The final recommendation is: 

“Empower the Interstate Commerce Commission to override certain State 
service requirements if continuance of such service would result in a net 
revenue loss or otherwise unduly burden interstate and foreign commerce pro- 
vided reasonably adequate service in lieu thereof is available.” 

Your committee disapproves this recommendation, believing that such service 
problems are best decided at the State level. The committee, however, offers its 
own recommendation, as follows: 

“That there be a reexamination of its stautes by each New England State, 
with a view to the elimination of statutory or regulatory provisions which, in 
the light of present conditions, may properly be deemed unreasonable and un- 
duly burdensome upon the railroads.” 


ANALYSIS OF PRESIDENT’S COMMITTEE REPORT 


It is important to emphasize that the President’s Committee report does not 
constitute an arraying of the rail carriers against other forms of transportation, 
but rather an attempt to place regulated common carriage in measurably 
better position to compete fairly with unregulated transportation. The underlying 
purpose of the President’s Committee report may be stated thus: 

“Endorse greater reliance on competitive forces in transportation pricing and 
reduce economic regulation of transportation to a minimum consistent with 
public interest.” 

Greater reliance on competitive forces means, primarily, less interference by 
regulatory bodies with rate adjustments and ratemaking. 

At the present time, the Interstate Commerce Commission has by statute an 
almost complete power over ratemaking. In recent years it has tended to exer- 
cise that power in such a way as to relate the rates of one mode of transportation 
to the rates of another. Its purpose, although laudable and understandable, 
may be called a policy of preserving competitive balance, of “keeping everybudy 
in business.” Consequently we should ask, is this what New England wants? 

Do we want a situation in which the major emphasis is on stability and order? 
Or do we want a situation in which the maintenance of competition is the first 
consideration? This issue is not peculiar to the transportation field. It has been 
described as one of the choice of maintaining competitors or of maintaining 
competition. 

The existing situation is one in which freight rates are stabilized by a Govern- 
ment agency. The policy of the governing agency is to protect all carriers by 
keeping rates sufficiently high so that they can exist if their costs do not get too 
far out of line, and by limiting the number of carriers in the hope of maintaining 
enough business for all. 

Thus the tendency is for the governing agency to take on a protective attitude 
toward those who are subject to its regulation and to place the first emphasis 
upon stability and order. This attitude is demonstrated in the motor carrier 
field, by restricting operators to specified routes and even to the commodities 
which they may lawfully transport. Sooner or later, this desire to hold to the 
status quo runs into conflict with a changing world. This is illustrated in the 
growth of contract and of private carriage. As the regulatory body becomes 
more restrictive, the incentive to get around its restrictions steadily increases, 

So many variables are involved that an exact forecast cannot be made of the 
situation which would result if regulation were relaxed and some rate competi- 
tion admitted. It must be recognized, however, with respect to a rate competi- 
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tion policy, that the high-cost carriers are driven out of business; the extramar- 
ginal operator cannot remain in existence. There is nothing gentle about rate 
(or price) competition. 

It is unlikely that any destructive rate war would follow the proposed change 
in regulatory policy. First, a change in rates requires a lapse of time; there is 
no proposal to reduce the period of advance notice now demanded. Second, 
the areas in which common carriers, of any form, can make offsetting increases 
in rates are limited. Given a burdensome or unworkable rate adjustment, the 
shipper can turn to other forms of transportation or, as is becoming more eom- 
mon, withdraw from a particular market or seek an alternative source of supply. 
The Interstate Commerce Commission continues to have power to set minimum 
rates based on cost. Finally, shippers are much more foresighted than formerly 
in desiring to maintain a healthy transportation system. 

Yet it must be recognized that if the President's Committee recommendations 
are adopted, certain truck operators may have to alter drastically their business 
or may be driven out of business. Under a policy of maintaining competition 
marginal operators get hurt. The desire to avoid this motivates much of the 
drive toward the opposite goal of stability and order, hence its description as a 
policy of maintaining competitors. Yet this policy has been defeated by the 
growth of contract, exempt and private carriers, with the result that for all 
practical purposes it is being applied to the field of common carriage alone. 

The plain fact is that these unregulated carriers are today the agencies which 
offer the most extensive price or rate competition. From the viewpoint of the 
columon carriers, this situation seems unfair. But it is not clear that the remedy 
lies in bringing contract carriers and the like under more regulation. 

Surely a better solution is to relax the regulation of the common carriers suffi- 
ciently to allow them greater competitive freedom. In this solution all common 
carriers—rail, motor, and water—would be on a common basis. Because rail- 
roads are the most stringently regulated, their benefits would naturally be the 
greatest, but they would not be the sole beneficiaries. Present statutory man- 
dates as to rates apply today to common carriers of all three forms. 

Your committee sees the President's Committee report as a step toward reduc- 
ing statutory inconsistencies as between regulated and unregulated transporta- 
tion. 

A NEW DECLARATION OF NATIONAL TRANSPORTATION POLICY 


The President’s Committee proposes revision of the declaration of National 
Transportation Policy so that it would read as follows: 

It is hereby declared to be the national transportation policy of the Congress: 

(1) To provide for and develop, under the free enterprise system of 
dynamic competition, a strong, efficient and financially sound national trans- 
portation industry by water, highway and rail, as well as other means, which 
is and will at all times remain fully adequate for national defense, the postal 
service and commerce ; 

(2) To encourage and promote full competition between modes of trans- 
portation at charges not less than reasonable minimum charges, or more 
than reasonable maximum charges, so as to encourage technical innovations, 
the development of new rate and service techniques, and the increase of 
operating and managerial efficiency, full use of facilities and equipment, 
and the highest standards of service, economy, efficiency and benefit to the 
transportation user and the ultimate consumer, but without unjust dis- 
crimination, undue preference or advantage, or undue prejudice, and without 
excessive or unreasonable charges on noncompetitive traffic ; 

(3) To cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions; 

(4) To reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest to the end that the inherent eco- 
nomic advantages, including cost and service advantages, of each mode of 
transportation, may be realized in such a manner so as to reflect its full 
couipetitive capabilities ; and 

(5) To require that such minimum economic regulation be fair and 
impartial, without special restrictions, conditions or limitations on individual 
modes of transport. 

The proposed revision of the declaration of national transportation policy of 
1940 would recognize the greater workability of competition in transport markets 
than was formerly the case. Technical improvements in rail, highway and air 
and pipeline transport, improved highway facilities, expansion of water facilities, 
the ease of employing privately owned equipment, and the growth of product 
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and market competition, have all contributed to the weakening of monopolistic 
elements and the strengthening of competition in the transport field. 

The relaxation of regulation which is proposed should make for freer competi- 
tion in rate-making with substantial benefits to the public in the form of lower 
freight rates. Competition would be relied upon in a greater degree to determine 
rates which will reflect the inherent advantages, both in cost and service, of each 
mode of transport. Greater rate competition will probably bring rates more in 
line with costs of service, hence reduce the degree of commodity discrimination 
which now exists in the structure of transport rates. Traffic will be more likely 
to flow over each of the modes of transport according to its costs and service 
advantages, thus attaining a more economic division of traffic and allocation of 
resources among the transport agencies. A coordination will be effected which 
permits each transport agency to develop in the performance of those tasks which 
it can perform better than the other agencies. 

In revising the 1940 declaration of policy, the President’s Committee proposes 
the deletion of the prohibition against “unfair or destructive competitive prac- 
tices” in the maintenance of reasonable rates. On its face, this prohibition 
would seem to be desirable. If it is intended to prevent carriers from reducing 
rates to bare out-of-pocket costs or less in order to destroy competitors, the 
prohibition has a sound economic basis. Available traffic is not economically 
distributed among the competing forms if it is being carried at rates which make 
little or no contribution to the overhead costs of the carrier which manages to 
get the business. 

In dealing with the matter of competitive rates, however, the Interstate Com- 
merce Commission has cited the prohibition against ‘destructive competition” 
as a ground for disapproving reduced rates which are reasonably compensatory 
if they are lower than necessary to meet competition. This policy has handicapped 
the railroads in asserting their advantage of lower unit costs in those competitive 
situations where they can do so profitably. Motor carriers, especially the 
exempt and private carriers, have been free to assert their inherent advantage of 
low cost of carriage of certain types of freight traffic. 

Traffic has been diverted from the railroads in these circumstances, yet the 
competition is not ordinarily regarded as unfair or destructive except to the 
extent that Government subsidies may be involved. To permit railroads as 
well as other modes of transport to beat as well as to meet the rates of com- 
peting agencies is simply to allow competition to function. Competition is 
unfair or destructive only when the rates initiated do not cover direct costs 
plus a reasonable contribution to fixed expenses. There is a danger, of course, 
that unrestrained price competition could reduce some rates to a level which 
will unnecessarily deplete the revenues of the carriers. This is a factor which 
has weighed heavily with the Commission in allowing rates to be reduced 
only to the point required to meet competition. And it is a danger which the 
President’s Committee itself recognizes. The danger is minimized, however, 
so long as minimum rates are required to be reasonably compensatory. Such a 
standard would make unnecessary a prohibition against “unfair or destructive 
competition” and would at the same time permit each mode of transport to 
exploit its full economic potentialities. 


RECOMMENDATIONS THAT ALLOW INCREASED COMPETITION 


To implement the policy of “increasing reliance on competitive forces in rate- 
making,” four interrelated recommendations are made by the President’s Com- 
mittee to revise the Interstate Commerce Act. The first of these is: 

“Limit regulatory authority of the Interstate Commerce Commission to deter- 
mination of reasonable maximum or minimum rates with no change in evisting 
reat making undue discriminations and preferences unlawful.” [Emphasis 
supplied. 

Your committee approves the recommendation. 

It is recognized that the Interstate Commerce Commission will thereby be 
deprived of its power to fix the precise rate. The Commission has now the 
power to fix maximum and minimum reasonable rates as well as the precise 
rates, and itself has set forth the theory of a ‘zone of reasonableness” within 
which rates may be established without incurring condemnation under the terms 
of the Interstate Commerce Act. 

The Commission’s power would be restricted to the fixing of the maximum 
or the minimum rate. In determining whether a rate is less than a just and 
reasonable rate, no consideration is to be given to the effect of the proposed 
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rate on the traffic of or its relation to the charge of any other mode of transport, 
or whether it is lower than necessary to meet the competition of any other 
mode of transport. This provision will implement the recommended policy of 
greater discretion on the part of management to meet competitive situations and 
the division of traffic among transport agencies on the basis of inherent ad- 
vantages in cost and service. 

Your committee disagrees with the definition of a reasonable minimum rate, 
as promulgated by the President’s Committee. That definition would set the 
minimum reasonable rate as one which “covers the direct ascertainable cost of 
producing the service to which the rates apply.” This is not complete. This 
committee believes that the minimum reasonable rate must cover not only “the 
direct ascertainable cost” but must make also a reasonable contribution to fixed 
costs. The Interstate Commerce Commission has stated that a rate must cover 
and more than cover the extra additional expenses incurred. The definition 
stated by the President’s Committee should not be taken as a directive to the 
Interstate Commerce Commission. It contravenes the whole body of opinion 
set up over the past years. This problem of definition is mentioned here solely 
for the purpose of clarifying this Committee’s position on a point which might 
later become controversial. 

There is little danger that compensatory rail rates would cause an uneconomic 
curtailment of highway transport. Truck costs are lower than rail costs in a 
vast area of transportation. And where truck costs are higher than rail, they 
are often more than offset by superior truck service. The only traffic which 
the motor carriers will lose is that for which they are not economically qualified. 
Shippers and the consuming public should benefit from having such traffic move 
at lower rates over facilities that are better qualified from the standpoint of 
cost and service. This should be especialiy helpful to New England. It is note- 
worthy that the motor rate structure of New England, in contrast to prevailing 
motor rate structures in other parts of the United States, has been constructed 
and is now largely predicated on the cost of rendering service. 

In determining reasonable maximum rates as distinguished from minimum 
rates, it is proposed that the Commission be prevented from reducing rates below 
the “fully distributed costs” of performing the services, exclusive of losses in 
other services. Where traffic is not competitive, this fact is to be taken into 
account in preventing excessive or unreasonable charges. What standard is to 
be applied in determining reasonable maximum rates on noncompetitive traffic 
is not mentioned. But it is proposed that the present directive to the Commis- 
sion to consider “the effect of rates on the movement of traffic by the carrier or 
carriers for which the rates are prescribed” be repealed. The effect of deleting 
this directive to give attention to the effect of a rate change on the quantity of 
traffic carried is in line with the objective of according management greater free- 
dom in ratemaking. While this provision has been regarded as a safeguard 
against high rates, its elimination will not preclude the Commission from testing 
the reasonableness of rates on noncompetitive traffic by some such standard as 
the full cost of rendering the service. 

The views expressed above coincide, in most respects, with the views of the 
New England Industrial Traffic League and the National Industrial Traffic 
League, a group of users of transportation in which New England is heavily rep- 
resented. The New England Industrial Traffic League, which represents indus- 
tries in this particular region, has stated to this committee that “present condi- 
tions do not justify a rigid control of rates.” 

The second recommendation for revision of the Interstate Commerce Act per- 
tains to the suspension power and reads as follows: 

“Continue on a more restrictive basis commission’s authority to suspend pro- 
posed changes in rates: Shorten suspension period to 3 months; and continue 
provision that places the burden of proof upon carrier proposing a changed rate, 
unless the protestant is also a carrier.” 

Your committee approves of this recommendation. Under present arrange- 
ments, it appears that rate adjustments having economic merit have been sub- 
jected to unwarranted attacks by competing transport agencies and shippers. 
Rate changes have been suspended for investigation without an adequate show- 
ing of probable unlawfulness or injury to complainants. Delay in rate reduc- 
tions stalls the development of new traffic and deprives shippers of the imme- 
diate benefits of reduced rates. Reducing the suspension period from 7 to 3 
months and restricting suspension to situations clearly requiring emergency 
relief will go far in the direction of expediting the regulatory process. 

The preponderance of protest against rate reductions stems from competing 
carriers, yet the burden of defending the reduced rates rests upon the carrier 
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dnitiating the change. Such an arrangement tends to discourage independent 
action by carriers and is conducive to undue rigidity in the rate structure. Shift- 
ing the burden of proof to the carriers who oppose rate changes should tend to 
encourage innovation and enterprise on the part of individual firms. One real 
disadvantage of the proposal is that information relating to such questions as 
whether or not rates are compensatory is in the hands largely of the carriers 
proposing them. Unless the carriers provide the data in answer to claims of 
protestants or at the request of the Commission, there is the possibility that the 
record would be inadequate to make a proper determination. Your committee 
believes that the existing Commission powers are adequate to insure production 
of the necessary data. Provision of data based upon a uniform system of ac- 
counts for each mode of transport would greatly facilitate the equitable determi- 
nation of rates. 

The third recommendation deals with the long-and-short-haul clause and reads 
as follows: 

“Remove requirement that rail or water common carriers obtain prior approval 
for charging greater than aggregate of intermediate rates, and for charging less 
for longer than for shorter distances over the same line or route in the same 
direction, the shorter being included within the longer, if necessary to meet 
actual competition and the charge is not less than a minimum rate.” 

Your committee does not favor the repeal of the substantive provisions of sec- 
tion 4 of the act relating to long-and-short-haul discrimination. The type of 
local discrimination against which this section of the act is directed has long 
been a source of public dissatisfaction. Most State statutes and some State con- 
stitutions prohibit this type of discrimination. 

Your committee, however, does favor the proposed change in procedure re- 
garding the granting of relief from the 4th section. Although the Commission 
has been liberal in granting departures where economically justified, the neces- 
sity of obtaining prior approval has probably invited litigation in situations where 
actual damage to shippers and localities has been more apparent than real. As 
long as the opportunity for challenging the validity of long-and-short-haul viola- 
tions is still open, unjust discrimination can be controlled satisfactorily. 

The fourth and final recommendation relating to rates proposes the establish- 
ment of volume freight rates. It reads: 

“Make lawful such volume rates as are based on cost differences which rates are 
established to meet competition.” 

Your committee favors this recommendation. Carload rates are now based on 
the minimum quantity which can be loaded in a single car. It is less costly per 
unit of weight, however, for a carrier to haul a heavy car than a light car. To 
the extent that heavier loading can be encouraged, a reduction in cost per ton 
may be effected. “Incentive” or “alternative” minimum weights with appropri- 
ate gradations in carload rates are a means of encouraging such heavier loading. 
The railroads are now free to establish such alternative minimum rates in the 
absence of undue prejudice or preference and should be encouraged to do so. 

Volume rates, based on multiple carlots or trainloads, are also a means of 
effecting economies in the movement of freight from one point of origin to a 
single destination. Volume rates which make due allowance for differences in 
cost and which meet the compensatory test would be advantageous to New Eng- 
land shippers. A rate structure offering tangible incentives to increase the load 
per car or to increase the number of cars tendered at one time would permit lower 
rates for the shipper and would also permit a more efficient use of carriers’ 
facilities. 

So far your Committee has found itself in substantial agreement with the 
recommendations of the President’s Committee. When it came to consider the 
proposed restrictions on certain carriers, however, our conclusions were in the 
negative. 


RECOMMENDATIONS TO RESTRICT SOME CARRIERS 


Because of their interrelationship, we considered together the following three 
recommendations : 

1. “Redefine a private carrier by motor vehicle as any person not included 
in the definition of a common or a contract carrier who transports property 
of which he is the owner, provided that the property was not acquired for the 
purpose of such transportation; and 

2. “Redefine motor and water contract carriage as being that transporta- 
tion providing services for hire but otherwise equivalent to bona fide private 
carriage and require that actual, rather than minimum, charges be filed; and 
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3. “Repeal the bulk commodity exemption applicable to water carriers s6 
as to subject such transportation to regulation similar to that applicable to 
other transportation.” 


The result of our consideration of these three recommendations was pre- 
ponderantly unfavorable to their approval. While your committee is in full ac- 
cord with the President’s Committee’s objective of strengthening the competitive 
position of common carriers it does not favor going so far toward restricting the 
activities of other carriers as is here proposed. It was our further conclusion, 
based partly on our study of the motor-carrier industry (the results of which will 
be presented in another report) that the threat to common carriers from existing 
regulations and practices in this area is not sufficiently great to warrant action 
penalizing the noncommon carriers. Also, we believe, it would be well to await 
the results of the proposed relaxation of restrictions on ratemaking before ap- 
proving proposals that would further restrict noncommon carriers. 

We come now to a recommendation of the President’s Committee that is ap- 
proved by New England railroads, by motor carriers, and by such users of trans- 
portation as are represented by the New England Industrial Traffic League. 
This recommendation is as follows: 

“Empower the Interstate Commerce Commission to override certain state 
service requirements if continuance of such service would result in a net revenue 
loss or otherwise unduly burden interstate and foreign commerce provided 
reasonably adequate service in lieu thereof is available.” ‘ 

Your committee is fully cognizant of the desirability of freeing the railroads 
from the compulsory maintenance of services that are not only unprofitable, but 
which, in some cases, earn less than the out-of-pocket costs of performing 
them. Nevertheless, we disapprove the proposal to empower a Federal agency 
to override State law and regulations. 

We would point out that many of the present State laws restricting the freedom 
of the railroads to terminate unprofitable services were enacted before the 
establishment of the preesnt alternative transportation services performed by 
motor bus and motor truck throughout all New England. Your committee 
recommends, therefore, a reexamination of its statutes by each New England 
State, with a view to the elimination of statutory or regulatory provisions which, 
in the light of present conditions, may properly be deemed unreasonable, and 
unduly burdensome on the railroads. It should be kept in mind that every 
deficit passenger operation imposed on the railroads weakens their financial 
condition, and, in effect, levies higher-than-cost rates upon the shippers of 
freight; i. e., our New England industries. 


CONCLUSION 


New England has two overriding reasons for having a particular interest in 
the Cabinet Committee recommendations for change in national transportation 
policy. On the one hand, as a materials deficit area located at the edge of 
the national market, the region has a specially acute need for the best and 
lowest cost transport service. On the other hand, as an area specially dependent 
on trucking of both incoming and outgoing materials, New Hngland has a 
vital interest in preserving the freedom of operation of motor carriers. 

The first reason has led this committee to endorse the Cabinet Committee 
recommendations looking toward greater freedom for management discretion 
by common carriers. It feels this action will result in more economic allocation 
of traffic according to the natural advantages of each mode of transport. In 
particular, it may be expected to lead to lower rates (or slowed advance of 
rates) for long-haul shipments, a special interest of New England shippers. 

The second reason leads this committee to disapprove of those Cabinet Com- 
mittee recommendations leading toward greater regulation of motor carriers. 
Your committee consistently endorses the objective of minimizing regulations 
and maximizing management initiative within the framework of the transporta- 
tion system which has evolved in response to shippers’ needs.. 

New England has much to gain by adoption of a revised national transportation 
policy. By the same token, New England has much to lose should national 
transportation policies be redefined in a way that intensifies the already acute 
problems of the region’s shippers. New England’s public representatives have 
an important role to play in the evolution of a new expression of a transportation 
policy for the nation. 
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Mr. Harris. The committee will recess now until 2 o’clock. 
(Whereupon, at 12: 30 p m., the committee recessed to reconvene 
at 2 p. m. of the same day, May 23, 1956.) 


AFTERNOON SESSION 


The committee reassembled at 2 p. m., in room 1334 New House 
Office Building, pursuant to the taking of recess, Hon. Oren Harris, 
chairman of the subcommittee, presiding. ) 

Mr. Harris. The committee will please come to order. 
The first witness is to be Mr. F. F’. Estes, director of the transporta- 
tion department of the National Coal Association. 


STATEMENT OF F. F. ESTES, DIRECTOR, TRANSPORTATION DEPART- 
MENT, NATIONAL COAL ASSOCIATION, WASHINGTON, D. C. 


Mr. Estes. Mr. Chairman and gentlemen of the committee—— 

Mr. Harris. Mr. Estes, I believe you are director of the National 
Coal Association ? 

Mr. Estes. That is correct, Mr. Chairman. 

First I would like to thank the chairman and the committee for the 
privilege of scheduling me here this afternoon, in view of the fact I 
oe get out of the city for a few days, and I do appreciate that very 
much, 

I am director, transportation department, of the National Coal 
Association, with offices in the Southern Building, Washington, D. C. 
The National Coal Association is the trade organization of the bitu- 
minous coal mine owners and operators whose total production is two- 
oe of all the commercial bituminous coal produced in the United 

tates. 

The bituminous coal industry is vitally interested in transportation 
because its product must nearly all be transported from the mines 
to consumers or end users distances varying from short haul up to 
several hundred miles. The preponderance (77 Linsey moves by 
rail, but sizable tonnages move by truck, and by water either entirely 
or in connection with rail-water or rail-water-rail movements. 

Coal’s interest is best served by a strong, efficient, profitable, and 
financially sound transportation industry. 

Before proceeding with a discussion of the bill, I should like to point 
out that, so far as transportation is concerned, coal is not a primary 
competitive traffic. In the main coal has heretofore been frozen to 
the rails. Truck movement of coal is generally short haul, and water 
transportation is reasonably limited. 

If I may, I would like to interject there that we emphasize that 
coal is not primarily a competitive traffic. We do have competition 
with oil nk natural gas, which is decidedly more harmful to us and 
to the railroads, from a competitive angle, and the chances of the 
railroads are the coal industry losing coal tonnage to a rival or com- 
petitive form of transportation is greater there. 

In the main, therefore, coal needs adequate protection from ex- 
cessive freight rates occasioned, in part at least, by competitive rates 
established b carriers to meet rates of other carriers on the more com- 


petitive traffic. Granted changed competitive conditions since the 
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last major amendment to the act, such changes have not necessarily 
changed the competitive transportation situation in the case of coul 
and perhaps in the case of some other bulk commodities. 


THE BILL, H. R. 6141 


The so-called Weeks Report, understood to be the basis, in part, 
for the bill, and the bill itself, are rather comprehensive. Some of the 
provisions of the bill have merit and others are not so meritorious. 
The bill might well serve as a base from which to work for improved 
and more modern transportation legislation. But for Congress to 
pass with undue haste omnibus legislation of this type, embracing as 
it does so many facets of transportation, would, we believe, be unwise. 
We are confident, therefore, that your committee will give most 
thoughtful deliberation and considered judgment to the various pro- 
visions of the bill before any definite recomendations are made. We 
feel that a better approach toward needed and desirable amendments 
to the present law might be through individual bills dealing specifi- 
cally with the various facets of transportation and the separate parts 
or sections of the Interstate Commerce Act. 

The statements I shall make are my own only with respect to text 
and phraseology. The industry’s views on each basic subject covered 
have been determined by the association’s committee on interstate and 
foreign commerce and approved by the association’s board of direc- 
tors. As in any organization or industry, we have minorities. While 
I know presently of no divergent views, it is quite possible that one 
or more of our local groups may not agree 100 percent with all of the 
statements that I may give here today. We are, therefore, expressing 
majority views, with due respect for those, if any, who may entertain 
different ones. 

I might say, in fairness to both sides, that we do have some members 
who feel that section 4 might stand some amendment, and we also 
have others who feel that it should not. I am not prepared to say. 
We have never taken a poll of where the majority might lie. 

If I may do so, I should like to discuss first those sections or parts 
of the bill which we favor, or could endorse with slight amendment. 


SECTION 4 OF THE ACT 


The coal industry has not crystallized any definite position with 
respect to possible amendments to section 4 of the act, as set forth in 
section 4 (pp. 5-6 of the bill). 


AMENDMENTS TO SECTION 13 OF THE ACT 


Section 6 (a) of the bill would amend the present paragraph (3) 
of section 13 of the act. 

The position of the National Coal Association and the coal industry 
with respect to unprofitable or deficit operations of the railroads is 
that there should be immediate enactment of Federal legislation grant- 
ing to the Interstate Commerce Commission authority to allow rail- 
roads to abandon passenger service, both interestate and intrastate, 
which places an undue burden on interstate commerce. 
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The proposed amendments to section 13 of the act, contained in 
section 6 of the bill, seem to be in reasonable consonance with the coal 
industry’s views that I have referred to. 

Section 6 (b) of the bill would amend the present eee 4 
of section 13 of the act which presently gives the Interstate Com- 
merce Commission power to prescibe the exact rate after it finds pref- 
erence or prejudice or discrimination against interstate commerce. 

We would not want to see any change made in the Commission’s 
present authority. We will discuss this more fully later on. We do 
suggest that in line 24, page 7 of the bill, the present language of the 
act be retained. Lines 24 and 25 then would read: 

* * * shall prescribe the rate, fare, or charge, or the maximum or minimum, 
or maximum and minimum— 

then continuing on with line 1, page 8, commencing with “thereafter 
to be charged” et cetera. 

In explanation of our position, and our qualified endorsement of sec- 
tion 6 of the bill, let me say first that the coal industry is a strong 
believer in State rights. We are opposed to any undue usurpation 
of the powers of the respective States by the Federal or Centralized 
Government. However, the present act already gives the Interstate 
Commerce Commission power to prescribe intrastate rates where it 
finds the level of such rates discriminatory or prejudicial to the move- 
ment of interstate commerce. With this precedent now in the act, 
it would seem desirable to give the Commission similar authority 
over service matters for the following, among other reasons. The 
railroads, as this committee knows, incur an annual deficit of over 
$700 million from their passenger, mail, baggage, diner, pullman, 
and head-end operations. All of this deficit must be offset by higher 
rates on freight before the railroads can break even. So long as the 
users of freight service must pay for these unprofitable services 
through higher freight rates, prescribed or approved by the ICC, 
then, in our opinion, that same Commission should have authority 
to approve abandonment of unprofitable rail service. There would 
then be hope at least that the users of freight service might obtain some 
semblance of relief from high freight rates—relief they have long 
sought but failed to receive. 

Mr. Chairman, I would like to make clear at this tim that we are 
down here in an effort to be helpful; and anything I may say that 
might appear on the surface to be anything resembling an indictment 
of the railroads, I would prefer very much not to have it so construed, 
because we work closely with the railroads. They used to be one of 
our largest customers, and they still are substantial customers, and 
we use them every day, and we have no personal quarrel with them. 
Whatever quarrrel there may be with them, and whatever statement we 
feel might be derogatory is due to the fact that it is for business rea- 
sons and we have no criticism against any of the railroads themselves 
or any of their officials. 


INCENTIVE RATES 


Section 8, paragraph 5 of the bill (p. 15) would give congressional 
blessing to incentive rates where made for the purpose of meeting 
competition of other modes of transportation. This is desirable. It 
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would not go quite far enough, however, to cover the conditions the 
coal industry has in mind as justifying volume or incentive rates. 
The matter of whether or not the railroads haul coal to a specific mar- 
ket is not always determined by competition of other modes of trans- 
portation, but more often by the ability of natural gas or oil to under- 
sell coal in that market. Since coal loads heavy (59.69 tons per rail- 
road car), moves often in multiple cars or trainload lots, requires 
little switching, and has negligible loss and damage claims, our in- 
dustry feels that these savings in handling and other railroad costs 
justify volume rates for coal, particularly where large tonnages are 
moved to one single destination. The publication of volume rates 
for the transportation of coal and other heavy loading bulk commodi- 
ties lower than the rate per ton when shipped in single car units would 
be merely a recognition of the more favorable transportation char- 
acteristics inherent in the movement of such heavy loading bulk 
commodities. 


SECTION 22 RATES, ETC. 


Section 8, paragraph 5, of the bill (pp. 15-16), we interpret to be a 
refinement of the present provisions of section 22 of the act, with respect 
to rates for the United States, State, or municipal governments. We 
observe that the language “of special application” (line 12, p. 15 of 
the bill) is not too clear as to whether such rates may be reduced rates, 
or rates below the regularly published rates. However, the coal in- 
dustry takes no position with respect to whether the Government shall 
or shall not pay the full commercial or published rates. We do feel 
that rates negotiated with the railroads by the Government should be 


publicized, and we advocate such publication. We, of course, have no 
objection to proviso (b) in paragraph 5 of the bill, that such publi- 
cation may waived where the security of the United States so 
requires. 


NATIONAL TRANSPORTATION POLICY 


Since the Commission, in many instances, uses the declaration 
policy when it can’t find in the body of the act itself a provision on 
which to rest its orders and decisions, it would seem wise to change 
that enunciated policy only after the most careful thought and con- 
sideration. Furthermore, extreme care should be exercised to insure 
that all statements in the declaration of policy are in complete har- 
mony, and in no way in conflict, with the more definite provisions 
contained in the act. 

Section 2 of H. R. 6141 sets forth suggested amendatory language 
to the present national transportation policy. 

Referring to paragraph (1) of that section, we do not feel that it is 
a proper function or responsibility of Government “to provide for 
and develop” a sound transportation industry, or for that matter, 
provide for and develop any other kind of industry. The words 
“provide for and develop” could well be construed to embrace Gov- 
ernment financial and other assistance. We feel it is a responsibility 
of each industry or enterprise to provide for its own development ; 
and if the industry must be regulated, such regulation should be lim- 
ited to that which is essential, and the administrative bodies should 
serve as judges or arbitrators and not as promoters or developers. 
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The word “encourage” in lieu of “provide for and develop” would, in 
our opinion, be more desirable. 

The same observation is made with respect to the first sentence of 
paragraph (2). In lieu of “to encourage and promote” we would 
suggest the words “to foster and encourage.” 

A more serious criticism of paragraph (2) of section 2 of the bill 
is that it contains prefatory language related to the provision in sec- 
tion 3 of the bill to amend paragraph (4) of section 1 of the act and 
the provisions in section 7 of the bill which would amend certain 
paragraphs of section 15 of the act. I will discuss these sections of 
the bill later, but in order to show at this point why we are opposed 
to certain language in paragraph (2) of section 2 of the bill, I must 
here draw from that subsequent discussion. 

Section 2, paragraph (2), declares it a policy of Congress— 
to encourage and promote full competition between modes of transportation at 


charges not less than reasonable minimum charges, nor more than reasonable 
mavimum charges— 


and so forth. It is the italicized language which the coal industry 
feels is undesirable. We are opposed to any change in the present 
law that would place a limitation upon the power of the Interstate 
Commerce Commission to prescribe precise rates. I will later discuss 
in more detail the reasons why the industry takes this position, but 

int out our position here to show why we object to the specified 
anguage in section 2, paragraph (2) of the bill. 

As a synopsis of the observations I have made with respect to sec- 
tion 2, the following language is suggested by the coal industry in 
lieu of the language contained in the bill: 


Sec. 2. The national transportation policy preceding section 1 of the Inter- 
state Commerce Act, as amended, is amended to read as follows: 

“It is hereby declared to be the national transportation policy of the Con- 
gress— 

(1) to encourage under the free enterprise system of dynamic competi- 
tion, the development of a strong, efficient, and sound national transpor- 
tation industry which will at all times remain fully adequate for national 
defense, the postal service, and commerce ; 

“(2) to foster and encourage competition between modes of transpor- 
tation as well as among carriers by each mode and give to the carriers a 
greater latitude in competitive rate making to meet carrier and market 
competition, and to encourage technical innovations, the development of 
new rate and service techniques, and the increase of operating and man- 
agerial efficiency, full use of facilities and equipment, and the highest stand- 
ards of service, safety, economy, efficiency, and benefit to the transportation 
user and the ultimate consumer, but without unjust discrimination, undue 
preference or advantage, or undue prejudice, and without excessive or un- 
reasonable charges on noncompetitive traffic ; 

“(3) to cooperate with the several States and the fully authorized offi- 
cials thereof ; 

“(4) to reduce regulation of the transportation industry to the minimum 
consistent with the public interest ; and 

“(5) To require that such minimum regulation be fair and impartial, 
without special restrictions, conditions or limitations on individual modes 
of transport. 

All the provisions of this act shall be construed, administered and enforced 
with a view of carrying out the above declaration of policy. 


AMENDMENTS TO PRESENT SECTION 1 OF THE ACT 


Section 3 of the bill proposes changes in paragraphs (4), (5), and 
(6) of section 1 of the act. The coal industry is particularly con- 
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cerned with the proposed change here which would take away, or 
certainly “straitjacket” the Commission’s authority to approve or de- 
termine the precise rate to be charged on specific traffic. Favorable 
as we are to liberalized managerial discretion for the railroads, we 
-annot yet bring ourselves to see the desirability of such radical change 
at this time, or until our railroad friends have demonstrated an ability 
and an inclination to protect their lesser competitive traflic from ex- 
cessively increased burdens occasioned by their ready willingness to 
reduce rates on more competitive traffic, thus eroding the profits made 
on the lesser competitive traffic. And I could take your time and 
that of the committee all afternoon in citing reductions that have been 
made by managerial discretion of the railroads, and approved by the 
Commission on so-called competitive traffic. 

Sections 1 and 15a (2) of the act deal with the reasonableness of 
rates per se. Section 15 (1) provides the grant of authority to the 
Commission to fix just and reasonable rates if it finds existing rates 
to be unlawful. The proposed amendments to these sections will cre- 
ate a wide zone within which Commission power to grant relief to 
the shipper in matters involving reasonableness per se would be almost 
wholly removed. The upper limit of rates would be based upon a 
vague and unworkable concept of full cost. Such concept, as will be 
later demonstrated, is untenable as an economic principal and has been 
widely challenged by the railroads themselves in the past. The so- 
called noncompetitive traffic would thus be left virtually without re- 
course to the Commission in matters treating with the reasonableness 
of rates. 

The Commission already recognizes an extremely wide zone of 
managerial discretion which now ranges from something close to, or 
a little above, out-of-pocket costs to rates approaching the so-called 
level of maximum reasonableness. This latter concept itself is vague 
and indefinite and is heavily dependent upon the presence or absence 
of market and other competitive conditions. Indeed, it may be said 
to approach a level of rates which would be effective under near 
monopoly conditions of transportation. In short, there now exists 
a great twilight zone of regulation in which the railroads conduct 
their ratemaking relatively free from restraint by the Interstate 
Commerce Commission. 

Thus, for all practical purposes, there exists, without any amend- 
ment to the present sections 1, 15 and 15a (2) of the act, an extremely 
wide area of rail managerial discretion in ratemaking. The coal in- 
dustry is of the firm opinion that Commission regulation should not be 
further relaxed as to commodities to which there is no intercarrier com- 
petition. And I qualify the “no intercarrier competition” again, 
gentlemen. There is some, but it is not the main competition. 

The Commission, under section 15 (1) now has the power to set 
precise rates as well as minimum and maximum reasonable rates as to 
commodities to which there is no intercarrier competition. It has 
used this power very sparingly. The coal industry believes this power 
should be retained. With the upper and lower zones of rate reasonable- 
ness not being capable of close definition, and with no practical or 
workable upper limits being defined on the so-called noncompetitive 
traffic under the proposed amendments, the situation approaches that 
of complete nullification of regulation on this noncompetitive traffic. 








TRANSPORTATION POLICY 871 


Yet it is this traffic upon which regulation is most needed to avoid the 
imposition of excessive transport ation rates and ch: arges. The rates 
and charges on highly competitive traffic will find a level of reasonable- 
ness to meet the intercarrier competition. 

For the above reasons, the coal industry strongly opposes the amend- 
ments which would remove the Commission’s power to set precise rates 
in any proceeding in which intercarrier competition is not present. 

The necessity of Commission power to set precise rates 1s not only 
desirable in connection with matters dealing with reasonableness of 
rate per se but also in connection with sections 2 and 3 of the act which 
treat with discrimination and preference and prejudice. The methods 
by which discrimination and preference and prejudice are removed are 
of the utmost importance to the users of rail service. In removing 
preference or prejudice the Commission may adopt the lower rate, the 
higher rate, or some specified relationship between the rates in issue. 
Without the power to set precise rates the Commission could only di- 
rect the carrier to remove discrimination. It is conceivable that differ- 
ent carriers might differ as to the method of removing discrimination, 
preference or prejudice, and unless the Commission has the power to 
prescribe the exact rates after a finding of discrimination or preference 
or prejudice the powers presently given to the Commission under sec- 
tions 2 and 3 of the act would become ineffective and meaningless. 

A similar amendment to section 15 of the act is set forth in section 7 
of the bill. Since I will have more to say at that point, I will, with 
your permission, pass on to the next subject. Before doing so, let me 
summarize that: The coal industry is opposed to the proposed amend- 
ments to paragr aphs (4), (5) and (6) of section 1 of the act, as set 
forth in section 3 of the bill, particularly as applied to traffic on which 
the issue of intercarrier competition is not present. 


Prorosep AMENDMENTS TO SEecTION 15 or THE AcT 


Section 7 of the bill would so amend the present section 15 of the 
act as to remove the Commission’s present powers to fix precise rates, 
and would substitute in lieu thereof upper and lower rate limits. 
These upper and lower (or maximum and minimum) rate limits 
have little or no relation, usually, to the rates which now move the 
traffic. They have little or no relation to the effect of the rates on 
the movement of this traffic. The zone of reasonableness—that is, the 
zone between minimum and maximum rates—can be very, very wide. 
If we take the out-of-pocket cost on the movement as being $1, the 
upper limit may well be $2 or $2.50, or even higher on some traffic; 
so this zone of reasonableness is very, very wide for all practical 
purposes. The Commission would be effectively restrained from a re- 
view of carrier-made rates within the zone where most of the rate 
making is conducted. The lower limits would be out of pocket costs, 
the upper limits, maximum reasonable rates. 

We feel that with the Commission’s authority limited to the upper 
and lower limits of reasonableness, the carriers would be left with a 
wide open hunting ground as to the more noncompetitive traffic, in- 
cluding, of course, coal. We feel also that the maximum-minimum 
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rate provision nullifies the present ratemaking rule (sec. 15a (2) of the 
act). 

If the Commission can only participate in ratemaking at the outer- 
most fringes of reasonableness, then what is the use of the ratemaking 
rule? This rule directs the Commission to consider the effect of the 
rates on the movement of the traffic. But of what use is this standard 
if the Commission can’t review or prescribe specific rates within the 
zone of reasonableness ? 

The basic question is this: Does increased reliance upon intercarrier 
competitive forces in ratemaking demand the Commission be stripped 
of its power to fix precise rates? It is idle to refer to maximum 
reasonable rates as a standard of protection. Such standards are 
vague and seldom capable of being closely defined. Such standards 
assume a heavy upward push in the rates on traffic not affected by 
intercarrier competition. No group of shippers should seek statu- 
tory advantages at the expense of others. In other words, those 
seeking to enhance the advantage of intercarrier competition open 
to them should not deprive the so-called noncompetitive traffic of long 
standing, needed safeguards against unreasonable carrier rate actions. 

It is the feeling of our industry that the present authority and power 
of the Commission to prescribe precise rates under section 15 (1) 
should be left unchanged; and further that any other sections or parts 
of the act affected by the proposed limitations on the Commission’s 
power to prescribe precise rates be left unchanged. 

We, therefore, recommend that section 15 (1) of the act should 
remain unchanged, with the exception that the period after the last 
word “prescribed” be changed to a semicolon and there be added thereto 
the following: 

Provided further, That in determining a minimum rate the Commission shall 
not consider the effect of such rate on the traffic of any other mode of transpor- 
tation, the relation of such rate to the rate of any other mode of transportation, 
or whether such rate is lower than necessary to meet the competition of any 
other mode of transportation. 

I believe that is somewhat in harmony with some of the language 
suggested by Mr. Jervis Langdon at a previous hearing. Mr. Langdon, 
of course, represents a group of railroads, and the late Mr. Fort 
testified on some other matters on which we might seem to be in 
agreement. 

On this particular phrase, we do not find ourselves in agreement 
with the railroads as on other facets of the bill. 

It is proposed in H. R. 6141 that the substance of the above-cited 
quotation be inserted in the proposed amended section 15a (2) of the 
act. This amendment is no doubt intended to insure greater freedom 
of competition between modes of transportation. The foregoing clause 

laces in the substantive parts of the act the wording needed to 
implement the amended declaration of national transportation policy, 
particularly as it applies to the promotion of full competition between 
modes of transportation. The coal industry believes that inasmuch as 
the Commission’s power and authority to prescribe minimum, maxi- 
mum and precise rates and charges is now contained in section 15 (1) 
of the act the above qualifying clause should also be contained in 
section 15 (1) rather than in section 15a (2). 
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CHANGES IN THE SUSPENSION RULE 


Section 15 (7) of the Interstate Commerce Act now provides 
for a suspension period of 7 months. Section 7, paragraph (c) of 
the bill would change this suspension period to only 3 months, 

We feel there should be no change in the present law with respect 
to the suspension provisions. Granted that there may be numerous 
suspension requests filed which are of a fickle nature, in that they are 
not followed through to the hearing stage, we believe the Commission 
can properly evaluate these requests and either suspend or not suspend 
the published schedule as its judgment dictates. In the case of bona 
fide protests, the 3-month period would be wholly inadequate to 
allow proper preparation for the hearing, the introduction of testi- 
mony and evidence, argument, et cetera, and a sufficient time for the 
Commission to fully consider the merits of the case. The present 

rovision (also contained in the proposed amendment) that accounts 
be kept with a view to possible refund is, when applied to a 3-month 
period, no saving clause for the coal industry. During the uncertain 
period, after 3 months, during which the new schedule would be 
contingently in effect, the coal protestant could lose markets never 
to be regained regardless of the final decision of the Commission. 
The question of refund would, in fact, be moot, as there would be no 
coal moving on which to make a refund. Now, I will have to qualify 
that a little. 

There would be coal moving, but not in a broad sense. There would 
be no coal moving with respect to the particular traffic involved in 
that particular case. 


PROPOSED AMENDMENTS TO SECTION 15 (a) 


Section 8 of the bill propener several major changes in the present 
section 15 (a) of the act 

Section 15 (a) (2) is the basic ratemaking rule and provides the 
only ratemaking provisions which establish ‘standards for Commis- 
sion guidance. “This rule is basic to shipper protection against exces- 
sive freight rates and a full consideration of those elements funda- 
mental to the pricing of transportation services. To illustrate, sec- 
tion 15 (a) (2) of the act requires, among other things, that: 

The Commission shall give due consideration, among other factors, to the 
effect of rates on the movement of the traffic. 

Under H. R. 6141 the above provision will be eliminated. The 
effect, one may interpret, is to remove from Commission consideration 
the realities of the market place standards. It leaves this critical 
phase of regulation to the area of implied standards only. It is note- 
worthy here that under H. R. 6141 the act would still retain the 
indeterminate concept or yardstick of full costs in fixing the rates on 
a specific point-to-point movement—sec. 15 (a) (2)—that is, section 
15 (a) (2) of the bill, although wiping out the consideration of the 
effect of the rates on the movement of the traffic. The reference in 
H. R. 6141 to full costs warrants some extended comment. 

H. R. 6141, section 8 (2), (p. 14), provides that the Commission 
may not pr escribe reasonable maximum charges below the full cost of 
performing the service; that in making determinations of full costs 
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the Commission shall take into consideration the extent and effect of 
competition with respect to the service to which the charges apply to 
the end that carriers will be prevented from imposing excessive or 
unreasonable charges on traffic which is noncompetitive. 

The use of full costs as the only factor in the determination of 
maximum rates ignores the many other elements of ratemaking which 
have been used and found desirable in the ascertainment of maximum 
rates. 

Futhermore, it is safe to say that never in the history of the rail- 
roads have rates been so constructed or costs so used by those who are 
responsible for the pricing of the rail services. The effect would be 
to well nigh remove the element of “value of the service” or market 
demand as a consideration in ratemaking. 

The National Coal Association’s Board of Directors on January 10, 
1956, adopted the recommendation that section 15 (a) (2) of the act, 
and section 8 of the bill be amended to read as follows: 

In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall give due consideration, among other factors, to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are 
prescribed, including but not limited to, the effect of such rates on the market 
competition encountered by shippers and receivers; to the need, in the public 
interest, of adequate and efficient railway transportation service at the lowest 
cost consistent with the furnishing of such service; and to the need of revenues 
sufficient to enable the carriers under honest, economical, and efficient manage- 
ment to provide such service. In all proceedings involving general rate in- 
creases, the burden shall be upon the carriers to prove that their operations 
are economical and efficient and that the additional revenues sought are required 
to maintain or improve such service at those standards, and prior to the granting 
of any such increases the Commission must so find. 


CLASSIFICATION OF WATER CARRIERS 


Section 13 (a) and (b) of the bill would redefine “common carriers 
by water” and “contract carriers by water.” The coal industry favors 
the retention of the present classifications of water carriers and the 
present applicable rules governing the filing of rates and charges by 
those carriers for reasons obvious 1n our discussion of other provisions 


of the bill. 
BULK COMMODITY EXEMPTION 


Section 14 of the bill would repeal subsection (b) of section 303 
which presently provides for exemption from regulation of water car- 
riers of commodities in bulk when the cargo space of the vessel in 
which such commodities are transported is being used for the carry- 
ing of not more than three such commodities. — 

With respect to this proposal, we would like to observe that sec- 
tion 303 (d) of the present act provides similar exemption for the 
transportation by water of liquid cargoes in bulk tank vessels, and 
raise the question as to why this proposed discrimination between dry 
bulk and liquid bulk commodities. We do not mean to infer that 
carriers of liquid cargoes should, in the interest of equity, be taken 
from without the regulation; but rather, since the act now provides 
exemption both for dry bulk and liquid bulk commodities, the act 
should remain unchanged. 

The Presidential Advisory Committee on Transport Policy and 
Organization in its April 18, 1955, report, recommended repeal of the 
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present exemption. In making this recommendation the Committee 
said : 

Repeal of the bulk commodity exemption would bring under Commission 
regulation common and contract water carriers engaged in transportation of 
such commodities (bulk) on the inland waterways, coastal water and deep 
sea routes, and the Great Lakes. 

This same committee, however, in this same report, recommended in its 
proposed declaration of national transportation policy that— 

economic regulation of transportation be reduced to a minimum consistent with 
public interest, and assure fair and impartial economic regulation. 

To provide, as has been discussed, for a maximum-minimum range 
in ratemaking without ICC review, by which rates on intercarrier 
competition traffic could be lowered at the will of the railroads and 
the eroded revenue recouped by higher rates on the so-called non- 
competitive traflic, and then deny the bulk commodities the avenue of 
shipping over specialized carriers exempt from regulation, most cer- 
tainly would vitiate one of the primary goals of the Weeks Com- 
mittee, and the desire, I am sure, of your committee and the Congress, 
namely— 
to give the ultimate consumer the benefit of the lowest possible transportation 
costs. 

When this exemption was provided for in 1940, it was recognized 
that the transportation of not more than three bulk commodities was 
a specialized service, distinguishable from the business of carryin 
numerous and different commodities by carriers engaged in genera 
transportation. This bulk transportation is but slightly different 
from private transportation, the main difference being that those who 
use the transportation are not actually engaged in the transportation 
business. These users have during the past 16 years come to rely 
and depend upon the reasonable stability of the water rates, and 
have been able to promote and maintain trade that would never have 
been possible under the prohibitive freight charges of regulated car- 
riers. Industries have invested large sums of money to locate at points 
where water transportation can be utilized. Should all of these plans 
and considerations be wiped out with one fell swoop by summarily 
repealing the present espns agrees We feel it should not. 

The thinking of those who advocate the repeal of this exemption 
is readily understandable. But has any one of these advocates stated 
here or elsewhere that this repeal is sought so as to provide the public 
with cheaper transportation? Of course not. The effect would be 
that the present charges on these bulk commodities would be raised 
to protect the earnings of return of the presently regulated carriers. 

n summation on this point, the coal industry favors the retention 
of the bulk commodity exemption clause relating to water carriers 
as set forth in section 303 (b) (pt. III) of the present act, and opposes 
section 14 of the bill. 


RULES GOVERNING RATES AND CHARGES OF WATER CARRIERS 


Section 15 of the bill provides rather drastic changes in section 
305 of the act. The coal industry favors the retention of the present 
rules governing the filing of such rates and charges and the present 
law under which the ICC supervises such rates and charges. One 
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of the more important changes proposed by section 15 of the bill is 
to change the publication and approval of rates to provide that they 
be not less than just and reasonable minimum charges nor more than 
just and reasonable maximum charges. We object to this change for 
the reasons previously expressed concerning similar changes with 
respect to rail rates and charges. 


RATES AND CHARGES AND RULES OF OPERATION OF CONTRACT WATER 
CARRIERS 


Section 16 of the bill would so completely change the present section 
306 of the act that any distinction or line of demarcation between 
a common carrier and a contract carrier by water would practically 
be removed. In passing, it is interesting to note that the proposed 
amendment (line 8, p. 31 of the bill) would strike out the word 
“minimum” with respect to the rates of the contract carrier, while 
at the same time the word “minimum” has been inserted with respect 
to rates of common carriers. Such an anomaly would seem to require 
some explanation. 

Section 16 of the bill further provides for striking out the last 5 
sentences of paragraph (e) of section 306 of the act, and inserting 
the language commencing in line 8 and ending with line 20, on page 
31 of the bill. 

This amendment would seem to leave the contract carrier with three 
alternative: (1) he could endeavor to become a common carrier: (2) he 
could try to sell out to a common carrier; or (3) he could go out of 
business. With such a Hobson’s choice, he would be but little better 
off than his present customers who would then be at the complete 
mercy of the common carriers. 

We do not mean to derogate the common carriers, or to infer that 
they are unmerciful. We do say that experience has shown that, 
handling as they do, all types of freight, they are prone to favor 
certain tonnage with low rates, and saddle more of the burden on the 
bulk commodities, such as coal. 

Section 17 of the bill would amend section 307 (b) of the act by 
removing any reference to unreasonableness, discrimination, prefer- 
ence, or prejudice, and then place the burden on the Commission to 
approve a “lawful” rate. Obviously it would be most difficult for the 
Commission to determine the “lawfulness” of any rate should these 
yardsticks be removed. Our objection previously mentioned to taking 
away the Commission’s authority to approving specific rates instead 
of minimum and/or maximum rates, also applies to this section. 

Section 17 (d) of the bill would repeal paragraph (f) of section 
807 of the act. This is the present ratemaking rule as applied to water 
carriers. It sets out certain factors to which the Commission shall 
give consideration in prescribing just and reasonable rates. One of 
these factors is that the Commission shall consider the effect of rates 
onthe movement of traffic. If you limit the Commission’s jurisdiction 
to rates within the range of maximum and minimum and then emas- 
culate or repeal the ratemaking rule, you will have then sheared it off 
so much authority as to completely vitiate and nullify its functions 
and make its future operation impotent. 

Section 17 (e) of the bill would amend the present section 307 (g) 
of the act. Among other things, the amendment would reduce the 
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present 7 months’ suspension period to3 months. We have previously 
given our reasons for opposing such a change with respect to part I 
of the act. Those same reasons are equally applicable with respect to 
part III. 

GRANTING OF CERTIFICATES 


Section 18 of the bill sets forth rules to govern the granting of opera- 
tion certificates, based on conditions that would be extant should 
section 303 (b) of the act be repealed. Since we are, as previously 
stated, vigorously opposed to repeal or any change in the present 
exemption of carriers of not more than three bulk commodities, it 
would serve no purpose here to discuss an offspring whose heredity 
we question. 

RESCISSION OF OUTSTANDING ORDERS 


Section 25 of the bill provides that all outstanding orders prescrib- 
ing minimum, maximum, or maximum-and-minimum rates, and all 
section 4 orders of the Commission, shall be null and void 180 days 
after enactment of the bill. Even though we appreciate the tie-in 
this provision has with the other amendments proposed, section 25 
must nevertheless be evaluated for what it is, or rather for what it 
would be. If enacted, then 6 months later every rate order of the 
ICC issued since its inception, that is now outstanding, and the issu- 
ance of which involved long and tedious hearings and litigation, would 
be nullified. Such a revolutionary and vitiating provision should 
certainly be most carefully considered and evaluated before approved 
by this committee or the Congress. 

In conclusion, I should like to assure the committee that we appear 
here today in the hope of being helpful to your committee and with 
no intent of destructive criticism. The bituminous coal industry 
is one of the largest users of transportation. Transportation—and 
particularly rail transportation—is a “must” for coal. We place our- 
selves second to no one in a desire to see the transportation facilities 
of this Nation improved and the owners and operators of those facili- 
ties financially and otherwise stable. Dedicated as we are to this 
view, any disagreement between the observations I have made on 
behalf of the industry and the proponents of this legislation will not 
be found as to the improvements and achievements we should all like 
to see, but rather as to how and in what way they can best be attained. 

I thank you, gentlemen, for indulging my statement. 

Mr. Harris. Thank you, Mr. Estes, for a very expressive and well 
presented statement on behalf of the National Coal Association. 

Do I understand that you had to leave at 3 o’clock, or 4 o’clock ? 

Mr. Estes. No; my assistant leaves at four. I leave at five. I have 
time to try to answer some questions, if you have any. 

Mr. Harris. That is the reason I asked because I wanted to know 
how to schedule you. 

Mr. Williams, do you have any questions you wish to ask? 

Mr. Wru1aMs. I believe not. 

Mr. Harris. Mr. Hale? 

Mr. Hate. I do not think I have any questions, Mr. Chairman. I 
am interested in what the witness says about truck movement of coal. 
He says— 
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truck movement of coal is generally short haul, and water transportation is 
reasonably limited. 

Is there any water transportation? In fact, in the old days we used 
to get all of our fuel in New England at first through coal loaded on 
schooners, and then through coal loaded on barges. That, of course, 
is completely gone. There has been none of that for nearly a genera- 
tion—not since the twenties anyway. 

Mr. Estes. Yes, sir; Mr. Hale. What I meant by the transportation 
by truck and water carrier being reasonably limited is that we have 
only so many waterways, of course, and you cannot serve an inland 
market too well that way, although we do have some river-rail coal; 
but you cannot serve all communities by river. That is not avail- 
able, and, the same is true with respect to truck movements. 

Mr. Hate. Some coal moves over inland waterways but no coal 
moves at all coastwise. 

Mr. Estes. Yes; we have a sizable movement of coastwise out of 
Hampton Roads up to New England, very sizable movement. 

Mr. Hatz. Have what? 

Mr. Estes. We have a large movement of coal coastwise to New 
England and also out of Hampton Roads to New York. We had a 
reduction in that movement. 

Mr. Hate. That interests me, because New England used to receive 
a great deal of barge coal moving out of Hampton Roads. 

Mr. Estes. That movement was reduced considerably due to the 
importation of oil that came in and which we hope we have lessened. 
At least, reduced it a little bit. I guess you have heard something 
about that. That coal business is now picking up a little bit due to 
the curtailment of imported oil, a small percentage, which we would 
like to see larger. But there is a sizable, large movement, from Hamp- 
ton Roads to New England, and, of course, the export trade as aaah 

Mr. Hate. I never could see why the movement of coal by barge 
was not a fairly economical operation. 

Mr. Estes. Yes. 

Mr. Hate. Why is it you never see a coal barge today ? 

Mr. Estes. Oh, there are lots of coal barges. 

Mr. Hatz. What? 

Mr. Estes. There are lots of coal barges, Mr. Hale. There are lots 
of coal barges. 

Mr. Hate. Coal barges? 

Mr. Estes. Yes, sir; on the Ohio River and the Mississippi; and 
all of the rivers have barges. 

Mr. Hatz. Not in New England. I mean, we have not seen a coal 
barge in Portland harbor for decades, 

Mr. Esres. That could be caused because you have seen so many 
Colombian and Venezuelan tankers. 

Mr. Hate. We have an enormous tanker tonnage. 

I think that is all, Mr. Chairman. 

Mr. Harris. Mr. Flynt ? 

Mr. Fiynt. No questions. 

Mr. Harrts. Mr. Dolliver. 

Mr. Dotuiver. I observe what you say in your statement concerning 
the movement of oil by barge lines. 

It sems to me that I have read some place in some of the fanci- 
ful magazines that some ambitious inventors are talking about 
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moving coal dust by pipeline. Is that a figment of the imagination ? 

Mr. Estes. No, sir; in Pittsburgh, Mr. Dolliver, the Pittsburgh 
Consolidation Coal Co. had a pilot experiment with, I think, a line 
about 214 or 3 miles long, and it was successful, and they have 
built—I am not sure whether it is completed or not—they have now 
built a line in Ohio over 100 miles long, through which they pipe 
this pulverized coal with water and then dehydrate it at the terminal 
and use the pulverized coal at the consuming point, terminus of the 
pipeline. 

Mr. Dotxiver. That is done with less expense than the cost of 
moving the coal by rail or water ? 

Mr. Estes. Yes, sir. 

Mr. Dotutver. What about the movement of coal by movable belts; 
is there any substantial movement over long distances of that type? 

Mr. Esres. Not over long distances. There was an effort to build 
one in Ohio up to the lakes. The State of Ohio, however, put thumbs 
down on it and it was not built. It was supposed to be a belt line. 

Mr. Dotuiver. Between what points ? 

Mr. Estes. I think it was from Negley on up to one of the ports, 
Ashtabula or some port. 

Mr. Dottutver. How long a line would that be? 

Mr. Estes. It would be 150 miles. 

Mr. Dotuiver. You mean that the State of Ohio would not grant 
the necessary legal authority for putting that belt line in; is that what 
you mean ? 

Mr. Estes. Yes, sir; of course, it was not exactly litigated, but it was 
a case which had to be decided by the State commission and, of course, 
the railroads were very active. 

Mr. Dotiiver. I beg your pardon? 

Mr. Estes. The railroads were very active. 

Mr. Dotiiver. In opposing it? 

Mr. Estes. Oh, yes. 

Mr. Dotiiver. Now, of course, one of the very strong competitive 
factors between your form of energy, namely, coal, and other forms 
such as gas and oil, is the cost of transportation. Is that not true? 

Mr. Estes. Well, our competition with natural gas is not entirely 
due to transportation costs. That is not the reason that we are losing 
plants to natural gas, but it is on account of what we call dumping 
rates that are made; interruptible rates that are made in the summer- 
time, when no one is using gas in their household furnaces, and that gas 
is available and in the pipes, and they sell it for almost anything. 
That is what we call the dame rate. 

So, they make those rates to industry, and during that period they 
burn gas, and then, of course, we have to maintain standby facilities 
so when the gas is interrupted in the winter we have to come in and 
try to supply them in the wintertime. 

The quantity is there, Mr. Dolliver. 

Mr. Dotuiver. The quantity of what? 

Mr. Estes. The quantity of gas is there, even though we get a little 
of it in the wintertime. 

There is a loss there. There is a loss to the coal in the summertime, 
so that over the year we have lost tonnage, even though we might 
share in the market when the gas is interrupted. 
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Mr. Dotiiver. You have no legal recourse about that problem at 
all at the present time? 

Mr. Estes. We have been trying to do something about it, but we 
have not been able to get much done. 

Mr. Doxutver. Is oil a competitive factor, to a serious extent I 
mean, in the production of energy ¢ 

Mr. Estes. Yes, we are experiencing more competition with im- 
ported oil right now than we are with the domestic oil, due to the fact 
that we have beter refineries in this country than they do in South 
America, Colombia, and Venezuela, so that our oil is cracked down 
more, and more of it goes into gasoline, which is not excessively com- 
petitive with us, whereas Colombian refineries, they have poorer re- 
fineries, and they have this oil left over, and so they bring it up to 
New England, wherever they can land it by tidewater, and that is caus- 
ing us a considerable amount of loss of market. 

Mr. Dotiiver. Has there not been a considerable amount of de- 
velopment in your industry in the use of powdered coal for the pro- 
duction of electric energy, and if so, is that not in part a solution of 
the problem of transportation of coal by barge, sail, or however it is 
transported ? 

Mr. Estes. I do not believe I understand your question. 

Mr. Dotuiver. Well, is it not a fact that there has been some recent 
development in the field of production of electric energy by means of 
powdered coal boilers? 

Mr. Estes. Yes, sir. 

Mr. Doututver. And the power then is transferred over high lines, 
rather than the power being transported in the form of coal from 
one point to another ? 

Mr. Estes. Yes, sir; and that is the condition that is growing all 
of the time. We have plants; that is, we know of plants and are 
familiar with plants that are picking out their sites on the waterways 
where they can get coal by water. They are picking out sites that 
are near the mine where they can use the coal with a lesser transpor- 
tation charge and pipe, or wire, the electricity out, even with stepped- 
up plants, to points of use. It is having a tremendous effect upon the 
selection of sites by industry. 

Mr. Dottiver. It is true that the coal industry lost a great deal of 
its market when the railroad started to dieselize. 

Mr. Estes. We lost 110 million tons a year. 

Mr. Dotttver. Do you anticipate that that is ever going to come 
back to you ? 

Mr. Estes. I think it will if we can ever develop what we call the 
gas turbine locomotive and if we can make it competitive. That is a 
product of coal and that will go into a gas turbine. We have had that 
engine in experimental development stages for several years. If that 
can be developed or the costs will be lower than the diesel cost, then 
I think eventually we would gradually replace some diesels although 
I do not expect the railroad, and I would not suggest that they dis- 
card a ene overnight, but they will gradually go to this other form 
of locomotive if it is cheaper. 

Mr. Dotuiver. Who is financing those experiments with the gas 
turbine pipe? 

Mr. Estes. The railroads and the coal industry. 
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Mr. Dotiiver. Where are those experiments being carried on? 

Mr. Estes. They are being carried on by, I think, the Lima Loco- 
motive Works. ‘There was a Dr. Yelot in Baltimore who is in charge 
of it. The locomotive development branch of Bituminous Research— 
and that is an organization that is jointly contributed to by the rail- 
road and the coal industry, including our association 

Mr. Dotttver. This is one other question. 

Some years ago, this committee visited a coal plant in South Africa 
where they were converting coal into petroleum. Is anything being 
done in your industry in that respect? 

Mr. Estes. Not by our industry. That was done rather effectively 
in Germany. It is called the process of hydrogenation. It was done 
effectively in Germany where their oil prices were higher than they 
are in this country. It has been done here but the final product came 
up with a price which was so prohibitive that it was not commer- 
cialized. 

Mr. Dotuiver. Thank you. That is all, Mr. Chairman. 

Mr. Harris. I was interested in the figure of 110 million tons of 
coal annually that your industry lost with dieselization of railroad 
locomotives. Is that the figure that you would be supplying today ? 

Mr. Estes. Mr. Chairman, I was taking a year. I do not recall 
which year it was—several years—where our railroad fuel purchases 
of coal totaled $130 million. That was not any particular chosen or 
selected year. It was 130 million tons of coal. My assistant tells me 
this was in 1948. This year they would not use over 15 million or cer- 
tainly not over 18 million. 

Mr. Harris. They would not use over 15 million or 18 million tons? 

Mr. Esres. Yes, sir. 

Mr. Harris. It has just about gone completely ? : 

Mr. Estes. Many of the railroads do not have a steam locomotive 
onthem. They are 100 percent dieselized. 

Mr. Harris. A lot of them are electrified too, are they not? 

Mr. Estes. Yes; some of them, but not as many electrified as are 
dieselized. It is the dieselization that is taking our market. 

Mr. Harris. What is the annual production of bituminous coal? 

Mr. Estes. This year we estimate it will be a little over 500 million, 
of which 42 million will be offshore exports and 18 million to Canada, 
which will be 60 million that will not be consumed in this country. 

Mr. Harris. What was your peak production ? 

Mr. Estes. 630 million in 1947. 

Mr. Harris. I had heard a great deal about the industry being on 
the downgrade, so to speak, meaning, of course, in production and 
utilization of coal. That, of course, was because of the changeover 
you just spoke of and because of the competitive situation that you 
spoke of with other types of fuel. 

Mr. Estes. We feel pretty good today, however. I suppose a 
man who is not down, if he can sit up, he feels pretty good even if 
he can’t stand up. 

In 1954, our production was 392 million. We came back pretty good 
last year. If we have 500 million this year, we will be 108 million ahead 
of 1954, and that is enough to give us a little consolation. 

Mr. Harris. Is that when you described the industry as being a 
sick industry ? 
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Mr. Estes. It was pretty sick that year. It has been sick several 
years, but I think it was pretty nearly dead that year. A lot of people 
thought it was dying. 

Mr. Harrts. I wonder if you could provide us with the information 
as to what percentage of the total rail freight revenue comes from the 
transportation of coal by railroad ? 

Mr. Estes. Yes, sir, we can provide that. 

Did you say the rev enue or the tonnage ¢ 

Mr. Harris. The freight revenue. 

Mr. Esters. About 13 percent. 

Mr. Harris. I do not believe we got into that with reference to coal, 
but what percentage increase in freight rates on coal occurred in the 
last, say, decade ? 

Mr. Estes. Since 1946, the freight increases on coal have amounted 
to 42 percent. I might say there that our increases amounted to 47 
percent, and the increases on other freight amounted to 42 percent. 
That is the percent that was realized. That was not the percent that 
the Commission authorized in the various revenue proceedings. 

Here is what happens. If I may take just a minute more of the 
committee’s time, perhaps I can explain this. We get into a revenue 
proceeding for the Interstate Commerce Commission. The railroads 
come in and the other carriers ask for a general revenue increase. They 
need more revenue. That is all they say. They need more revenue. 
They estimate they need 15 to give them so many millions of dollars. 
The Commission then comes along : and hears the case. It will not listen 
to a thing about rates, whether the rates are reasonable under section 1 
of the act or what the rates will do to traffic. All they want to hear 
about is whether the railroads need revenue. 

We go in there and present the best case we can present. Then the 
Commission comes out with a decision and they may grant a 15 percent, 
as they did in ew parte 175. They may grant a 15 percent increase on 
general freight and give coal what seems to be a break of 12 percent, 
so it looks like we are getting an advantage of 3 percent. 

However, after the case is all settled and the tariff is sold, then the 
railroads begin to road this by making roads on the competitive traffic. 
They think ¢ coal is frozen to the rails, and they leave us with 12 percent. 
C onsequently, instead of the other commodities having 15 percent, it 
is 8, and we remain static and stay at 12. 

That is the reason, Mr. Chairman and gentlemen of the committee, 
that I am so emphatic here on the part of the people whom I represent. 
The Commission has not treated us too well as far as the Commission 
is concerned. We are here arguing for that authority to prescribe 
rates, 

We have to take the lesser of the two evils, and we still have a little 
hope left in the Commission, that they will some day listen to our story. 
That is why we are interested in their being able to prescribe the precise 

rates rather than taking away their authority limiting it to the zone 
of between minimum and maximum rates. I do not think anybody 
could explain to this committee what is meant by full costs as applied 
to an individual commodity. 

Mr. Harris. You were talking-about fully allocated costs? 

Mr. Estes. Yes, sir. 

Mr. Harris. Thank you very much, Mr. Estes. 
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Mr. Wiuurams. On your domestic shipments in the United States, 
approximately what percentage is carried by rail ? 

Mr. Esres. 77 percent. 

Mr. Wuiu1aMs. On the inland waterways? 

Mr. Estes. The latest figure I have is for the year 1953. Our total 
roduction that year was 457,000; 362,000 of that was shipped by rail. 

hat would include the revenue rail coal; that is the coal on which 
the railroads collect freight as well as their own coal; 35 million was 
shipped by water and 47 million was shipped by truck. 

Mr. Wiuu1aMs. Transportation of your commodity, of course, is 
almost entirely by rail ? 

Mr. Esters. Yes, sir. 

Mr. Harris. Thank you very much, Mr. Estes. We are very glad 
to have had your presentation today. I do notice that you have with 
you backing you up, I suppose, one of your vice presidents and di- 
rectors of the Washington office, and a former Congressman, Mr. 
Pickett. 

Mr. Esres. He authorized me to be here. As a matter of fact, he 
ordered me to be here. 

Mr. Harris. I just wondered if he had anything to supplement 
what you have said today even though you have done it very well? 

Mr. Picxerr. Thank you very much, Mr. Chairman. I do not pose 
as an expert in any field and particularly in the field of transportation. 

Mr. Harrrs. It is nice to have you here. 

I also notice another former colleague of ours here who is also 
yiving you a little support, I suppose. I wonder if Mr. Manasco 
las any remark to make ? 

Mr. Siesnecian I feel I know less about that than anyone known. 

Mr. Harris. We do want to say that we are very glad to have 
you here. 

Mr. Harris. We are now very happy to have with us Mr. J. M. 
Hood, who represents the American Short Line Railroad Association. 
Mr. Hood, we are very glad to have you. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION, WASHINGTON, D. C. 


Mr. Hoop. Mr. Chairman and members of the committee, I am glad 
to be here. 

Mr. Harris. What is the shortest short line railroad in the United 
States, Mr. Hood ? 

Mr. Hoop. The shortest one I know is Fredericksburg, Va., which 
originally ran to and from Orange and it has been abandoned down 
to about one-half mile known as the Virginia Central Railroad. 

Mr. Dotiincer. What is the longest short line? 

Mr. Hoop. The longest member’ of the association is the Denver 
and Rio Grande, 2,500 miles. 

Mr. Wiui1ams. I would like to ask one more question just out of 
curiosity. You said the shortest one was about one-half mile long. 

Mr. Hoop. That is correct. 

Mr. Wiuuiams. What is it used for? 

Mr. Hoop. When this abandonment occurred between Orange, Va., 
and Fredericksburg, the development within the city limits had been 








884 TRANSPORTATION POLICY 


such that a number of industries would have been compelled to move 
or to do without rail facilities. The result was that it continues to 
operate and serve those particular industries including 18 track for 
public use at what might be called the west side of the city. 

Mr. Harris. You may proceed with your statement. 

Mr. Hoop. I am president of the American Short Line Railroad 
Association and have served in that capacity for 21 years. The asso- 
ciation is a nonprofit organization, having a membership of 299 com- 
mon carriers by rail, all of whom have a vital interest in many of 
the provisions of the bills under consideration. During 1954 these 
railroads operated in excess of 17,000 miles of main track, and em- 
ployed more than 70,000 persons. Investments in their properties 
exceeded $2 billion and revenues exceeded $600 million. In 1954 taxes 
paid by these railroads were in excess of $60 million. 

At this point, I would like to suggest to the committee that in in- 
terpreting the statistical figures furnished by Mr. Pinkney this morn- 
ing, there was a certain amount—and I am sure it was unintentional— 
ef comparing elephants and rabbits. Mr. Pinkney used, I believe, 
the figure of 19,000 certificated carriers by highway and then jumped 
all the way to 130 railroads. Actually, there are about 600 railroads 
serving the public, and if any comparison should be made as between 
the number of carriers and the two groups, either the class I carriers 
in each group should be compared or all of the carriers in each group 
should be compared. 

Mr. Wiuuiams. At that point, Mr. Chairman, may I interrupt 
him to develop that a little bit ? 

Mr. Harris. Yes; certainly. 

Mr. Witu1aAMs. Excuse me, Mr. Hood, for interrupting. I think 
that we should have the various transportation groups larity their 
status as to how many people or how large a segment of the industry 
they do represent. If that is covered in detail in your statement, I 
will forego these questions now, but do the short line railroads range 
in size, as you say, from this little one-half mile line to the Denver 
and Rio Grande? Does that cover all of them that are shorter than 
the Denver and the Rio Grande—the term “short line railroads” ? 

Mr. Hoop. Mr. Williams, no one has ever come up with an accept- 
able definition of what constitutes a short-line railroad. Specifically, 
within the association, there are 290 carriers by rail. About 60 of 
those are also members of the Association of American Railroads. 
They, I understand, have a total membership of around 200 which 
includes 130 of class I, railroads to which Mr. Pinkney referred to 
this morning. 

Eliminating that duplication, you get a total of about 390 members 
of the 2 associations which comprise substantially all of the railroads 
that serve any particular segment of the public. There are a few 
rather small who are not members of either association. 

As I spoke a moment ago, we represent about 17,000 miles of first- 
line track railroad, and there are roughly 240,000 miles of first-line 
track railroads in the country. The Association of American Rail- 
roads represents about 95 percent of the total mileage. Between us, 
I feel certain that less than one-half of 1 percent of either invest- 
ment or number of employees or revenues is not represented by 1 of 
the 2 associations. 


~ A RRORN We WERE IDe eA manger: 


ve 





TRANSPORTATION POLICY 885 


Mr. Wiu1aMs. In other words, the 2 associations, the Association 
of Short Line Railroads and the AAR, between them, represent more 
than 99 percent of the total in the United States? 

Mr. Hoop. That is correct. We send to you each year our legislative 
policy publication. That is given rather general distribution to all 
the Members of Congress, the regulatory bodies, and it contains a list 
of the member lines as well as the personnel and the policies and their 
location so that there is no secret or any attempt to misrepresent or to 
claim representation of anyone whom we do not represent. We pub- 
lish and keep it up to date and it contains our exact membership lists. 

Mr. Wuu1aMs. One more thing, Mr. Hood. Could you give the 
committee some idea of how many people are employed by the rail- 
roads in the United States? 

Mr. Hoop. The Interstate Commerce Commission publishes what 
is known as the middle of the month count. They figure for class I, 
lines runs about 1,150,000. The class II, and class ITI, lines report at 
the end of the year, and then none of these figures includes such real 
employees of the railroad industry—at least we have to look to it for 
our bread and butter—as myself. 

There are several hundred associations primarily scattered around 
the United States such as coal committees and classification commit- 
tees, and so on, and when you get all of those figures together, you 
approach a million and a half persons employed in the railroad in- 
dustry regularly. 

Now, the Railroad Retirement Board reports a number of people in 
the industry each year, and their figures indicate more than 2 million, 
which accounts for part-time workers, seasonal workers, and it ac- 
counts for replacements due to death and resignation. However, the 
figure of the number of names exceeds 2 million each year. 

My appearance here is in furtherance of the legislative policies 
adopted by the members of the Association at their 43d annual meet- 
ing held in October 1955. Basically our member railroads seek 
equality of regulation and equality of opportunity for service by all 
competitive forms of transportation. Since the scheduling of these 
hearings the officers of the association have had the benefit of discus- 
sion and instruction on the provisions of the bills by representatives 
of member lines at 2 regional meetings, 2 committee meetings, and 
a meeting of the association’s board of directors. 

It has seemed to me during the course of the present hearings 
and during the hearings held by this committee in September 1955 
on the Report of the Presidential Advisory Committee on Transport 
Policy and Organization, which report is the genesis for the legisla- 
tion proposed by H. R. 6141 (reference to H. R. 6141, of course, 
includes reference to the identical bill, H. R. 6142), that Congress 
can only resolve the extreme differences of opinion expressed by 
representatives of the Government, of the various forms of trans- 
portation, and of shipper organizations, by taking the broadest 
possible view of the responsibility of Congress to all of the citizens and 
to the whole economy of the country. Any attempt to compromise op- 
posing views could conceivably result in a hodge-podge act little un- 
derstood, difficult to administer, and of questionable effect upon the 
transportation of the country. 
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In addition, I have become convinced that the importance of many 
of the bills has been overemphasized. Stated differently, the failure 
of Congress to act on many of the proposals will not greatly hamper 
the progress which has been noticeable in the regulation of interstate 
commerce for the past several years; nor will such progress in admin- 
istration be particularly hastened by enactment of many of the legis- 
lative policies. To some extent, enactment of many of the proposals 
would result only in a codification of present practices, or effect pro- 
cedural changes. 

It has often been said that a law, particularly one administered by 
a quasi-legislative body such as the Interstate Commerce Commission, 
is no better and no worse than the administrators, that is, in this 
case, the Interstate Commerce Commissioners. Never has there been 
more convincing evidence of this than the changes in policy apparent 
in recent decisions of the Commission. Justifiable complaints of de- 
lay in its activities are now rare. Recent decisions appear to recog- 
nize the desirability of permitting one form of transportation to meet 
the competition of other forms. There is evidence of more cogniz- 
ance on the part of the Commissioners of the public interest and the 
need for preservation of an adequate system of common carriers in all 
forms of transportation. 

Despite this progress, it is my belief that there may be more assur- 
ance of the continuation of these constructive practices by the regu- 
latory body through legislation expressing congressional policy with 
respect to the freedom for competition among the various forms of 
transportation, subject, of course, to safeguards against undue prefer- 
ence and prejudice; the elimination of unnecessary regulations; the 
freedom of rail carriers to establish competitive rates, including those 
now initially barred by section 4 of the Interstate Commerce Act, 
without the necessity of lengthy prior hearings by the Commission ; 
and the right to publish so-called volume rates where cost differences 
and competition from other forms warrant such action. 

A single major and vital change in substantive law is proposed. 
Basically, it amounts to a declaration of policy that the Interstate 
Commerce Commission shall not—when testing the lawfulness of a 
rate proposed by one form of transportation—take into consideration 
the effect of such rate upon competing forms of transportation. Such 
a policy of course comprehends the removal of the umbrella of protec- 
tion now enjoyed by water carriers. As I earlier stated, the legisla- 
tive policies of the association primarily seek equal oportunity for all 
forms of transportation to compete. 

In this appearance before the subcommittee, no comment will be 
made by me with respect to provisions of bills unless our member 
lines have a definite position with respect thereto, and, in addition, 
unless we are in possession of information which we feel would be 
helpful to the subcommittee in its consideration of the legislative 
proposals. 

As outlined hereinafter, carriers members of the Short Line Asso- 
ciation urge that there be enacted certain legislative changes in inter- 
state transportation law. They are, however, fully aware that the 
railroad industry needs a realistic approach to presently prevailing 
conditions in the transportation field. If the Congress will lay down 
rules to govern the several forms in a way which assures the public 
of an adequate common carrier transportation system and does not 
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prefer one form of transportation over others, railroads will still be 
confronted with intense competition of private contract and common 
carriers of the other forms. 

For example, water carriers historically enjoy an inherent low ton- 
mile cost of operation. This advantage can be and has been greatly 
enhanced by governmental expenditures for improvements in chan- 
nels, harbors, and other facilities used, without expense on the part of 
water carriers even though such betterments and their maintenance 
was accomplished through the use of public funds. 

In addition, most of the water transportation in the country is per- 
formed free of regulation and certain provisions in the Interstate 
Commerce Act now require the Commission to take into account the 
effect of rates to be published by other forms of transportation on the 
movement of the traffic involved by water. This provision, of course, 
operates to prevent the transportation being performed in the most 
economical manner. 

Pipelines present a formidable form of competition to railroads 
and their importance to the country is increasing. In addition to 
enjoying low maintenance and low taxes, pipelines form the natural 
and economical way for the movement of liquids (and some solids 
converted into liquids) where available in sufficient quantities. 

Highway competition for traffic previously enjoyed by railroads is 
virtually unlimited. Private carriage regulated only as to safety, 
exempted carriers treated in a similar fashion, and large public 
expenditures for investment free of taxes and maintenance result in 
highway carriers being able to move much traffic at rates which do not 
represent the full cost. 

At this point, I would like to comment somewhat upon the question- 
ing of Congressman Williams this morning of Mr. Pinkney. There 
seemed to be a little bit of confusion when the term ‘ ‘private trucks” 
was used. Let me point out that as listed in the automotive publication, 
every truck not owned by a public body like the United States Govern- 
ment was included in the category of private trucks; that is, one not 
owned by the general public in one of its corporate public entities. 

Next we come to the private carrier as we talk about him in this 
legislation. Here, we are concerned with a man who owns or leases 
a vehicle and transports therein his own property and does it intercity. 
We are not here concerned with the pickup and delivery metropolitan 
areas. We are not talking about laundry trucks that pick up and 
deliver laundry; about milk trucks, about department-store deliveries. 
We are not talking about the farm to market trucks when we use the 
term “private truck” or “private highway carriage.” We are talking 
about intercity movement of traffic by the owner of the property being 
transported in a vehicle either owned or leased by him. 

Mr. Dotiiver. Would you give an example of what you mean? 

Mr. Hoop. Every day, I see in front of a Washington chainstore a 
vehicle which says all the way across the side of the truck in letters 
as big as those on a moving van, “Safeway.” Now, Safeway either 
owns or leases a fleet of trucks which operate throughout the United 
States. When Safeway stores acquire, let us say, a farm product at 
the market or its first initial packaging and processing, it may, if it 
chooses, have one of its trucks pick up that shipment. Generally 
speaking it moves to an area distribution point. I do not know what 
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they have, but let us assume, for instance, that they have a warehouse 
in Baltimore and that it distributes as far as Philadelphia, Harrisburg, 
and Washington. They operate, for example, 50 trucks in that area. 
Now, those trucks, when they can, bring to the warehouse anything 
that can be acquired in the general area, and there the warehouse em- 
ployees load a truck for a specific retail outlet or 2 of them or 3 of 
them. 

That is private carriage in private vehicle, and nobody here is talk- 
ing about the 6 or 8 times as many vehicles that are actually what I call 
in “urban pickup and delivery,” the serving of the area in its economic 
and personal activities. That is not trucking; that is just what we do 
in our private automobile when we have enough room. We do it on our 
back when we walk, but it has nothing to do with intercity transporta- 
tion with which this committee is concerned. 

Therefore, it is erroneous to include in all of these figures ownership 
of these vehicles and taxes paid by these vehicles 6 or 7 times as many 
units as are actually involved in your legislation. Only the intercity 
carriers in three groups—contract, private and common, comprising, 
I imagine, something around a million and a half or 2 million ve- 
hicles—are all that you are concerned with, and they are all that 
should ever be used in submitting figures to you about taxes. And 
that is important. 

Private carriers are exempt from the 3 percent transportation excise 
tax on property. All forms of highway carriers pay a social security 
tax, much lower than that required of the railroads. 

It will be seen, therefore, that in addition to all the opportunity the 
Congress may legitimately give the railroads to compete for common 
carrier traffic under equalized conditions, the carriers through modern- 
ization of equipment and way, as well as detailed attention to the kind 
of amelie and the perfection of service, will still be confronted 
with a formidable task in meeting the competition of other forms of 
transportation which exist almost everywhere and for almost every 
commodity. 

H. R. 6141 and H. R. 6142: Section 2 of the bill would amend the 
national transportation policy now contained in the Interstate Com- 
merce Act in a manner ao considered alone, is a desirable objective. 
If, however, as seems to be the intent of the revision, the policy declara- 
tion is to be placed on a par with the substantive provisions of the 
remaining sections of the act, there could result a vast amount of 
confusion and litigation. Particular objection is registered with re- 
spect to the inclusion of the word “construed” in the final sentence. It 
is the position of the short lines that the provisions of the Interstate 
Commerce Act should not be construed in the light of the policy dec- 
laration. We urge that if any change be made in section 1 of the act, 
the word “construed” be eliminated from the final sentence. 

Section 3 (a) of the bill proposes to revise paragraph 4 of section 1 
of the act so as to include the language— 

* * * which result in charges not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charge. 

Similar language is used in proposed changes to other sections and 
my comment is intended to apply to each instance. Here again I can- 
not emphasize this too strongly, there is much exaggeration, unneces- 
sary confusion and unwarranted alarm. It is difficult to see how this 
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would bring about any particular change in the procedures presently 
followed by the Commission when passing on proposed rates. As the 
Commission’s representative has stated, it is only on a few occasions 
that the Commission has prescribed precise rates. Normally it will 
have before it a complaint contending that a rate is too low or that 
a rate is too high. 

Only in rare instances is such a rate assailed by different parties as 
being both too low and too high. In the usual case the Commission 
will be asked to determine whether a rate is below a lawful minimum 
or above a lawful maximum. Occasionally the minimum and maxi- 
mum will coincide resulting in the Commission’s establishment of a 
precise rate. In short, it is unlikely that the shipping public or the 
regulated carriers in any form would be affected by the change in the 
regulatory language. 

Maslas 4 of the bill proposes changes in the language of section 4 
of the act. This, as everyone will recall, is the controversial long- 
and short-haul clause, and I put up my guard when I come to it. A 
mere mention of its usually makes it well nigh impossible to further 
calmly discuss the regulation. Our people feel it should be repealed 
in its entirety because other limitations upon rail carriers empower 
the Interstate Commerce Commission to prevent discrimination or un- 
due preference. 

Since the Interstate Commerce Commission has endorsed H. R. 6208, 
also a subject of this hearing, and since the enactment of H. R. 6208 
would go a long way toward facilitating rail carriers in meeting rail 
carrier competition via more direct routes, we suggest to the committee 
that H. R. 6208 be enacted and section 4 of H. R. 6141 be deleted. 
ee the change is procedural and could not adversely affect any 
shipper. 

Mr. Dotuiver. I gather, in substance, from the first two paragraphs 
on page 9 that you would deal with the long- and short-haul clause 
not by complete repeal but by 6208 which is merely procedural in 
its effect ? 

Mr. Hoop. That is what we are willing to settle for, Mr. Dolliver. 

Mr. Dotutver. Thank you. 

Mr. Hoop. Section 6 of the bill proposes far-reaching changes in 
section 13 of the act. Briefly, the statute as proposed to be revised 
would extend the preesnt jurisdiction of the Interstate Commerce 
Commission over intrastate rates to a similar control of intrastate 
service and facilities. Elaborate safeguards are provided and the 
short-line railroads favor the enactment of the amendment of para- 
graph 13 of the Interstate Commerce Act. 

As a practical matter, most of the State regulatory commissions 
do a forthright job, whether confronted with rate-increase requests, 
petitions for abandonment of train service, or petitions for abandon- 
ment of an open agency, for instance. However, a considerable num- 
ber of State commissions seem to disregard entirely the interest of the 
whole public and take advantage of every opportunity to harass car- 
riers in interstate commerce and indirectly all of the people served 
by such carriers. The revision would make it possible after proper 
procedure to correct these injustices. 

Section 7 (b) of the bill recommends changes in the provisions 
of section 15 (3) of the act which are of paramount importance to 
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members of this association. In particular, this section as proposed 
to be modified would prohibit a carrier canceling a through route 
without consent of all carriers participating therein, unless the Com- 
mission has after hearing authorized such cancellation. The public 
importance of this change is obvious as it represents an effort to 
preserve the channels of trade against arbitrary action on the part 
of a single carrier for its selfish gain. While supporting the objective 
of the provisions of this section, the association believes that the public 
interest would be better protected by, and proposes, the amendment 
of section 15 (3), as follows: 

Mr. Chairman, with your consent, I would like to have the proposed 
amendment carried in the record. Briefly, we include language which 
makes it clear that through route shall embrace joint rate and other 
attempts to commercially close a route without securing the consent 
of the Interstate Commerce Commission. 

Mr. Harris. Very well; it may be included in the record, Mr. Hood. 

(The information referred to follows :) 

(3) The Commission may, and it shall wherever deemed by it to be necessary 
or desirable in the public interest, after full hearing upon complaint or upon 
its own initiative without complaint, establish through routes, joint classifica- 
tions which when applied with joint rates, fares, or charges result in charges 
not less than just and reasonable minimum charges, nor more than just and 
reasonable maximum charges, and just and reasonable minimum or maximum 
joint rates, fares, or charges applicable to the transportation of passengers or 
property by carriers subject to this part, or by carriers by raiload subject to 
this part and common carriers by water subject to part III, and the divisions 
of such rates, fares, or charges as hereinafter provided and the terms and con- 
ditions under which such through routes shall be operated. The Commission shall 
not, however, establish any through route, classification, or practice, or any 
rate, fare, or charge, between street electric passenger railways not engaged 
in the general business of transporting freight in addition to their passenger 
and express business, and railroads of a different character. No through route, 
joint rate, fare, charge or classification shall be canceled, and no through route 
shall be withheld from revised rates, except by agreement of all carriers parties 
thereto unless the Commission shall, upon application and after hearing, find 
that such cancellation, or withholding in revised rates, is consistent with the 
public interest without regard to the provisions of paragraph (4) of this section. 

Mr. Hoop. It is also the firm conviction of the members of this 
association that the presently effective restrictions upon the powers 
of the Interstate Commerce Commission to pete through routes 
and joint rates when it finds them to be in the public interest should 
be removed from section 15 (4) of the act. We urge that section 15 
(4) be revised to read as follows: 

The revision retains the emergency clause but removes the restric- 
tions now impeding efforts of the Commission to establish new routes. 

In time of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission, it may (either upon complaint or upon its own 
initiative without complaint, at once, if it so orders, without answer or other 
formal pleadings by the interested carrier or carriers, and with or without 
notice, hearing, or the making or filing of a report, according as the Commis- 
sion may determine) establish temporarily such through routes as in its opinion 
are necessary or desirable in the public interest. 

Section 7 (c) of the bill proposes to revise section 15 (7) of the act 
with respect to duration of suspensions and procedure. The members 
of this association have no objection to the proposed revision provided 
that there be simultaneously enacted the revision of section 15 (3) 
and section 15 (4) as I have previously advocated. 
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The various paragraphs of section 8 of the bill propose a com- 
letely new section 15 (a), which is the ratemaking section of the 
nterstate Commerce Act. Our people agree with the objections 

raised by the Interstate Commerce Commission in its letter to the 
chairman of this committee, dated December 22, 1955, and suggest 
that paragraphs 1 and 2 of section 15 (a) be retained and that there 
be added a new paragraph 3 to read as follows. 

That merely brings it in conformity with the proposed changes in 
the other sections with respect to ratemaking. 

(3) In the exercise of its power to prescribe just and reasonable rates, the 
Commission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transportation; or whether such rates are lower than necessary to 
meet the competition of any other mode of transportation. 

The purpose of this addition to the ratemaking rule is to bring the 
entire act in harmony with respect to the numerous factors to be 
considered by the Interstate Commerce Commission when prescribing 
rates. 

The bill proposes in section 8, paragraph 4, the enactment of an 
additional paragraph 4 to be included in section 15 (a) of the act. 
This is commonly referred to as the incentive or volume rate provision. 
The members of this association feel that the Commission now has 
adequate power to consider the lawfulness of such proposals and 
that in the past it has recognized the differences in costs which could 
warrant eaierad rates for higher minimum weights and for volume 
shipments. Therefore, their conclusion is that nothing would be gained 
by the inclusion and urge that there be not enacted the proposed sec- 
tion 15 (a) (4). 

Section 8 proposes the enactment of paragraph 15 (a) (5) and 
section 9 of the bill proposes the revision of section 22 of the act, 
both dealing with rates applicable to the movement of Government 
traffic. These provisions have long been under consideration by the 
members of this association and by reason of differences of opinion 
the association has no position with respect to the continuance of 
so-called section 22 Government traffic quotations. 

Our members, however, are united that section 22 quotations should 
be published and that when accepted and used by the Government for 
the movement of traffic the charges incurred thereon should be final 
and not subject to reparation. This conclusion, of course, goes no 
further than the particular sections under consideration. In other 
words, the Government would still have all the rights of any other 
shipper under the remaining provisions of the act. 

Section 10 of the bill proposes definitions of contract and private 
motor carriers. Because of the long experience of the Interstate 
Commerce Commission in the administration of part II of the act, we 
wholeheartedly accept and urge the enactment by Congress of the 
language proposed by the Commission in its letter of December 22, 
1955. 

Section 15 proposes the deletion of a portion of section 305 (c) with 
reference to water carrier ratemaking to bring it in conformity with 
the ratemaking clause. This change should be made. 

Section 19 has to do with forwarders and I intend that this brief 
reference to part IV of the act shall apply equally to the four for- 
warder bills now under consideration. The Short Line carriers by 
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rail have consistently opposed the treatment of forwarders as carriers. 
The Congress has seen fit to recognize them as carriers for certain 
purposes. We feel that so long as that treatment prevails it will be 
impossible to determine when a forwarder is a shipper and when 
he is a carrier, and in that manner all forms of abuses have and will 
continue to creep into the enterprise. This is the key to the zeal shown 
in the organization of shipper associations. We urge that as a mini- 
mum the Congress define shipper associations as recommended by 
the Interstate Commerce Commission in its 1954 annual report, quoted 
in its letter to Chairman Priest December 22, 1955. 

Section 25 of the bill would provide for statutory repeal of many 
outstanding Commission orders. As has been pointed out by the 
Commission, this could and probably would precipitate a long period 
of confusion and much litigation. e think the Interstate Commerce 
Commission should continue to determine what outstanding orders 
should be canceled or modified and that the Congress should not 
undertake to do it in a wholesale manner. 

The magnitude of the task confronted by this committee and finally 
by the Congress in the consideration of the many ramifications of the 
legislative proposals now before it, is fully appreciated by the mem- 
bers of the American Short Line Railroad Association. They pledge 
whatever assistance the committee and the staff might seek in order 
that the decision finally reached by the committee and the Congress 
will be in the best interest of all of the citizens. I think it is obvious 
to all of us that the preservation of an adequate common carrier 
service by all forms of transportation is of paramount interest. We 
urge the prompt enactment of H. R. 6208 amending the 4th section 
of the act and the enactment of H. R. 6141 after adoption of amend- 
ments as proposed herein. 

Your courtesy in hearing our views is very much appreciated. 

Mr. Harris. Thank you very much, Mr. Hood, for your statement 
presenting the views of your association. 

Mr. Dotitver. Mr. Hood, your association’s interest in this long- 
short-haul business is somewhat different, I take it, than the interest 
of the longer carrier lines. Is that correct? 

Mr. Hoop. It is at least very much limited as compared with the 
interest of the longer lines. However, within our association, there 
are some 65 overhead carriers; that is, those who participate in 
through routes on traffic which neither originates nor terminates on 
the particular line. 

As to those carriers, of course, they do have a continuing interest in 
section 4. Other carriers can have, in a competitive way. 

A carrier which may serve, for instance, a town in connection with 
only one trunk line and that line is a bit circuitous compared with an- 
other trunk line that serves town A direct, then the short line, stub 
end is precluded from participating in certain traffic by reason of sec- 
tion 4. 

However, if the section were repealed and the lines compromising 
the longer and competitive route thought that they were justified in 
publishing a competitive rate, they would be able to do so. 

Mr. Dotttver. Is there any fixed standard as to the percentage of 
the total rate that the originating carrier gets? 
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Mr. Hoop. There are a number of such standards which vary. To 
take a simple illustration, it is ordinarily accorded to both the originat- 
ing and terminating line a 50-mile block. That is an arbitrary prorate 
of the through rate intended to compensate those two lines in part, 
at least, for their excessive terminal costs in providing a car, in 
cleaning it, in weighing it, in billing it and placing it for load- 
ing and removing it and training it, and so on, as compared with 
the service performed by an intermediate carrier. 

Mr. Dotitver. By a minimum of 50 miles, do you mean a propor- 
tion of the total rate? 

Mr. Hoop. When = prorate on a mileage basis, even though the 
originating line might be the Virginia Central that we talked about, 
nevertheless, it would be accorded a 50-mile prorate arbitrarily in 
according it a percentage. 

ere the rates are for very long distances, like across the country, 
it is quite common that an originating short line might drop down to 
as low as 1214 or 14 percent, but when applied to a thousand dollars 
which the car Set pene in the long trip, it still produces revenue 
compranie to what a 50 percent prorate might produce on a short 
haul. 

Mr. Dotuiver. The point I am trying to make is that the terminat- 
ing carriers have no fixed percentage and that is by reason of rate 
agreements or rates that are fixed, or at least approved by the Inter- 
state Commerce Commission; is that correct? 

Mr. Hoop. I can put it this way: There is no complete standard, 
but there are a number of varying standards to meet particular con- 
ditions which are more or less undertsood within the industry and 
which result in relatively little controversy developing. 

Mr. Douutver. Have those various rules of conduct and rules of 
division been approved by the Interstate Commerce Commission ? 

Mr. Hoop. In certain instances, they have been prescribed by the 
Commission. There is no requirement that they be approved, but 
where carriers cannot agree on the divisions or where one carrier 
complains about the presently affected divisions, there results a di- 
vision case before the Commission which usually results in prescribed 
divisions. 

Mr. Dottiver. We had a talk a moment ago with respect to the 
long- and short-haul clause which is a procedural change which you 
recommend. Would you develop that a little bit, please? 

Mr. Hoop. Going back to the illustration I used a moment ago, let 
us assume that at Cedar Rapids in your State or the Northwestern 
has a through line from Omaha. Suppose one of the two lines which 
terminated at Cedar Rapids—let’s take the Waterloo which goes north 
and has a connection up there in Milwaukee. Now, it would like to 
participate in some traffic but the Cedar Rapids rate is lower than a 
rate at a point in the middle of the Waterloo, so it will do them no net 
good to pick up a few cars at Cedar Rapids and reduce the total rev- 
enue on the cars at the intermediate point not served by the North- 
western. 

So, the Milwaukee and Waterloo, Cedar Falls & Northern file a 
4-section application to meet the rate from Omaha to Cedar Rapids. 
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It runs the gauntlet of a long, 4-section proceeding, and it may or 
may not be approved. 

th the meantime, the cars have been moved and there is no more 
traffic. So, it has been a fruitless proceeding. 

If 6208 prevails, they merely file the tariff and the rate becomes 
effective within the prescribed period. If they had to get 6-section 
relief for short notice or at maximum 30 days and then the traffic 
may move but it is still subject to Commission procedure, it has 
not unduly prejudiced that intermediate point and still subject to 
Commission suspension if they think the rate is costly to meet the 
competition fairly at Cedar og one 

Mr. Dotiiver. Would it be fair to say that you are not proposing 
a repeal of the long-short haul clause; you are merely proposing a 
procedural modification to make it practically workable? 

Mr. Hoop. That is correct. No locality and no shipper would be 
in any worse condition today. Many of them would be in a better 
position, and all of them could seek suspension or could seek repara- 
tion if the resulting rate unduly prejudiced some other port. 

Mr. Harris. Mr. Hook, I want to thank you for the very fine and 
concise statement on a highly complicated and controversial problem 
and yet one of great importance to the people. We are very glad to 
have your presentation and the views of your association on the 
various policy matters involved. 

Mr. Hoop. Thank you very much, Mr. Chairman; I appreciate your 
attention. 

Mr. Harris. Is Mr. Rowan present? 

The question now is, How much time will you oo. I notice you 
have quite a large document here with innumerable exhibits. 

Mr. Rowan. It will require approximately 40 to 45 minutes to 
present it. If it is agreeable with the committee, I would much prefer 
to come back in the morning, It is getting late in the afternoon. 
We are not going to be able to cover too much of this today. 

Mr. Harris. No, we will not be able to cover very much of it today, 
and I am wondering if you could, overnight, think the matter over a 
little bit and perhaps pray over it and see if you could not boil it 
down some by tomorrow and give us your best interpretation and 
suggestions and recommendations. 

r. Rowan. I might explain, Mr. Chairman, the bulk is mighty 
discouraging but the statement I can deliver in less than 45 minutes 
and that will explain the exhibits, so there will not be any need for 
reference to those. 

Mr. Harris. If you do that, we could let your entire statement be 
in the record and you could give us a résumé and touch the highlights. 

With reference to the very large number of exhibits, however, we 
would have to receive those for the files of the committee. I am not 
sure that we could let that many go into the record because of the 
voluminous record that it would make. 

Mr. Rowan. We appreciate that. I think the exhibits, Mr. Chair- 
man, are important, and I would hope that the committee at some 
time would ove an opportunity to examine them in relation to the 
testimony I will offer tomorrow. 
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Mr. Harris. We will be very happy to have them for that purpose, 
and that is why I say that we will receive them for the members of 
the committee, but they will not be available for the public record. 

Mr. Rowan. L appreciate that. 

Mr. Harris. That being true, then, if you could crystalize your testi- 
mony some overnight as you have indicated that you could, and be 
back with us in the morning, we will hear you in the morning at 
10 o’clock. 

The committee will adjourn now until 10 o’clock in the morning. 

(Whereup, the committee recessed at 4:10 p.m., to reconvene at 
10 a.m., Thursday, May 24, 1956.) 
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THURSDAY, MAY 24, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 
The subcommittee met pursuant to adjournment at 10 a.m., in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 
Mr. Harris. The committee will come to order. The first witness 
’ Mr. James Rowan, general manager of the Movers Conference of 
merica. 


STATEMENT OF JAMES F. ROWAN, GENERAL MANAGER, MOVERS 
CONFERENCE OF AMERICA, WASHINGTON, D. C. 


Mr. Rowan. Mr. Chairman and members of the committee, my 
name is James F. Rowan. I am general manager of the Movers 
Conference of America. My association with the moving industry 
first began in 1929 as a solicitor and trouble shooter for a moving 
firm in Denver, Colo. Since 1931, I have served as administrative 
officer and tariff publishing agent to various local, regional, and na- 
tional organizations of the moving industry. My services as general 
manager of the Movers Conference extends over a period of 12 years. 

The Movers Conference of America comprises the affiliated interests 
of 64 associate movers’ groups of local and regional character as listed 
in exhibit No. 1. The respective memberships and direct members 
of the movers conference include approximately 4,000 motor common 
carriers of “household goods,” as that term is defined by the Inter- 
state Commerce Commission and as it is generally understood and 
interpreted by State regulatory bodies Kall members of the moving 
industry. It 1s estimated that some 3,300 movers presently are subject 
to the jurisdiction of the Interstate Commerce Commission as com- 
mon carriers. 

Mr. Wriu1aMs. At that point, Mr. Rowan, may I interrupt to ask 
1 or 2 questions ? 

Mr. Harris. Mr. Williams. 

Mr. Rowan. Yes, sir. 

Mr. Wriu1aMs. You stated, Mr. Rowan, that the Movers Confer- 
ence includes approximately 4,000 motor common carriers of house- 
hold goods. Approximately how many people are employed in these 
operations ? 

Mr. Rowan. In the moving industry, sir? 
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Mr. WiuuiaMs. Yes. 

Mr. Rowan. We took a survey some years back which probably 
would not stand today; but it was determined that approximately 
70,000 er were employed ? 

Mr. Wiui1ams. Approximately 70,000? 

Mr. Rowan. Yes, sir. 

Mr. Wixiu1aMs. And those would be the people who are represented 
by your organization ? 

Mr. Rowan. Yes, sir. 

Mr. Wixtiams. Can you tell us how many movers there are through- 
out the United States? In other words, what percentage of your 
industry does your organization represent ? 

Mr. Rowan. I would say approximately 100 percent, sir. 

Mr. Wiiu1aMs. Well, in going through your list back here, I do 
not see any listed from several States, including the State of Missis- 
sippi. I do knew that we have quite a number of firms down there 
who do this type of business, or this type of hauling. 

Mr. Rowan. The movers organization in the State of Mississippi 
was formed within the past 5 or 6 months, sir, and up until that 
time they did not have a Rtate organization. Since they have become 
members of the conference, probably they are inadvertently left off 
of this list. 

Mr. Wiiu1aMs. One more question. Are most of these groups that 
you have listed here in the appendix of your statement members of 
the ATA ¢ 

Mr. Rowan. Some may be and some may not, sir, because of their 
peculiar interest in the moving business alone and the size of their 
operations. They may or may not be identified with the ATA. 

Mr. WituiaMs. There is no relation 

Mr. Rowan. No corporate relation. 

Mr. Witu1aMs. In a sense between your organization and the ATA? 

Mr. Rowan. No corporate relation. We are affiliated with the 
ATA as a special division of the motor-carrier industry for hire. 

Mr. WituraMs. That is all. 

Mr. Harris. You may proceed, Mr. Rowan. 

Mr. Rowan. I should like at the outset to make clear that the bur- 
den of my testimony on behalf of the movers conference will be 
directed in opposition to the omnibus legislation proposed by H. R. 
6141 and H. R 6142 and in favor of the legislation proposed by H. R. 
525. 

H. R. 6141 and H. R. 6142: With reference to H. R. 6141 and H. R. 
6142, it is only fair to state that movers entertain no small degree of 
anxiety with respect to the origin of the proposed legislation. At no 
time was the moving industry given opportunity for expression of 
its interests in formulation of the report and recommendations which 
underlay the proposed omnibus bills. It is also fair to state, however, 
that opposition of this industry goes beyond the natural] and conse- 
quent anxieties which do arise by reason of reports and recommenda- 
tions so formulated. The movers conference is opposed to the pro- 
posed omnibus legislation principally for the reason that the avowed 
objects sought therein are contradictory to the purposes of public 
regulation and, in the final analysis, would result in a blundering 
monopolistic drive if not for profit then for power, with the Inter- 
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state Commerce Commission relegated to a mere “research agency,” 
and the pou consigned to the consequences. 

I would desire, however, to limit the burden of my remarks with 
respect to H. R. 6141 (and H. R. 6142) at this time to those sections 
which would: (1) amend the national transportation policy so as to 
seek to relieve the Interstate Commerce Commission of the obliga- 
tion to poe restrictions, conditions, or limitations on individual 
modes of transport, and (2) modify the free or reduced rate privilege 
applicable on Government traffic. 

After a brief comment with reference to these two matters, I 
would then desire to direct my remarks in support of the principle 
contained in H. R. 525, a bill which is also coders this committee 
and for which we sincerely desire favorable consideration. 


COMMON OWNERSHIP : A ONE-WAY STREET 


With reference to modification of the national transportation peers 
the movers of this Nation fear suppression and strangulation by the 
entry of larger carrier organizations from other modes into the mov- 
ing industry. Such fear is premised on the proposed elimination of 
certain language from the present declaration of national transporta- 
tion policy which would relieve the Interstate Commerce Commission 
of the obligation to “preserve the inherent advantages” of each mode 
of transportation, to “foster sound economic conditions,” and to 
prevent “unfair or destructive competitive practices” among the sev- 
eral carriers, and the proposed substitution therefor of language 
which would require “minimum economic regulation * * * without 
special restrictions, conditions, or limitations on individual modes of 
transport.” (1. See for example proposed sec. 2 (5) of H. R. 6141.) 

It is feared that such proposed elimination and substitution of 
language would leave the moving industry wide open for entry by 
carriers of other modes of transportation. Although the present pro- 
visions of section 5 (2) of the Interstate Commerce Act, controllin 
consolidations, mergers, and acquisitions, would remain unchanged, 
the proposed changes in the national eenepesanen policy would re- 
quire that the standards and tests prescribed by such provisions be 
read and interpreted under a different and sharp change in policies 
and objectives. The test of “public interest,” interpreted to mean 
one thing under the present hey declaration, could mean quite an- 
other under the proposed policy declaration. Similarly, the tests of 
“public advantage” and “undue restraint of competition” also would 
mean something quite different under a different national transporta- 
tion policy, particularly as proposed in the omnibus legislation now 
before this committee. As was stated in McLean Trucking Co., Ine. 
v. United States et al (64 S. Ct. 370, 321, U. S. 67, 88 L. Ed. 544), 
the national transportation policy “is the Commission’s guide to ‘the 
public interest.” Chairman Arpaia gave due cognizance to this 
principle in his presentation a few days ago before this subcommittee 
when he said in effect that unless the definition of public interest is 
no longer valid and restraints on competition no longer necessary, then 
it would be unwise to make fundamental changes in the national 
transportation policy. 
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It is for these reasons that movers fear relaxation of the barriers 
to common ownership of carriers of one mode of transportation by 
earriers of other modes of transportation. 

To illustrate, there are not more than 70 motor carriers of household 
goods who gross more than $200,000 annually. The moving industry 
1s essentially a structure of thousands of small business firms, whose 
financial resources, as compared to those of rail carriers and carriers 
of other modes of transport, are comparatively small. To impose 
upon the Commission policies and objectives which would deny the 
peony of placing “special conditions, or limitations on individual 
modes of transport,” as proposed under section 2 (5) of H. R. 6141, 
would make it impossible for the rail carriers to use their compara- 
tively vast financial and soliciting resources to buy into and otherwise 
extend their motor-carrier service in such a manner as to suppress 
the opportunity and ability of the characteristically financially 
smaller moving firms to remain in business. 

Such development, in fact, would be anomalous to and inconsistent 
with the historical congressional policy of keeping each form of trans- 
port independent of ownership or control by carriers of competin 
modes of transport. (2. See, for example, 79th Congressional Recor 
12206, July 31, 1935, wherein it was stated in effect that Commission 
approval of acquisitions was necessary in order to prevent the strangu- 
lation, curtailment, or hindrance of progress in highway transporta- 
tion. See also H. Rept. 423, 62d Cong. 2d sess., p. 12, in connection 
with the Panama Canal Act of 1912, 37 Stat. 566, et seq., 49 U. S. C., 
sec. 5 (14), (15) and (16), which provided against common ownership 
of competing rail and water carriers. ) 

Moreover, it would be anomalous to and inconsistent with the yet 
popular American belief and interest in small business for preserva- 
tion of our private enterprise system and competitive economy. 

If it is the historical policy of Congress which is here under attack, 
then perhaps a few words should be said on behalf of the present 
necessity for keeping each form of transport independent of owner- 
ship or control by carriers of competing modes of transport. 

It would seém, and it is respectfully urged, that the evidence of 
American faith and belief in an economy with room for small as well 
as large firms is best illustrated by the solicitude and concern for small 
business which has been manifested through and by the legislative and 
executive branches of the Federal Government. Both the Senate and 
the House of Representatives have select committees to deal with 
problems peculiar to small business. There also exists an independent 
agency known as the Small Business Administration. In the Depart- 
ment of Defense and the Department. of Commerce, and elsewhere in 
the executive branch of the Federal Government, special attention 
is accorded small business. And, in business, itself, there has been 
evidence that the very largest industrial giants and business firms 
have instituted programs by which they hope to encourage greater 
initiative in small business. Moreover, several bills are before the 
current session of Congress which would give special tax consideration 
to small business. 

Hence, the public solicitude and concern for small business as mani- 
fested through the legislative and executive branches of the Federal 
Government and by business, may be described as an expression of 
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popular faith and interest in the broader American economic policy 
which seemingly is one of promoting and fostering as well as preserv- 
ing the private enterprise system and a constructively competitive 
economy. 

And if granted this premise, as generally conceded, namely that 
small business is necessary for the preservation and promotion of 
private enterprise and a competitive economy, then no opportunity 
should be given to the larger financial organizations of one mode 
of transport to make it less possible for financially smaller carriers 
in another mode to remain and thrive in business. 

If there is any doubt that the moving industry is comprised of 
small-business firms, I need only repeat and point to the fact that 
almost 4,000 movers in this country gross less than $200,000 annually, 
whereas only approximately 70 gross more than $200,000 annually. 
Less than 30 moving firms grossed more than $1 million during the 
year 1955. Only 8 grossed 5 million or more. The largest moving 
firm grossed slightly in excess of $35 million in 1955. From this you 
can well recognize the fact that the great preponderance of movin 
firms, and even the largest, are relatively and comparatively, though 
nonetheless reliable, small financial organizations. 

The point which I here wish to make is that to relax the Commis- 
sion’s control on common ownership would be in the nature of open- 
ing up a one-way street. Insofar as the movers are concerned, it 
should be quite obvious that no mover could buy out a rail carrier, 
or for that matter, a large carrier of any other mode of transporta- 
tion, whereas the reverse not only would be possible but probable. 
The movers of this Nation, because they are comparatively and rela- 
tively small financial organizations, are therefore apprehensive that 
the proposed changes in policies and objectives with respect to special 
restrictions, conditions, and limitations on individual modes would 
serve to wipe them out, and, after a lapse of time, altogether destroy 
constructive competition by permitting a carrier of one form of 
transport to subject carriers of another to its own financial interest. 


MODIFICATION OF THE GOVERNMENT FREE-OR-REDUCED RATE PROVISION 


With reference to the proposed modifications contained in the om- 
nibus legislation, H. R. 6141 (H. R. 6142), concerning the free or 
reduced rate privilege applicable to Government traffic, it must be 
observed that although proposed section 9 would eliminate the pro- 
vision for free or reduced rates on Government traffic, proposed sec- 
tion 8 would modify section 15 (a) of the present Interstate Commerce 
Act by adding provisions which would: 

1. Permit special tariffs applicable only to Government traffic 
and distinct from the tariffs published and on file for the account 
of the ordinary citizen and commercial establishment; 

2. Permit retroactive or short-notice publication of the special 
tariffs; and 

3. Preclude the Commission the power to suspend and inves- 
tigate such tariffs. 

As was freely stated before this subcommittee by the witness for 
the Department of Defense during the course of this hearing, the 
proposed modifications would merely continue in effect—“in statutory 
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language”—existing practices under section 22. Although it also was 
said that the proposed modifications would “eliminate the abuses that 
have become associated with the use of section 22 of the act,” strong 
exception is taken to this statement. There are limits to the reduc- 
tions which a carrier can sustain and lost revenue somehow must be 
recovered. For instance, it would make little difference to the carrier 
who inflates accessorial service charges and weights or who charges 
higher rate to the public in order to recover the revenue lost on rate 
concessions to the Government, whether the reduced rates tendered 
the Government are filed with the Interstate Commerce Commission 
or directly with the Government activity utilizing his services. Also, 
any contention that the proposed modifications would reduce ad- 
ministrative expenses now required in connection with examination 
of “voluntary offers” is purely illusory. Procurement officers, com- 
pelled to obtain the cheapest transportation rate, would be obliged 
to spend the same inordinate amounts of time soliciting “special 
tariffs” and examining tariffs for special rates (as they now do for 
rate tenders) for even the most inconsequential movement. 

Moreover, an extremely important and perhaps the most significant 
change which cannot be overlooked is the bid for congressional im- 
primatur concerning the propriety of rate concessions on Govern- 
ment traffic. Under the proposed changes, the Government procure- 
ment officer would be given a vested right to special concessions to 
the Government on all movements of Government traffic whereas, 
under the present section 22 provision, the privilege of extending rate 
concessions to the Government rests technically with the carrier. 
Nor do the bngiceitons rest there. The present duplicative regulatory 
practices by the several Government agencies which utilize transpor- 
tation services would receive legislative sanction without impressing 
upon them the same obligations imposed upon the Commission to 
maintain a safe, stable, dependable and reliable transportation system. 

Thus, the net effect of the proposed changes would be to require 
publication and filing of rate concessions on Government traffic (as 
sought by the Commission in Ex Parte No. 192, Reduced Rates Under 
Sec. 22—Special Filing Rule, which is yet pending) and to vest in 
Government procurement officers the right to concessions on Govern- 
ment traffic. There would be no relief from the abusive and demoral- 
ized conditions which presently exist and which will be enumerated 
in the following presentation in support of the principle contained in 
H. R. 525. 

That concludes my remarks on those two bills, Mr. Chairman and 
members of the committee, and before entering into a discussion of 
H. R. 525, may we make it clear and emphatic that none of the state- 
ments to be offered are in any manner intended to reflect personally, 
much less upon the integrity of employees of the Government or 
members of the military service or their respective departments, They 
are being offered purely and solely for the purpose of directing the 
attention of the committee and the Congress to a very serious situa- 
tion that has gained momentum over the years directly because of 
needed legislation to eliminate a contradiction of a cardinal principle 
of the Interstate Commerce Act, namely, to eliminate favoritism or 
discrimination in transportation service to the general public. 
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May I further state that the Office of Defense and the several 
branches of the military being conscious of the many existing evils 
which we construe to be directly traceable to abuses under privilege 
under section 22 did some 3 years ago set up a committee representa- 
tive of the Director of Defense Office and the various branches of the 
military which committee in turn has worked closely, faithfully, and 
earnestly with our own industry committee in the effort to correct 
the many complained of evils. True, we have made some progress 
but we should emphasize that fully 90 percent of the matters under 
discussion would not even be up for discussion were it not for the evils 
of that portion of section 22 which permits special rates to the 
Government. 


ELIMINATION OF THE GOVERNMENT FREE- OR REDUCED-RATE PROVISION 


The experience of the moving industry in its 20 years of public 
regulation forcibly demonstrates that insofar as it is concerned there 
can be no compromise as to the necessity for complete elimination of 
the special free- or reduced-rates privilege extended to Government 
traffic by reference to the provision under section 22 of the Inter- 
state Commerce Act. 


EARLY EFFORTS TO CORRECT ABUSES UNDER SECTION 22 


Early in the history of regulation of the moving industry, efforts 
were made to eliminate the demoralizing conditions brought about by 
the section 22 reduced-rate privilege. Section 321 of the Transporta- 
tion Act of 1940 removed the requirement to secure bids from lawfully 
operated motor common carriers. Although forcing recognition of 
the common carrier status of regulated motor carriers by Government 
transportation officers, it nevertheless left a permissive situation under 
section 22 for obtaining bids. 

Adoption of Public Law 600 in 1946 by the 79th Congress removed 
the Federal Government.as a shipper of household goods for its ci- 
vilian employees and substituted therefor an allowance for moving 
expenses (which has been successful in its limited application to 
civilian employees). 

The adoption of Public Law 193 of the 78th Congress in 1943 (retro- 
active to December 7, 1941, and successively adopted in Public Law 
604 in 1946 by the 79th Congress and in Public Law 351 in 1949 by the 
8ist Congress) provided in pertinent part that household goods ship- 
ments of uniformed personnel might be made by rail, water, or van 
without regard to comparative costs. Although the remedial effort 
sought by the armed services under Public Law 193, and subsequent 
reenactment, was motivated by a decision of the Comptroller Gen- 
eral (20 Comp. Gen. 793) requiring shipment of the household effects 
of uniformed personnel by the cheapest means available, the remain- 
ing privilege under section 22 has permitted persistent conflict, con- 
fusion, and destructive competitive practices. In fact, Public Law 
193 is subject to two interpretations by the military dependent upon 
the rank and importance of military personnel being moved. at 
is to say that generally movers must compete for the business under 
section 22 quotations, but if the individual being moved is a VIP the 
mover is carefully selected and usually upon the basis of his published 
tariff rates. 
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RECENT EFFORTS TO ELIMINATE SPECIAL GOVERNMENT RATES 


On 4 occasions in the past 6 years, witnesses have testified at great 
length and submitted voluminous records and evidence for and on 
behalf of the moving industry in support of the economic and regu- 
latory necessity for eliminating of the section 22 provisions as it 
applies to the movement of “household goods” for the Government. 

This form of legislative relief was initiated : 

(1) At the hearings held in 1950 pursuant to Senate Resolu- 
tion 50; 

(2) At the hearings (pp. 1200-1239) held in 1952 before the 
Senate Commerce Committee in support of S. 2653, which bill 
was favorably reported out but could not be brought up for floor 
action before adjournment of the Congress ; 

(3) At the hearings (not printed) before the House Com- 
mittee on Interstate and Foreign Commerce in 1953 in support 
of H. R. 3290, which bill was tabled ; and 

(4) At the hearings (pp. 10-23 and 101-106) before the Senate 
Subcommittee on Surface Transportation in 1954 in support of 
S. 904, which bill was also favorably reported out but failed on 
a Consent Calendar. 


FIRST FAVORABLE REPORT OF THE SENATE COMMITTEE ON INTERSTATE AND 
FOREIGN COMMERCE 


3. Reference to the earlier Senate papers is made for purposes of 
convenience and to avoid when possible the necessity of repetition 
and duplication of evidence and material which are matters or record. 
It is not our intention to belabor this subcommittee with the findings, 
conclusions, or actions of other congressional committees. Rather, 
it is hoped that this procedure will conserve the committee’s time while 
preserving the continuity and facilitating the production of fresh 
evidence of conditions in the moving industry which warrant the pro- 
posed amendment of section 22.) 

Senate Report No. 1625 (82nd Cong., 2d sess., 1952) reported out 
S. 2653 over the objections of the Comptroller General and favorably 
recommended its passage upon findings: 


(1) That the services of movers involved a high degree of responsibility 
to the point of requiring special regulation by the Commission for the protec- 
tion of the public; 

(2) That, although the United States Government, particularly the armed 
services, had become the largest single user of movers, such volume of business 
was not of a character to lend itself to reduced rate consideration ; 

(3) That the reduced-rate privilege had resulted in depressed rates as much 
as 47 percent below publicly filed tariffs and jeopardized the earnings and 
financial stability of the carriers; 

(4) That quality of service to the Government and its employees suffers when 
rendered under depressed rates ; 

(5) That the shipping public is being assessed for the less-than-cost service 
the Government is purchasing under the reduced rate privilege—I cannot em- 
phasize that statement too greatly ; and 

(6) That precedent for such congressional action was established a few years 
earlier by total elimination of the land-grant use. 





TRANSPORTATION POLICY 905 





SECOND FAVORABLE REPORT BY SENATE SUBCOMMITTEE ON SURFACE 
TRANSPORTATION 


Senate Report No. 1803 (83d Cong., 2d sess., 1954) was favorably 
reported out over the objections of the Department of Defense, the 
Comptroller General, the General Accounting Office, and the Freight 
Forwarders Institute. 

The Senate subcommittee found that conditions in the moving in- 
dustry had “changed only to a more deplorable degree” (p. 3). It 
further observed that approximately 60 percent, or more, of military 
shipments moved at depressed rates and that military shipments con- 
stituted an estimated one-sixth of the moving industry’s total volume 
of interstate business, creating conditions which— 
very definitely affect both the moving firms and the shipping public with 
serious and detrimental consequences. 

In disposing of the several objections interposed by opponents to 
the bill, the subcommittee commented, with respect to the contention 
of the Department of Defense that section 22 permitted departure 
from certain tariff rules which were of great benefit, that— 
such representation would seem to indicate that the Department of Defense, 
through section 22, although perhaps inadvertently, has nevertheless directly 
ee in violations of section 217 (b) of part II of the Interstate Commerce 

Cc 
The abusive conditions which presently exist not only at the Federal 
level of regulation but at the State level as well by reason of such con- 
tention and activities pursued thereunder will be set forth later in 
this presentation. 

Included among the several imposin oups (listed in the report 
of the subcommittee), which supported the efforts of the moving in- 
dustry to gain relief from the conditions developed under section 22, 
was the strong support of the Interstate Commerce Commission. 


PRESENT CONDITIONS IN THE MOVING INDUSTRY 


During the course of testimony before this subcommittee, the Chair- 
man of the Interstate Commerce Commission made a very positive 
statement to the effect that because of the competitive conditions re- 
sulting from extreme rate reductions in the household goods movin 
industry, all of the Commissioners unanimously favor abolition o 
the section 22 reduced-rates provision for Government traffic in order 
to protect the average inexperienced vey of household goods. 
Without intending to be presumptuous, the foregoing expression com- 
ing from the Chairman of the Interstate Commerce Commission, rep- 
resents a strong statement and, moreover, as an unanimous view by 
the 11 members of the very agency established by the Congress as its 
instrument for stabilizing the improving conditions for the shipping 
public, it is deserving of great weight in the deliberations of this sub- 
committee. 

In Senate Report 1803, which previously has been referred to, the 
Senate subcommittee pointed out that : 


Records on file with the Interstate Commerce Commission, identifying ex- 
hibits introduced by the military service at the June 20-25, 1953, hearing [In- 








906 TRANSPORTATION POLICY 


creased Rates on Household Goods, I. & 8. Docket No. M—4739] contain figures 
which would indicate that the average net weight per shipment increases 
as the transportation rate is depressed, and, further, that the’ average acces- 
sorial service charge per shipment is relatively higher as the transportation rate 
is decreased. This would seem to indicate that there exists an effort to recoup 
lost transportation revenue through increased rates and additional service 
charges, a problem which reflects deterioration of the quality of service and which 
doubtlessly will persist as long as the primary consideration in obtaining Govern- 
ment military traflic is one of rates rather than service. 

The conclusions which are reached are startling! It would seem 
to indicate that Government transportation officers, in their preoccu- 

ation with obtaining the cheapest transportation rate, are overlook- 
ing alleged practices of fraudulent weights and accessorial service 
charges. Moreover, from within the industry itself comes recent 
charges that such practices exist. 

In answer to a bulletin directed to members of the moving industry 
immediately prior to the commencement of this hearing, several car- 
riers, inclining carriers from such representative places as Birming- 
ham, Ala.; New London, Conn.; Athens, Ga., and Columbus, Ohio, 
offered the advice that inflated weights and accessorial service charges 
are being used to recover revenue lost on reduced rates. Other car- 
riers, such as the one from Norman, Okla., state frankly that it is im- 
possible to make a fair profit honestly under section 22. 

Mr. Hatz. Mr. Chairman, may I interrupt ? 

Mr. Harris. Mr. Hale. 

Mr. Hare. What do you mean by accessorial service charges ¢ 

Mr. Rowan. That has to do, Chairman, with, primarily, the 
requirement for packing of certain articles ging into the vans, even 
though it is a van movement. Chinaware has to be packed; rugs have 
to be rolled. That is all preliminary work in connection with it. It 
is all kinds of work. Some tariffs take care of it. 

Mr. Hinsuaw. Accessorial charges are made for packing china and 
rolling rugs ¢ 

Mr. Rowan. Not necessarily the rolling of the rugs; but packaging 
of china and wardrobe services. Some tariffs carry a charge for ac- 
cessorial services, and so forth. That is all preliminary to loading 
or unloading of the shipment. 

Mr. Hinsuaw. I wonder if you could insert in the record at this 
point some statement as to what these charges are for and how they 
come in a freight bill to the point where it becomes compensatory, 
if it does. 

Mr, Rowan. Congressman, I think we probably have that treated 
further in my statement here and if you are not satisfied with the 
way we cover it, certainly we can give any of that information that 
you desire. 

Mr. Hinsnaw. Thank you. 

Mr. Hare. A shipper generally gets his china and glassware and 
so on packed before sending it over to the carrier. Why should he 
have to pay the carrier for that. 

Mr. Rowan. That might be a logical conclusion, Mr. Congressman ; 
but the fact is that moving services involve many, many things, of 
which transportation is only incidental. There are many people 
who move today who do not think it unusual to give their key to the 
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home to the mover and he begins from there, and then when we 
arrive at the destination, all those articles are placed in the rooms 
in which they belong. Kitchen utensils are placed in the kitchen, and 
bedroom furniture in the bedrooms, and so forth. It is a highly 
personalized service. 

Mr. Hate. Such a man would have to be an unusually confiding 
shipper, I should think. 

Mr. Rowan. Well, there are some carriers in which you can put 
that confidence, sir. I do not want to be facetious about that, because 
accessorial services are additional services, we call them, and they 
are a very important portion of the moving services. Transportation, 
as I said, is practically incidental to it. 

The returns in response to the bulletin directed to industry members 
which were received in time to be duplicated without identification 
of individual carriers or Government officers (in order to protect 
against retribution and embarrassment), are offered to this subcom- 
mittee in the form of exhibit No. 2. (4. The original letters are 
available to the members of this subcommittee either now or at any 
time any member or members of the subcommittee should indicate 
an interest in them.) 

While we regret that the exhibit is somewhat voluminous, we make 
no apology for the interest indicated in this matter by the impressive 
statements contained in such letters and especially in view of the very 
short time in which a compilation of representative returns from 
practically every section of the country was made possible. More- 
over, exhibit No. 2 is merely a reflective sampling of the volumes 
of correspondence received on the subject in the office of the Movers 
Conference. The statements made in these letters could be amplified 
many times by numerous and often stronger statements received from 
members from every purt of the country over the past few years. 

From the foregoing, particularly with reference to the sharp prac- 
tices alleged to exist for the recovery of revenue lost on educa rate 
traffic, the members of this subcommittee may well recognize no mere 
coincidence in the fact that as recently as January 13, 1956, after 
20 years of regulation, the Interstate Commerce Commission served 
notice on the moving industry of its intention to adopt seven addi- 
tional rules—we are now operating under 11—for special application 
to movers (5. Practices of Motor Common Carriers of Household 
Goods, Ex Parte No. MC-19). ‘The proposed rules are in addition 
to the 11 special rules which presently govern the practices of movers 
primarily for protection of the average inexperienced shipper of 
household goods (6. 17 M. C. C. 467). It is not unreasonable to ex- 
pect that eta practices developed in connection with Government 
traffic will be reflected in the service given to all shippers. 

Without more, the foregoing heatd be convincing evidence of the 
destructive competitive and demoralized service conditions which 
exist in the moving industry today and of the consequent personal 
losses sustained by individual owners of household-goods shipments. 
There is a great deal more to relate, however, and this will be 
accomplished as briefly as possible. 
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DEPRESSED RATES AS DESCRIBED BY THE MOVERS 


Referring once again to exhibit No. 2, analysis of the letters in- 
dicates that more than 3 out of 5 military installations move 100 per- 
cent of their household goods shipments at section 22 reduced rates. 
Four out of five move 80 percent or more of their household goods 
shipments at section 22 reduced rates. This compares with the sit- 
uation which existed in 1954 when the Senate subcommittee found 
that 60 percent, or more, of military shipments of household goods 
moved at depressed rates (S. Rept. 1803, p. 3). The 1954 figure 
was extracted from traffic studies submitted in the form of exhibits 
by the military services in the rate case which was heard before the 
Interstate Commerce Commission in 1953 (Increased Rates on House- 
hold Goods, I. and S. Docket No. M-4739). 

The recurrent complaint which runs throughout practically all 
of the letters in exhibit No. 2 is that the mover has been told that 
he will receive no business unless he cuts under his public tariff to 
meet the reduced rates which are on file. Some movers are simply 
told, “Reduce your rates.” Others are told to “Either get in line 
or get out.” One mover writes (letter No. 58), “We can testify that 
we have been subject to pressure from the transportation officers seek- 
ing reduced rates.” Another mover writes (letter No. 6) “that con- 
stant threat of charges of collusion fosters further degeneration of 
rates.” So that it may not be supposed that this California mover is 
talking loosely, reference only need be made to the criminal and civil 
antitrust suits which were instituted in May and June of 1955 before 
a Federal court in Savannah, Ga., against 12 moving firms, a local 
movers’ association, and 6 individuals. 

One mover writes (letter No. 18) that although he is refused 
business unless he cuts under his tariff by 20 percent, he has received 
letters from various military installations advising that the Chief of 
Transportation is gravely concerned over damage to household effects 
of personnel and wants to know what the carriers are doing to im- 
prove the situation and to eliminate the unnecessary hardshi and 
cost to the individual owners of the goods and the paperwork and 
trouble to the military service. 

Carriers unwilling to handle shipments below public tariff or at 
the reduced rates demanded (letters 31, 34, and others), are simply 
eliminated from participation in Government traffic in most instances. 

Full tariff rates are employed in some instances, however, as in 
the case of small installations having a limited number of movements 
(letters No. 9 and 52), undesirable shipments (letter No. 26), isolated 
instances of policy (letter No. 59), and where circumstances require 
the safe handling of shipments for high ranking officers (letters No. 
47 and 57). But compare the letter with the situation where low 
ranking officers get the slow and ineflicient services of reduced-rate 
carirers (letter No. 57) and the situation where a Marine Corps 
sergeant was refused service on a pone tariff unless willing to pay 
the difference between the prevailing reduced rate and the public 
tariff (letter No. 60). Also, compare the interesting situation (letter 
No. 79) where 20 percent of Government shipments from northern 
California move at reduced rates whereas 100 percent of Government 
shipments from southern California move at reduced rates. Thus 
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some Government shipments do move at lawfully published tariff 
rates but only in certain instances or under limited circumstances. 

Certain of the carriers are not hesitant to point to the fact that 
enough business must be done at published tariff to recover or balance 
revenues losses on reduced-rate traffic (letters Nos. 21, 39, and 67). 

Several carriers believe that it costs more to handle Government 
shipments because of greatly increased paperwork and administrative 
detail, money tied up for long periods while waiting for payment, 
additional claims, and so forth (letters Nos. 11, 39, and 45). 

At least three movers offered expressions to the effect that they have 

reater confidence in the Interstate Commerce Commission as the 
best judge as to what constitutes a just and reasonable rate (letters 
Nos. 2, 12, 38, and 70), and another would leave the Government to seek 
recourse before the Commission just as any other shipper (letter No. 
48). It would be safe to say that all movers would be in complete 
accord with these sentiments and obviously movers are not well dis- 
posed to the several layers of contradictory Federal control (each 
containing its own experts as to reasonable and just rates and other 
regulatory matters) which leads to confusion and loss of confidence 
in the authority of the Commission. 

Another points to the fact that the movement of household goods 
is not a quantity-discount proposition (letter No. 38). 

Some movers are aggrieved because business is awarded to carriers 

with no operating or inadequate rights (letters Nos. 18 and 20). This 
matter is of such import as to have brought about the filing of several 
complaints with the Interstate Commerce Commission and a formal 
ae for a declaratory order (Docket No. MC—C-1927) is now 
vending. 
Finally, there are the conditions of bankruptcy and near bank- 
— (letters Nos. 49, 73, and others) resulting from carriers being 
pitted one against the other. A discussion of financial and earning 
conditions in the industry will follow. 


DEPRESSED RATES SOUGHT BY GOVERNMENT TRANSPORTATION OFFICERS 


The letters contained in exhibit No. 2 speak more eloquently than 
we can in describing the pressures which are applied for lower and 
lower reduced rates and the abusive conditions which consequently 
arise. Further evidence of these pressures and consequent conditions 
is available. 

The letters reproduced in exhibit No. 3 (also without identity of 
the officers involved) demonstrate recent examples of solicitations for 
lower bids. In some instances, as in letter No. 2, the transportation 
officer goes to considerable effort to describe the requested rate as “a 

roposal for establishing a reasonable rate” and not a “solicitation for 
bids,” and then further points out that if the requested rate is filed 
as a rate tender (apparently rather than as a published tariff), it will 
be considered as a nonnegotiated tender and eligible for subsequent 
routings or future movements. It is these “nonnegotiated or vol- 
untary offers” which the witness for Department of Defense described 
for the members of this subcommittee as “never sought by the Gov- 
ernment.” Letter No. 3 of this exhibit illustrates another instance 
where, after setting forth the lowest rate on file and advising that 
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the communicated information does not constitute a request, instruc- 
tions are given and a format enclosed for the mover’s cabdanne in filing 
a “rate adjustment.” 

Exhibit No. 4 presents a typical illustration of the efforts of Govern- 
ment transportation officers to impose upon moving firms their con- 
cepts of reasonable and compensatory rates when in fact, in the first 
place, their evaluation and studies and analysis fail to take into ac- 
count all of the costs of the moving firms and, in the second place, 
they have no regulatory or other immediate responsibilities which 
would give them an interest in arriving at a truly reasonable and 
compensatory rate. 

Examination of the letters contained in exhibits No. 3 and 4 reveal 
the fact that Government requests for rate adjustments amount to 
presentation of a rate considered by the Government agency to be 
compensatory, which the carrier must bid under or in the race for 
business let the traffic go to his competitors. If this is negotiation, 
it is a strained if not strange interpretation of the words. They are 
solicitations for bids with a ceiling previously established upon the 
basis of an executive agency’s analysis of a compensatory rate. More- 
over, these ceilings are determined and established without the benefit 
to the industry of the statutory standards which govern the rate- 
making proceedings of the Interstate Commerce Commission. 


FURTHER CONSEQUENCES FROM GOVERNMENT’S PURSUIT OF 
CHEAPER RATES 


The fact that the procurement policies of the Government trans- 
ortation officers are of further consequence, can be demonstrated. 
n 1954, the Subcommittee on Defense Activities of the House Com- 

mittee on Armed Services, on the basis of complaints from noncer- 
tificated and nonlicensed “moving specialists” who roam the country 
seeking contracts on the cream of Government traffic, directed that the 
principal transportation officers of the military establishments and 
the Department of Defense appear bfeore it. Without further no- 
tice, on the strength of an informal opinion obtained by the contrac- 
tors from the staff of the Interstate Commerce Commission, the 
subcommittee exacted a specific and positive commitment from each 
of the military transportation chiefs. The transportation officers 
agreed from thenceforth to ignore their legal advice against use of 
nonauthorized carriers and provide such contractors with equal oppor- 
tunity to bid on Government, traffic. The commitment was exacted 
for the purpose, it was said, of increasing the potential of competition 
and reducing total costs to the Government. So much of the story 
is contained in the report released by the subcommittee on June 25, 
1954 (H. Res. 125, 83d Cong., 2d sess.). 

Unfortunately, the effect on procurement policies of Government 
transportation officers does not end there. The General Services Ad- 
ministration, in requesting bids for the removal of office furniture 
and equipment for the Government, as illustrated in exhibit No. 5, 
specifically and expressly requires that “all material must be given 
the same protection ordinarily used in the movement of household 
goods,” and, in a subsequent paragraph, throws open the bid invita- 
tion to anyone desiring to submit a competitive rate, irrespective of 
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whether they possess appropriate authority from the Interstate Com- 
merce Commission or State regulatory bodies. 

The Comptroller General has issued a letter decision, set forth in 
exhibit No. 6, in which he makes clear his position that he does not 
consider it necessary for a successful bidder to be licensed properly for 
the performance of transportation services for the Government where 
the transportation is incidental or may be accomplished by subcon- 
tract—the decision is identified as (B—125546, November 2, 1955). 

With reference to the practice by successful bidders of subcontract- 
ing for transportation services, the Comptroller General pointedly has 
stated, as set forth in exhibit No. 7, that the questions of carrier’s 
charges, limitation of liability, or violations of Interstate Commerce 
Commission regulations are of no interest to the Government, the sole 
obligation of the Government being to pay the contractor the com- 
prehensive price set forth in its bid. 

As may be witnessed in exhibit No. 8, the Interstate Commerce Com- 
mission appears reluctant to prosecute violations which occur under 
such subcontractual arrangements. It was for this reason that.a formal 
petition for a declaratory order (MC—O-1927), previously mentioned, 
was filed with the Interstate Commerce Commission. Of interest is 
the fact that the Secretary of the Navy, on behalf of the Department 
of Defense, and the Administrator of the General Services Administra- 
tion, on behalf of the executive a encies, have filed replies taking issue 
with petitioner’s effort on behalf of the moving industry to obtain 
formal clarification of the law and termination of the uncertainty and 
controversies which exist. 

On the other hand, the State regulatory bodies, where provided with 
laws which preclude or make no provision for focused rates to the 
Government, have not been inclined to stand idly by and permit abusive 
practices and conditions within their jurisdictions. 

Exhibit No. 9 represents an investigation order by the Florida Rail- 
road and Public Utilities Commission into the subject of contracts 
entered into between household goods carriers and the military estab- 
lishments so as to curb widespread practices involving operation with- 
out appropriate certificates or permits and application for authority 
in rates after successful bidding on Government contracts. 

Mr. Harris. Mr. Rowan, would it be convenient for you to stop here 
for the noon hour? Your statement, I observe, contains a good many 
pages yet, and it is after 12 o’clock. 

r. Rowan. Iam here at the pleasure of this committee, Mr. Chair- 
man, and I will be glad to yield to any of your desires and conveniences. 

Mr. Harris. Very well, then, the committee will adjourn until 2 
o’clock at which time you may come back. 

Mr. Rowan. Thank you. 

(Whereupon, at 12:05 p. m., the hearing was recessed until 2 p. m., 
this same day.) 


AFTERNOON SESSION 


Mr. Harris. The committee will come to order. 

Mr. Rowan, I am sorry the committee was delayed, but an im- 
portant meeting made it necessary for us to be held up for a few 
minutes. You may resume. 
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STATEMENT OF JAMES F. ROWAN, GENERAL MANAGER, MOVERS 
CONFERENCE OF AMERICA—Resumed 


Mr. Rowan. Mr. Chairman, this morning Mr. Hinshaw made in- 
quiry with respect to the accessorial charges applying to the moving 
service. I am reading now from one of the tariffs of the industry 
used by the majority of the members of the industry, and the acces- 
sorial charges, or additional service charges as we style them, are: 
packing and unpacking; wardrobe service; extra pickup or delivery ; 
labor charges, that is, extra labor charges; hoisting or lowering of 
articles; piano carriage, that is, one flight to another; waiting time, 
that is, holding the vehicle and crew up waiting on the shipper; ferry 
and service charges; overtime loading and unloading; and this last 
one is one which is frequently used: storage in transit. 

That about describes the general employment of so-called acces- 
sorial or additional service charges. 

Mr. Mack. Mr. Chairman, I should like to ask the witness this 
question. Do you have any figures relative to the percentage of the 
accessorial charges to the average haul ? 

Mr. Rowan. The percentage of accessorial charges compared to 
the transportation charges ? 

Mr. Mack. Compared to the total cost, yes. 

Mr. Rowan. I would give a rough guess that it would be 15 to 20 
percent of the dollar transportation charge. 

Mr. Mack. This service is always rendered by the transporting 
omer 

Mr. Rowan. Not always. Some shi pers for their own reasons 
or goods coming out of warehouses Wiaeh have already been pre- 
pared would not require some of these services that I have mentioned. 

Mr. Mack. Usually it is rendered by the transporting company 
rather than by the personnel of the respective services. 

Mr. Rowan. Yes, sir. 

Exhibit No. 10-—— 

Mr. Hinsuaw. I am sorry, I happened to be reading a text here 
at the time you were answering the question. Did you say that 
approximately 20 percent of the total cost charged by members of the 
Movers Conference for a given job is transportation ? 

Mr. Rowan. No. The accessorial or additional service charges 
related to the transportation charges would be 15 to 20 percent of the 
transportation charges, as a rough average. In other words, some 
shippers have need for more accessorial services than others. Of 
course they are charged only when the service is requested. 

Mr. Hinsnaw. Is the accessorial charge regulated by the 
Commission ? 

Mr. Rowan. The Comission in rule 4, I believe it is, in Hw parte 
MC-19, which is a series of 11 rules governing the practices of house- 
hold-goods common carriers, provides that no service may be per- 
formed for which a charge does not appear in the tariff. They do 
control the additional service charges. 

Mr. Hinsuaw. Does the shipper have any control over the acces- 
sorial charges? 

Mr. Rowan. Yes, because they cannot be applied arbitrarily. If 
the need for the service is not there, there would be no occasion for 
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applying the charge. Of course, with every shipment, unless the ship- 
per is pareve of or desires to, there would be packing, particularly of 
dishes, glassware, mirrors, and material of that nature. 

Mr. Hirnsuaw. That is something which is not part of the acces- 
sorial charges and is controlled by the Commission ? 

Mr. Rowan. Yes, the charges are controlled by the Commission. 

Mr. Hinsuaw. The charges are on an hourly basis, are they not ? 

Mr. Rowan. No, they are on a unit basis. 

Mr. Hinsuaw. For instance, if you pack one barrel of dishes? 

Mr. Rowan. You are charged by the number of barrels packed or 
the number of cartons packed. It is all spelled out in the tariff; one 
size of carton a certain charge; a different size, a different charge. 

Mr. Hinsuaw. I gathered from statements previously made that 
you could make up for some of this differential discount, at least make 
up for the discount, in accessorial charges. 

Mr. Rowan. What is alleged to happen there, the military prescribe 
certain minimum requirements of packing which are not necessarily 
the carrier’s concept of the packing requirement which exists. So in 
following the military requirements many times, so the story has been 
told to me, there will result more packing charges than if the carrier 
followed his own concept of what type and amount of packing was 
necessary. 

Then, too, if a carrier is so inclined he might employ two barrels 
where a more efficient or conscientious carrier would get it all into one 
barrel with the same degree of safety. 

Mr. Hinsuaw. I can undererstand that, having moved a couple of 
times, 

I want to quote from the language of your statement on page 15 
so that we will have that statement here in connection with the present 
statement : 

It would seem to indicate that Government transportation officers, in their 
preoccupation with obtaining the cheapest transportation rate, are overlooking 
alleged practices of fraudulent weights and accessorial service charges. More- 
over, from within the industry itself come recent charges that such practices 
exist. 

In other words, when you say they are overlooking it, you mean they 
are purposely failing to seek it. 

r. Rowan. It comes about in this manner, Mr. Hinshaw: The job 
is awarded on the lowest transportation rate without any prior inves- 
tigation as to what the accessorial charges might be. In other words, 
the carrier who has the sharpest pencil gets the job, and that pencil is 
= only to the transportation rate itself, not to these accessorial 
charges. 

Mr. Hinsuaw. Therefore, the accessorial charges like using two bar- 
rels instead of one, just come incidentally, I take it. 

Mr. Rowan. That is right. Now there is an investigation in progress 
within the military—I saw some letters to that effect—in which they 
are paying some attention to this, obviously, and they are writing 
carriers and calling their attention to the fact that their accessorial 
charges average out greater than some of their competition, but that 
is an after finding. That is not a finding at the time they decide to 
award the business. 

Mr. Hinsnaw. That is very interesting. 
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I should like to ask one question which may be answered in the 
course of your statement, and that is the proportion or percentage of 
the cost of transportation of goods that are handled by the Movers 
Conference under section 22 and the proportion which remains, which 
of course is handled under standard rates. For example, the Defense 
Establishment or the General Accounting Office may figure at some 
time that section 22, if repealed, will cost a certain amount more than 
the present charges. Of course, I doubt that it will cost them very 
much, but suppose they said it came out to 200 or 300 million dollars, 
then the percentage of goods moved for the Government under section 
22 and the percentage moved under the standard rate would be an 
interesting figure. 

Mr. Rowan. I might answer in this way, Mr. Hinshaw: The average 
earnings of household goods carriers—I do have some testimony 1n 
that direction—are crowding 100 percent. What I mean by that is 
that the Commission recognizes if a carrier can save 6 percent out of 
his revenue before taxes he is in a very, very good position. Most of 
our carriers today are crowding 100 percent, meaning they are making 
nothing. 

On that basis, if they grant reductions, which they are doing daily, 
upwardly of 25 or 30 percent of their published tariff rate, you could 
hardly call that a savings to the Government, because the burden of 
it must fall on the taxpayer. 

Then, too, I call your attention to the fact that in service to civilians 
and in service to Congress about the only effort required of a shipper 
is to pick up his telephone and call a mover, and that immediately sets 
all of the required service in motion. All Government departments 
that ship any amount of household goods at all maintain traffic depart- 
ments, inspection departments, claim departments, and what have you. 
In other words, they assume an overhead that I firmly believe would 
not be necessary in a great many instances if they would follow private 
or commercial practices in engaging a moving service. There are 
duplications of what is available from the carrier itself. 

Mr. Hinsuaw. I believe you said in your statement that approx- 
imately one-sixth of the business of the Movers Conference carriers 
was Government business and the balance of course is private. 

Mr. Rowan. That is a general figure. I call your attention to the 
fact that in certain localities where there are large military installa- 
tions the relationship of military to civilian business can well be 50 or 
60 percent. 

Mr. Hrnsunaw. I get that all right, but I am talking about the one- 
sixth and how much of it is section 22 and how much of it is standard 
rates. 

Mr. Rowan. Ninety percent of the one-sixth would be at the reduced 
rate. 

Mr. Hinsnaw. Thank you. 

Mr. Harris. Mr. Rowan, if you don’t get to your statement you are 
not going to get through today. 

Mr. Rowan. Exhibit No. 10 identifies an order by the Pennsylvania 
Public Utility Commission in which it concludes that under the Pub- 
lic Utility Law of Pennsylvania there is no exemption of transporta- 
tion for the Federal Government and that it is unlawful for a carrier 
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to transport for the Government at rates other than contained in its 
ublished tariff. In its opinion, the Pennsylvania Commission found 

it necessary to state acidly that a carrier— 

cannot be relieved of its obligation to comply with the law merely because a 

Government agency is the shipper. 

Exhibit No, 11 presents another instance in which a State regulatory 
body has refused to overlook evasion and violation of its laws and 
resoletqone brought about by zealous Government transportation 
officers in pursuit of cheaper rates. In a letter addressed as recently 
as May 4, 1956, to all intrastate household-goods carriers, the Georgia 
Public Service Commission warns that it is not possible for any 
Georgia household-goods carrier to quote rates on the basis sought by 
the United States Armed Forces. Characterizing the bid invitation 
used by the Armed Forces as having many provisions not in compli- 
ance with the regulations of the commission and, in instances, en- 
tirely incorrect and containing statements contrary to the actual facts, 
the Georgia Commission admonishes that, although it desires to co- 
operate with Government installations in securing transportation at 
reasonable rates, the laws of Georgia provide it with the responsibility 
to prescribe and approve just and reasonable rates and charges for all 
services rendered by common carriers and no variation from filed and 
published tariffs is permitted unless it so orders. 

Other centers of conflict between State regulatory bodies and the 
Federal transportation procurement officers include California, where 
the General Services Administration unsuccessfully sought to chal- 
lenge cancellation by the California Public Utilities Commission of a 
Government reduced-rate provision. 

In North Carolina, the utilities commission similarly has warned the 
carriers of that State that any variation from lawfully filed tariffs for 
the account of the armed services or any other shipper without formal 
filing and review will be interpreted as a violation of the law and 
regulations of that State, and, consequently, that they may not bid on 
the basis of invitations extended them by the Army and Marine Corps. 
Despite repeated advice of the commission’s stand, invitations to bid 
continue to be circulated to the carriers. In one instance it has been 
said that rather than do business on the basis of the North Carolina 
tariffs, the Army would use their own facilities. And on at least one 
occasion, the commission found it necessary to advise four carriers that 
“show cause” orders would be issued relative to cancellation of their 
certificates if they performed under bids filed with Camp Le Jeune. 

In Texas, another pitched contest is underway concerning the pro- 
priety of reduced rates on Government intrastate movements under the 
laws and constitution of that State. A lower court decision against 
reduced-rate privileges of the Government agencies has been appealed. 

In an earlier but nontheless significant case involving the law of 
Kentucky, the United States Court of Claims, on May 4, 1954, in 
Huges Transportation, Inc. v. United States (121 F. Supp. 212), held 
that the General Services Administration could not enjoy a reduced 
rate which the contract carrier had failed to submit to the Kentucky 
Department of Motor Transportation for approval. The importance 
of the case rests in the decision that section 22 does not permit Federal 
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agencies to flaunt State laws in the field of intrastate transportation, 
and, in so holding, the court was sufficiently impressed to consider that: 

It would seem unthinkable that the Federal Government which is responsible 
for the enactment and enforcement of such regulatory statutes as the Interstate 
Commerce Act and the Motor Carrier Act * * * should not be bound by the 
Same statutory limitations on its right of contracts as other shippers and users 
when it acts by contract in its nonsovereign capacity * * * as a shipper in 
intrastate commerce. 

If the competitive conditions permitted under section 22 have in- 
creased the burden of regulation and constrained the Interstate 
Commerce Commission in its efforts to curb and correct abuses, those 
States which preclude or make no provision for reduced rates to 
the Government have not evidenced similar constraint. Such States 
are free to take and have taken positive and affirmative measures to 
nip those abuses expected to be avoided by public regulation. 


ABUSES CITED IN PUBLIC PRESS 


One further example will be given of the pressure for cheaper 
rates. Exhibit No. 12 appeared in the Commercial Appeal, Memphis, 
Tenn., only a few mornings ago—on May 10, 1956. The article carries 
the title, “Low Bids Get Jobs, Navy Tells Movers,” and a subtitle, 
“Rates To Be Revealed.” Ignoring that part of the article dealing 
with an alleged incident of conflict of interest on the part of a civilian 
household goods supervisor, there are at least 5 matters recited in this 1 
article which deserve to be noted : 

1. The statement that a rate war is responsible for a limited number 
of firms getting business from the Memphis Naval Air Station. 

2. The statement that the Navy cmmnalies require giving business 
to the carrier “affording the lowest overall cost to the Government.” 

3. The statement that with 41 movers competing for business, the 
lowest rates on file with the naval installations were kept secret. 

4. The statement that between January 17, 1956, and April 21, 1956, 
the Memphis Naval Air Station received 19 notices of rate changes, 
most of them reductions. 

5. The statement that five firms recently were penalized by the 
Memphis Naval Air Station by being “suspended” for periods from 
30 days to indefinitely, for offenses which included “excessive transit 
time to San Diego,” a complaint that packers were drinking wine on the 
job, and “failure to provide unpacking services at the destination.” 

The accretion of abuses existing at this one naval air station ought 
to be compared with the statement made to the members of this sub- 
committee by the witness for the Department of Defense, in which 
he said : 

I have said over and over to the top officers of the Department that our rate 

oe > too high. We are getting organized to do something about it (transcript, 
p. 157). 
Tn fact, the tenor of this witness’ testimony before this subcommittee 
was to the effect that the Department of Defense insists on making the 
final determination as to whether or not a rate is “compensatory” with- 
out interference from the Interstate Commerce Commission. 
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WHAT CONSTITUTES AN ABUSE? 


The word “abuses” has been used in numerous instances in this 
presentation as a shorthand term to cover all of the host of conditions 
which have developed under the generative force of pressure of cheaper 
rates and unchecked disregard of restrictions. Many of these abuses, 
of course, represent downright misconduct on the part of wrongdoers, 
not only in doing things contrary to ordinary, common morality, but 
in doing things contrary to law and regulations. 

But, as we have endeavored to demonstrate, these abuses go further 
than that. They have their roots in and are responsive to an even 
larger abuse. If any of the large business or industrial firms in this 
Nation were to throw their weight around as the agencies of the 
Federal Government have done, they long since would have been sub- 
ject to prosecution under any number of laws. Yet no other economic 
force in this country is comparable in size and activity to the Federal 
Government, and, for that reason, no other force so completely over- 
whelms the individual. Nevertheless, the correctives available to 
check the abuses of economic power by big business or industrial firms 
are not applicable to the Federal Government when it acts in a similar 
role. 

An observation by James Madison is entirely appropriate: 

You must first enable the Government to control the governed ; and in the next 
place oblige it to control itself (The Wederalist, No. 51). 

Is it any wonder then that members of a regulated industry suffer 
loss of confidence and freely characterize acts of the Federal Govern- 
ment as “despotic,” “arbitrary,” “tyrannical,” “dictatorial,” and a host 
of other such terms when, on the one hand, they are closely regulated 
and supervised by an expert, specialized body and, on the other hand, 
subjected to all the abuses inherent in uncontrolled exercise of great 
economic power ? 


EARNINGS AND FINANCIAL CONDITIONS IN THE MOVING INDUSTRY 


The Government agencies opposed to elimination of the Government 
free of reduced rate privilege contend that the carriers would not 
extend services to the Government below a compensatory level. While 
it is true, as evidenced by some of the letters contained in exhibit 
No. 2, that some carriers will not expose themselves to the hazards of 
competing for Government traffic, it is also true that public regulation 
would not be necessary if self-regulation would suffice or private regu- 
lation were possible. 

The Government witnesses then argue, with some propriety, that it 
is the carriers who are responsible for the chaotic and demoralized 
conditions which exist under section 22 since it is within their power to 
extend or withhold a reduced rate. Faced with a practical problem, 
the carriers are required to lower their rates in a race to get business 
where others could take it from them. Asa result, Government traffic 
most frequently is handled at a tremendous loss. And very often the 
rates they charge elsewhere are not enough to make up for the losses; 
sustained in handling the Government traffic. 
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It was just such conditions which led the Interstate Commerce Com- 
mission examiner, in /ncreased Rates on Household Goods (1. and S. 
docket No. M4739), at sheets 20 and 21, to observe: 

Respondents participate in the transportation of military traffic and to the 
extent they transported shipments under these lower rates, they do so under the 
provisions of section 22 of the act which permits carriers to transport property 
for the United States at free or reduced rates. No doubt, such transportation was 
a contributing factor to the here disclosed financial plight of respondents but this 
record does not reveal to what extent. However, there is nothing the Commission 
can do directly or indirectly to eliminate the competitive bidding under the provi- 
sions of section 22 for military traffic at rates lower than those in respondents’ 
tariffs lawfully on file with the Commission. 

Examination of the letters contained in exhibits Nos. 2 and 3 dis- 
closes the fact that independent tariff No. 7 is most commonly referred 
to in connection with Government traffic. The traffic is said to move at 
the rates contained in No. 7, or at some reduction of from 5 to 20 percent 
below No. 7, or at rates contained in independent tariff No. 8 when such 
rates are below the rates contained in tariff No. 7. 

In order that the significance of this may be understood, it is neces- 
sary to explain that approximately 80 percent of the interstate movers 
participate in the rate level generally represented by Tariff No. 47—A, 
MF-I. C. C. No. 57, published by the Household Goods Carriers Bu- 
reau. Most of the remaining 20 percent of the interstate movers 
participate in the rate level nail represented by Tariff No. 10, 
MF-I. C. C. No. 24, published by the eties & Warehousemen’s Asso- 
ciation of America, formerly the Independent Movers and Warehouse- 
men’s Association. The rates published in tariff No. 10 vary approxi- 
mately from 7 to 10 percent less than those contained in Tariff No. 
47-A. In other words, the estimated 3,300 interstate movers subject to 
the jurisdiction of the Interstate Commerce Commission employ the 
rate levels contained in the two tariffs represented by tariff No. 47-A 
and tariff No. 10. 

Government traffic moving at reduced rates, however, is moving on 
rates contained in tariff No. 7, or some reduction therefrom. In some 
instances, Government traffic is moving at rates contained in former 
Independent Movers & Warehousemen’s Tariff No. 4 (exhibit No. 2, 
letter 15). Tariff No. 4 was published and became effective on August 
1, 1943, and was succeeded on April 1, 1946, by Independent Movers & 
Warehousemen’s Tariff No. 5. There are no lawful participants in 
tariff No. 4. Tariff No. 5 also applicable on Government traffic from 
some installations, was succeeded by tariff No. 6 on April 19, 1948, 
although for all practical purposes is as obsolescent as tariff No. 4, 
having only one participant with limited authority as shown in ex- 
hibit No. 13. 

The only four lawful participants in tariff No. 6 are shown in exhibit 
No. 14. Tariff No. 6 was succeeded by tariff No. 7 effective December 
31, 1950, and, in turn, was abandoned by the overwhelming number 
of its participants in favor of tariff No. 8 which became effective Sep- 
tember 29, 1951. Tariff No. 8, MF-I. C. C. No, 22, later designated as 
Tariff No. 8A, MF-I. C. C. No. 27, was abandoned in favor of tariff 
No. 9, effective September 15, 1953. And effective January 10, 1955, 
the preponderating number of members of the Movers & Warehouse- 
men’s Association abandoned the rates contained in No. 9 in favor 





TRANSPORTATION POLICY 919 


of tariff No. 10. In short, there have been three general rate increases 
since tariff No. 7 was the general rate level employed by more than 400 
interstate movers. 

As can be seen in exhibit No. 15, there are only two lawful partici- 
pants in tariff No. 7 at the present time. Both carriers are restricted 
to radial operations which extend over limited areas. Nevertheless, 
the obsolesecent rate structures—or reductions therefore—long since 
abandoned by all but a handful of carriers, are employed for the 
preponderance of Government traffic moving at roniedl rates. 

e significance of these reductions becomes all the more apparent 
by reference to the analysis of reductions from the prevailing lawful 
rate structures contained in exhibit No. 16. Reductions from tariff No. 
47-A—the rate structure employed by 80 percent of the interstate 
movers—and from tariff No. 10—the rate structure employed by most 
of the remaining 20 percent of the industry—to the rate structures of 
tariffs Nos. 6 and 7 are illustrated in this exhibit. 

In /ncreased Rates on Household Goods (1. & 8. docket No. M-4739), 
the Military Establishments disclosed that 90 percent of military ship- 
ments move in the weight bracket from 2,000 to 3,999 pounds and 
ee bracket of 600 to 1,800 miles. Hence, only those rates are 
shown. 

Government traffic moving on tariff No. 6 rate structure moves at 
from 17.3 to 22.3 percent below the rate structure on tariff No. 10 and 
from 22.1 percent to 27.3 percent below the rate structure of tariff 
No. 47-A. Government traffic moving on tariff No. 7 rate structure 
moves at from 14 to 16 percent below the rate structure of tariff No. 10 
and from 19.8 percent to 21.2 percent below the rate structure of tariff 
No. 47-A. To the extent that Government traffic moves at reductions 
from tariffs Nos. 4 and 5, such traffic moves at even greater reductions 
from the prevailing rates applying to the general public. 

The effect on earnings and the financial condition of the moving 
eee is illustrated in the abstract of earnings found in exhibit 
No. 17. 

Examination of this exhibit reveals that a number of class I carriers 
are operating at a loss and, where this is not true, the margin of revenue 
is uncomfortably close to the cost of operations. 

The following table, compiled upon information taken from exhibits 
introduced before the Senate Subcommittee on Surface Transportation 
in 1954 during testimony on S. 904 and from exhibit No. 17, illustrates 
the perilously narrow margin of profit on which the largest carriers 
in the moving industry have operated over the past 5 years. 


Operating ratio (percent) 

















1951 | 1952 1953 1954 | 1955 
Participants in No. 47-A or equivalent ___.-....-..--- 97.3 98. 3 98. 2 97.7 97.3 
Participants in No. 10 or equivalent _._.......-..-..- 98. 0 99. 2 | 98.9 98. 7 98. 4 


The table graphically illustrates the intolerable earnings position 
and financial condition of the moving industry. Such condition 
prevails despite the fact that general rate increases were obtained in 
1951 and again late in 1953. And it should be noted that the operat- 
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ing ratios are computed before deductions for Federal and State 
ieome taxes, which admittedly cannot amount to a significant sum 
in view of such narrow margins of profit. 

Although the figures illustrated relate to the larger movers, it is a 
reasonable assumption that the smaller movers suffer even more from 
the destructive practices prevailing upon Government traflic and 
close daily contact with such carriers confirms that to be a fact. 
The larger movers, by a more complete organizational setup are in 
much better position to employ economics of load factor and mini- 
mum empty miles than the thousands of smal] movers. Thus, where 
the larger carriers were retaining approximately 2 cents out of every 
dollar of revenue before income taxes last year, the smaller movers 
were retaining even less. 

Under such conditions, no carrier has the incentive nor is it able 
to expand, improve, and innovate better service and techniques of 
doing business. In fact, the practically nonexistent level of profit is 
responsible for the deterioration in quality of service available to the 
moving public. Considering that military shipments alone consti- 
tute an estimated one-sixth of the moving industry’s total volume 
of interstate business, and, in some instances, as much as one-half or 
more of an individual mover’s business, the reduced rates under which 
such traffic moves very seriously affects the service available with 
adverse and detrimental consequences as we have endeavored to 
demonstrate in the foregoing presentation. 


OBJECTIONS WHICH MAY BE ANTICIPATED 


Government procurement agencies opposed to elimination of 
section 22 invariably advance the argument that flexibility in rate 


publication and rate adjustment would be eliminated. It is con- 
tended that published rates may not be available when needed be- 
tween isolated points which are located off the main commercial 
routes or in event of catastrophe, war, or other emergency. The fact 
is all movers publish rates which are based on mileage and weight 
factors and rates between every point in the country, irrespective of 
how isolated, can be et immediately from tariffs on file with 


the Interstate Commerce Commission. 

With respect to the need for flexible rate adjustment, there exists 
under the present law and regulations provision for filing tariff 
changes on less than 30 days’ notice where actual emergency and good 
cause are shown to exist (49 U.S. C., secs. 6 (3), 317 (c), 906 (d), and 
1005 (d)). (See for example Tariff Circular MF-3, rule 21 (a).) 

Beyond this it obviously was intended that the purpose of public 
regulation was to put an end to flexible rate adjustments which ex- 
perience, prior to regulation and now in connection with Government 
traffic, has shown to result in demoralized transportation conditions. 

With reference to the avowed need for security as an argument 
against rate publication with the Interstate Commerce Commission, 
very often items which would require secrecy in connection with their 
movement are of highly fragile, delicate, or valuable nature and re- 
quire a high degree of specialized service and equipment and for such 
reason would be moved, as commercial firms do, in closed moving vans 
under the designation of “household goods as defined by the Commis- 
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sion.” Government agencies frequently handle sensitive movements 
in this manner in recognition of sound commercial practices and the 
practical advantages of the service available. 

The service requirements are similar to that required for the move- 
ment of delicate and valuable items in and out of homes and movers 
simply identify their shipments on bills of lading and freight bills as 
“household goods as defined by the Commission” since to do otherwise 
by listing the individual items contained in a shipment on such docu- 
ments would be unduly burdensome. 

Insofar as movers are concerned, therefore, the argument involving 
“security” is not sound. 

Another argument against elimination of section 22 which is ad- 
vanced regularly is that such amendment would cost the Government 
nadipiohny millions of dollars. There are two considerations here, 
however, which all too often are overlooked. The first properly may 
be the consideration that to the extent private shippers contribute to 
the losses sustained on Government traffic, the cost of Government is 
transferred from the general public to such shippers. 

The second consideration is that the savings claimed through use 
of reduced rates are largely illusory. Not only is there a duplication 
of regulatory effort by each agency which procures transportation 
services but there are additional administrative costs involved, as 
readily admitted by the witness for the Department of Defense, in 
seeking out the cheapest transportation rates. The expert staff main- 
tained by the Interstate Commerce Commission likely is exceeded in 
size by the various military establishments, the General Accounting 
Office and the other executive agencies which procure transportation 
services, audit payments, maintain inspectors, handle negotiations, 
settle claims, and otherwise engage in analyzing traffic and rates. 
Moreover, the cost of settling claims undoubtedly would represent a 
startling sum if the information were made available. Quite by 
chance it was learned in 1954 that the Air Force alone paid to its per- 
sonnel damage settlements as follows: 1951, $190,719; 1952, $237,779; 
and 1953, $430,648. : 

We can only assume that the other military branches of the Govern- 
ment have experienced the same rise in claims payments, but this is 
knowledge which only the military can furnish and very obviously 
must be charged to the alleged savings under section 22, reduced rates. 

We would respectfully urge, therefore, that careful consideration 
be given to any contention of alleged savings under section 22, or any 
other similar reduced-rate provision advocated, for its true value as 
to exact cost to the Government and to the cost inflicted upon military 
personnel and the shipping public by way of demoralized and unsatis- 
factory service. 

CONCLUSION 


In conclusion, ‘it is sincerely hoped that we have impressed the 
members of this subcommittee with the need to correct the abusive con- 
ditions which have been brought about under a double standard of 
Government regulation. The forces of supervised, expert control 
exercised by the Interstate Commerce Commission and the several 
State regulatory bodies in the public interest are virtually nullified 
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by the contrary forces exercised by those Government agencies which 
demand harsh and destructive competitive practices for participation 
in the traffic which they hold out. Not the least galling element in 
the ordeal of the honest and conscientious mover is the offhand in- 
difference and complacency of the Government toward sharpsters and 
those who cut corners in observing the law. 

We cannot express too strongly the urgency for early and favorable 
consideration by this subcommittee of the principle contained in 
H. R. 525, which was introduced early in the first session of this Con- 
gress and which is before you for consideration. 

Mr. Harris. Thank you very much, Mr. Rowan, for a thorough and 
well prepared statement on this subject from the viewpoint of the 
association which you represent. 

Mr. Rowan. May I in turn, Mr. Chairman, thank you and the mem- 
bers of your committee for the privilege of coming ae I am sorry 
for the length of time that it has required, but I am pleading the case 
of a sick industry, sick financially and morally. I do hope I have 
made my case clear. Thank you. 

Mr. Harris. You may have the privilege of including with your 
statement your exhibit No. 1, which is a list of those affiliated with 
your organization. We will receive the rest of your exhibits for the 
files and will have an opportunity to go over them to determine which 
ones it would be advisable to include in the record. 

Mr. Rowan. Thank you, sir. 

(The document referred to follows :) 


EXuHisit 1 


Birmingham Warehousemen’s Club, Birmingham, Ala. 

Buffalo Independent Movers’ & Truckers Association, Buffalo, N. Y. 
Buffalo Van Owners Association, Buffalo, N. Y. 

California Moving & Storage Association, Los Angeles, Calif. 

Central New York Warehousemen’s Club, Utica, N. Y. 

Certified Warehouses, Inc., Tuckahoe, N. Y. 

Cincinnati Van Owners & Warehousemen’s Association, Norwood, Ohio. 
City Movers’ Association, Inc., New York, N. Y. 

Cleveland Furniture Warehousemen’s Association, Cleveland, Ohio. 
Colorado Transfer & Warehousemen’s Association, Denver, Colo. 
Connecticut Warehousemen’s Association, Hartford, Conn. 

Cuyahoga County Van Operators Association, Parma, Ohio. 

Detroit Van Owners Association, Detroit, Mich. 

General Tariff Bureau, Lansing, Mich. 

Georgia Household Goods Movers’ Association, Atlanta, Ga. 

Household Goods Carriers’ Bureau, Washington, D. C. 

Household Movers’ Association, Springfield, Mass. 

Hudson Valley Movers’ Association, Port Jervis, N. Y. 

Illinois Movers’ Tariff Bureau, Springfield, Ill. 

Illinois Warehousemen’s Association, Chicago, Ill. 

Indiana Household Movers’ & Warehousemen’s Association, Indianapolis, Ind. 
Interstate Movers’ Tariff Bureau, Inc., New York, N. Y. 

Iowa Warehousemen’s Association, Des Moines, Iowa. 

Long Island Moving & Storage Association, Richmond Hill, N. Y. 

Long Island Warehousemen’s Association, Forest Hills, Long Island, N. Y. 
Maine Movers’ Association, Portland, Maine. 

Massachusetts Furniture Warehousemen’s Association, Boston, Mass. 
Massachusetts Furniture & Piano Movers Association, Cambridge, Mass. 
Mayflower Warehousemen’s Association, Indianapolis, Ind. 
Michigan Movers & Warehousemen’s Association, Lansing, Mich. 
Milwaukee Furniture Movers Association, Milwaukee, Wis. 
Minnesota-Northwest Warehousemen’s Association, Minneapolis, Minn. 
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Movers’ Association of Chicago, Chicago, Il. 

Movers Conference of Kansas, Topeka, Kans, 

Movers & Warehousemen’s Association of America, Inc., Washington, D. C. 
Movers’ & Warehousemen’s Association of Maryland, Inc., Baltimore, Md. 
a k. 3 & Warehousemen’s Association of Greater New York, Inc., New York, 
New Jersey Furniture Warehousemen’s Association, Newark, N. J. 

New York Furniture Warehousemen’s Association, New York, N. Y. 

New York State Warehousemen’s Association, Rochester, N. Y. 

North Carolina Household Movers Association, Raleigh, N. C. 

Northern Virginia Movers’ Association, Arlington, Va. 

Ohio Movers and Warehousemen’s Association, Columbus, Ohio. 

Ohio Household Goods Carriers’ Bureau, Warren, Ohio 

Oklahoma City Warehouse & Transfermen’s Association, Oklahoma City, Okla. 
Omaha Warehousemen’s Association, Omaha, Nebr. 

Oregon Draymen & Warehousemen’s Association, Portland, Oreg. 
Pennsylvania Furniture Warehousemen’s Association, Harrisburg, Pa. 
Pennsylvania Furniture Warehousemen’s Association, Philadelphia Chapter 
Pennsylvania Furniture Warehousemen’s Association, Pittsburgh Chapter 
Portland Warehousemen’s & Draymen’s Association, Portland, Oreg. 

Rhode Island Warehouse & Movers Association, Providence, R. I. 

Rochester Truckmen’s & Warehousemen’s Association, Rochester, N. Y. 
Rockford Movers’ & Truckers’ Association, Rockford, III. 

St. Louis Furniture Warehousemen’s Association, St. Louis, Mo. 

San Francisco Movers’ Association, San Francisco, Calif. 

South Carolina Household Goods Movers Association, Columbia, S. C. 
Southeastern Warehousemen’s & Movers Association, Atlanta, Ga. 
Southwest Warehouse & Transfermen’s Association, Fort Worth, Tex. 
Spokane Warehouse & Transfer Association, Spokane, Wash. 

Tennessee Movers Association, Nashville, Tenn. 

Upper New York Warehousemen’s Association, New York, N. Y. 

Virginia Movers’ & Warehousemen’s Association, Roanoke, Va. 

Western States Movers Conference, Los Angeles, Calif. 

Wisconsin Warehousemen’s Association, Milwaukee, Wis. 


Mr. Harris. I wonder if there are any questions by anyone. Mr. 
Mack, do you have any questions ? 

Mr. Mack. None. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsuaw. I do have a question or two along the lines I was 
asking a moment ago. In other words, if the gross business of the 
Movers Conference membership is a certain amount, that amount is 
not stated, but one-sixth of it is Government business and 90 percent 
of that Government business or 90 percent of one-sixth is under sec- 
tion 22 and is subject to 5 to 20 percent discount. There are some 
figures that go along with those percentages representing the gross 
and the one-sixth and the 90 percent of one-sixth and then the discount 
on the 90 percent. I don’t know what discount figure to apply to it, 
whether it be the 5 or the maximum of 20, but some figure should be 
applied overall to show the net loss from the published rates on the 
handling of this Government transportation. I presume that those 
figures can be supplied, and I think it would be well to place them in 
the record. I believe you are the best person. to put them in. 

Mr. Rowan. All right, sir, I will do that. As I understand you, 
Mr. Hinshaw, you want the figure representing the volume of Gov- 
ernment business as near as we can compute it, the relationship to that 
of section 22 rates—— 

Mr. Hinsnaw. The relationship of 90 percent of it or thereabouts 
which you said was at reduced rates under section 22. 
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Mr. Rowan. The relationship of reduction applied percentagewise 
over that 90 percent. 

Mr. Hinsuaw. Yes. I have very little patience, I may say, with a 
member of the Government who says that the Government is going to 
lose so much money if you put us on standard rates. I always have 
felt that through the carriers the Government was robbing its own 
people, the people generally, by so-and-so much instead of saving that 
amount of money, because after all, somebody has to pay the bill. 

Mr. Rowan. My personal opinion, Mr. Hinshaw, 1s that the last 
rate increase that we got in 1953 for the most part would not have 
been necessary had Government transportation rates been stabilized 
at that time. It just cannot add up any differently. If you give it 
away in one direction, you have to recover it in another. 

Mr. Hinsuaw. Thank you. 

Mr. Harris. In providing the information, Mr. Rowan, you might 
take into consideration the statement of the Department of Defense 
and the chart which was filed by the witness for the Department along 
with his statement, in which he showed the transportation of things, 
as he called it, for the fiscal years 1954 and 1955, and also the trans- 
portation. of passengers, a alee of expenditures for the — 
1954 and 1955, and so forth. I thought you might want to refer to 


that as you try to get this information. 
(The information to be supplied follows :) 


SUPPLEMENTARY STATEMENT OF JAMES F. ROWAN ON BEHALF OF THE MOVERS 
CONFERENCE OF AMERICA 


Mr. Chairman and members of the committee, at your request -we will en- 
deavor to: shew the net loss of revenue suffered on the handling of Govern- 
ment transportation at reduced rates (transcript, p. 1236). 

Spokesmen for the Department of Defense have frequently stated, in con- 
nection with statements addressed in 1953 to the House Committee on Inter- 
state and Foreign Commerce with reference to H. R. 3290 and in 1954 to the 
Subcommittee on Transportation of the Senate Committee on Interstate and 
Foreign Commerce with reference to S. 904, that the annual transportation of 
household goods for the Military Establishments amounts to an estimated 
$54 million. The Military Establishments initially developed such figure for 
use by the Department of Defense in 1953 in connection with the hearings held 
by the Interstate Commerce Commission in Increased Rates on Household 
Goods, I. and S. Docket No. M-4739, and the testimony presented by the De- 
partment of Defense on H. R. 3290. 

The annual transportation of the household goods for the Military Establish- 
ments has remained at a relatively stable and constant level over the past 
few years. Such fact is attributable to the stability in the number and size of 
military installations and to the increasing efforts to make military life an 
attractive career. The latter is best illustrated by the following excerpt from 
a letter addressed by the United States Naval Gun Factory to members of 
the moving industry under date of April 16, 1956 : 

“Much has been said and written as to the importance of the proper move- 
ment of household goods on the morale and welfare of military personnel. 
Moving time in the military is a constantly recurring necessity and a time 
that should be made as easy as possible for the family moving. It is difficult to 
measure your contribution in dollars and cents to your national defense; how- 
ever, your efficient operations have a far-reaching effect on our military fam- 
ilies. It goes without saying that a man whose family is well taken care of is 
of course a better man for his particular organization. Since moves do recur 
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so often in, the military, suecessful. and trouble-free moves: play a considerable 
role in the appeal of the service as a career to officers and men alike.» Because 
of the economy involved as well as the higher state of efficiency and readiness, 
the retention of trained personnel on a career basis is of considerable concern 
to all of us.” 

Assuming, therefore, the validity of the $54 million figure which was de- 
veloped by the: Department of Defense in 1953 and referring to statements made 
in earlier testimony before this committee, it is possible to arrive at a near 
estimate of the amount of revenue lost on the movement of household goods 
for the Department of Defense at reduced rates. 

With reference to my earlier statement at pages 1199-1200 of the transcript, 
it was pointed out that more than 3 out of 5 military installations move 100 
percent of their household goods shipments at section 22 reduced rates and that 
4 out of 5 move 80 percent or more of their household goods shipments at 
section 22 reduced rates. It was further pointed out that this situation com- 
pared similarly with the situation which existed in 1954 when the Senate sub- 
committee found that, based upon figures which were extracted from traffic 
studies submitted in the form of exhibits by the military establishnents in 
the above-referred-to rate case, more than 60 percent of the military shipments 
of household goods moved at reduced rates. 

Referring also to the earlier testimony which we offered at pages 1227-1228 of 
the transcript, it was pointed out that Government traffic is moving at reductions 
from published tariff rates of from 14 to 27.3 percent and, in some instances, Gov- 
ernment traffic is moving at even greater reductions from the prevailing rates 
applying to the general public. 

For purposes of simplification, using a median rate reduction of 23 percent and 
the most conservative figure of 60 percent as the amount of Government traffic 
moving at reduced rates, the net loss of revenue to household-goods carriers, be- 
cause of rate reductions from published tariffs, amounts to approximately $7.5 
million. 

As related to this committee in my earlier testimony, Government traffic is 
handled at a tremendous loss and the rates which are charged elsewhere are not 
enough to make up for the losses sustained in handling such traffic. Lost revenue 
not recovered through alleged abuses and discrepancies in weights and accessorial 
service charges and through higher rates charged to the shipping public, must be 
sustained by the carriers. 

While it might be supposed that the loss of revenue of $7.5 million to household- 
goods carriers would represent an increased cost by that amount to the Govern- 
ment if section 22 were amended, such reasoning would not be justified. Much 
of the savings now claimed through use of section 22 reduced rates are dissipated 
in added costs to the Government. 

Elimination of the section 22 free-or-reduced rate privilege would eliminate 
substantial costs, or, stated another way, would result in substantial savings to 
the Government, if it were not encumbered with the large numbers of additional 
personnel and administrative expenses directly traceable to and resulting from 
efforts to buy household-goods transportation at less than lawfully published 
tariff rates. The word “substantial” is used advisedly. Unfortunately, however, 
only the Government agencies could provide the committee with information 
as to the amount of such costs in absolute terms. 

Another expenses item which would be materially reduced relates to the dam- 
age claims paid by the Government under its self-insurance program. This item 
was referred to in my earlier testimony in which I provided figures to show the 
increase in damage claims from $190,000 in 1951 to $430,000 in 1953 which the Air 
Force alone paid to its personnel in settlement of damage claims (transcript, p. 
1232). So that this committee may not underestimate the importance of this one 
item alone, we quote from a letter of the United States Department of Agriculure 
under date of May 23, 1956, referred to our office, which reads as follows: 

“Gentlemen: Have you information on the causes of and the extent of damage 
to ‘motor freight’ shipments of household goods? 

“The Packaging Research Division of the United States Forest Products Labo- 
ratory under a contract with the United States Air Force is studying this prob!~m 
in connection with freight shipments of the household goods of Air Force per- 
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sonnel. This study will serve as a basis for further research and subsequent 
recommendations aimed at reduction of the damage. 

“Any information that you can provide relating to this problem will be ap- 
preciated.” 

In other words, the problem of damage claims has reached such serious propor- 
tions as apparently to justify one department of the Government awarding a 
contract to another department of the Government for research and study for 
the purpose of finding a solution to the problem when, in reality, the increasing 
number of damage claims is directly traceable to the demoralized conditions and 
deterioration in service brought about under abuse of the reduced rate privilege. 
We feel rather confident that the total amount of such damage claims paid each 
year by the military establishments could be supplied to the committee by such 
Government agencies. 

Another factor which would offset an increase in cost to the Government of 
$7.5 million is the fact that the rate structures contained in the published 
tariffs on file with the Interstate Commerce Commission would not have to sustain 
a major portion on the revenues lost on reduced rates under section 22. 

Therefore, although the household-goods carriers suffer an estimated loss of 
revenue each year of $7.5 million, elimination of section 22 would not neces- 
sarily mean an increase of $7.5 million in cost to the Government. It was for 
this reason that, in our earlier testimony, we described alleged savings under 
section 22 as largely illusory and we again would respectfully urge that careful 
consideration be given to any and all contentions of alleged savings under sec- 
tion 22 for their true value as to exact cost to the Government and to the shipping 
public and to the further cost inflicted upon military personnel and the shipping 
public by way of demoralized and unsatisfactory service. 


Mr. Harrts. Mr. Hale, do you have any questions? 

Mr. Hatz. No. I should like to say, with great inelegance, that 
I think Mr. Rowan has said a mouthful. 

Mr. Harris. May I inquire how many movers are not members of 
your organization, the Movers Conference of America? 

Mr. Rowan. It would be a very small percent, because where we 
do not have individual direct membership, we have supplied you 
with a list of the associations that belong. Of course it is con- 
ceivable that within any of those localities some movers for their 
own reasons do not belong to those associations. Some of them, how- 
ever, have direct membership in the conference even though they 
don’t belong to those associations. Others don’t belong to the confer- 
ence or the association, but it is a minority. 

Mr. Harris. Those who are not members of the Movers Conference 
file separate tariffs? 

Mr. Rowan. No. I should explain quickly that the conference does 
not concern itself with matters of tariff. It is an organization which 
deals principally in an educational program, legislative, and public- 
relations requirements, and is a service to the moving industry, irre- 

tive of how a carrier or group of carriers may think ratewise. 

e have nothing to do with rates generally in the industry. In the 
industry there is generally ample competition even for the private or 
commercial shipper. As I testified here substantially, we have two 
sets of rates, the so-called high rate and the so-called 90 percent rate. 
Eighty percent of the industry uses the high rate, and approximately 
20 percent use the low rate. But those distinctions do not arise in 
the conference. They all belong to the conference. They look to the 
conference for presentations such as we have made here on behalf of 
the industry as a whole. 
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Mr. Harris. I had understood that those who did not belong to the 
Movers Conference filed separate rates. 

Mr. Rowan. No, that is not correct, Mr. Chairman. The confer- 
ence has nothing to do with rates in any manner, shape, or form. 
There are two principal bureaus that publish rates on a nationwide 
basis and, in addition, there are some minor bureaus. Some carriers 
file their individual tariffs. 

Mr. Harris. Do the tariffs by both groups, those who belong and 
those who do not belong, compare favorably ? 

Mr. Rowan. In a general sense, yes. I have in front of me the 
tariff I used just to read those additional services from. It is parti- 
cipated in by approximately 80 percent of the industry. The rates 
are published on a mileage basis strictly in accordance with the Com- 
mission’s regulations. We can’t publish different from what the speci- 
fic regulations of the Commission are affecting household goods car- 
riers. The Commisison does not necessarily determine the level of 
the rate. So there is some competition in the general trade in those 
two differentials of rates. 

Mr. Harrts. Do those who are not members of the Movers Confer- 
ence, even though it is a small percent, grant section 22 quotations 
which are below the rates and charges published in their own tariffs? 

Mr. Rowan. It is a question of the kettle calling the pot black. 
You never find out who the bird was who quoted that low rate. I 
am pretty much of the opinion, though, that you could not point the 
finger at any one earrier and be sure you had him. We are all guilty 
of it. We all agree that it is a necessity to retain business. 

Mr. Harris. You have presented a very well prepared and forceful 
statement on the reasons why you and those associated with you feel 
that section 22 should be repealed, and we want to thank you for it. 

Mr. Hinsuaw. Is there any difference in the services performed by 
those who adhere to tariff No. 47-A and to tariff No. 10? 

Mr. Rowan. I would not say so, Congressman, in the general sense. 
Some firms have a way of controlling their costs. It doesn’t necessarily 
mean that because a rate is lower, the service is less, until you get down 
to the point where the rate is not compensatory, and then of course 
everybody pays for that. 

Mr. Hinsuaw. The fact that the tariffs participated in by 20 percent 
of the moving industy are 7 and 10 percent below the tariff participated 
in by 80 percent, I suppose, itself is something subject to challenge by 
the Interstate Commerce Commission or by other appropriate agency 
of the Government. 

Mr. Rowan. I might add this point, which I think is important. 
While nobody that I know of in the moving industry—and [I travel 
a lot and talk and listen to them—is opposed to removal of section 22 
a number of them have concern as to what the competitive effect would 
be with the removal of section 22 on the General Accounting Office’s 
requirement that they employ the carrier with the lowest published 
rate. The answer to that has been the belief that the Interstate 
Commerce Commission, maybe through direction of Congress, would 
establish a minimum rate on household goods within a limited time, 
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withholding the effective date of elimination of section 22 until that 
minimum rate has been established. 

Mr. Hinsnaw. In view of the fact that there are two tariffs, I should 
assume that those who adhered to tariff No. 10 probably would get the 
Government business, wouldn’t they ? 

Mr. Rowan. That is right. That would be the assumption under 
the present system. 

r. HinsHaw. Which would mean that the other tariff adherents 
would have to meet tariff No. 10 or else. 

Mr. Rowan. That is right. It would be a process of separating 
the men from the boys one way or the other, but there would have to be 
a level somewhere beneath which a prudent carrier would not want 


to go. 
Mr. Hrnsuaw. That is all. 
Mr. Harris. Thank you very much, Mr. Rowan. 
Mr. Rowan. Thank you, sir. 
Mr. Harris. Is Mr. William H. Ott present ? 


STATEMENT OF WILLIAM H. OTT, CHAIRMAN, LEGISLATIVE COM- 
MITTEE, THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Harris. Mr. Ott, is it your intention to go through all of this 
statement ? 

Mr. Orr. No, sir, you will find at the end of it a good deal which is 
exhibit to which I will refer but not attempt to read. 

Mr. Harris. How much time will you require ? 

Mr. Orr. There are some 27 pages, not all of which are complete 
pages. I would estimate 45 minutes, probably. 

r. Harris. I think we are going to have to start limiting the time. 
I say that for the benefit of the other witnesses who will appear, be- 
cause much as we like to give everybody as much time as they want, 
a practical situation faces the committee. 

Mr. Orr. On certain subject matters which I will cover I will at- 
tempt to limit the testimony. 

Mr. Chairman and gentlemen of the committee, my name is William 
H. Ott. Iam general traffic manager of Kraft Foods Co. with offices 
in Chicago, Ill. I appear here today as chairman of the legislative 
committee of the National Industrial Traffic League whose offices are 
at 711 Fourteenth Street NW., Washington, D. C. I appear here to 
state the position of the membership of that league with respect to 
H. R. 6141 and the other bills on transportation subject matters now 
being heard by the subcommittee. 

The National Industrial Traffic League is a national organization 
of those directly and individually engaged in the shipment and receipt 
of commodities; its membership also includes chambers of commerce, 
boards of trade, and similar commercial organizations whose members 
likewise have a substantial and continuing interest in traffic and trans- 
portation matters. The league represents and expresses the interest 
of those who actually ship and receive freight, the payers of trans- 
portation es it has no carrier membership. Membership is 
drawn from all parts of the United States and includes practically 
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every line of industrial and commercial activity. Members make use 
of all of the different types of transportation—railroad, motor carrier, 

vater line, and freight forwarder—and have a direct interest in the 
continued operation and well-being of these types of transportation. 

The subject matter of the report prepared by the Presidential Ad- 
visory Committee on Transport Policy and Organization, and of 
H. R. 6141, has received long and careful study in league committees 
and was acted upon by the membership after lengthy debate at the 
annual meeting in November 1955. The position there taken is the 
one I present to you today. While the league does not approve in de- 
tail all of the recommendations of the Cabinet Committee—or all of 
the statutory changes in H. R. 6141 implementing those recommenda- 
tions—it is In general agreement with the theory and underlying phil- 
osophy of those recommendations and strongly supports them. 1 em- 
phasize this general agreement because so much of this statement is of 
necessity given to discussion of points on which the league expresses 
dissent. 

The Cabinet Committee report sets up four objeetives of its reeom- 
mendations: 

1. Horas reliance on competitive forces of transportation in ratemaking 
in order— 

(a) to have transportation enterprises function under a system of dynamic 
competition which will speed up technical innovation and foster the de- 
velopment of new rate and service concepts ; and 

(b) to enable each form of transport to reflect its abilities in the market 
by aggressive experimentation in rates and service in order to demonstrate 
to the full its possibilities for service to the shipping and traveling public; 

2. Maintenance of a modernized and financially strong system of common 
carrier transportation ; 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs ; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 

The second, third, and fourth of these objectives require no comment ; 
their desirability is self-evident. The first objective is the one with 
respect to which substantial dispute exists and is the one which H. R. 
6141 specifically is intended to accomplish. Here again may I repeat 
the league strongly supports the essentials of this first objective, a 
greater degree of freedom to the management of individual carriers, 
less detailed control and regulation by Government agency, and a 
greater reliance upon competitive forces, particularly in ratemaking, 
as providing adequate protection of the public interest. 


NATIONAL TRANSPORTATION POLICY 


As a desirable step in the carrying out of this greater freedom to 
management and increased reliance upon competition, the league sup- 
perms the revision of the national transportation policy as set out in 

. R. 6141 with, however, certain important changes. As appendix A 
attached to this statement I have reproduced from H. R. 6141 the pro- 
posed national transportation policy, indicating therein the additions 
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and deletions which the league requests. If you will refer to that ap- 
pendix I will comment briefly on the more important of such changes. 

That appendix appears following page 27 of = statement. 

By far the most important of the changes in the national polic 
statement, as requested by the league, is the elimination of the conclud- 
ing language of the present policy as set out in lines 7, 8, and 9, page 
3 of H. R. 6141 (see appendix A) and the substitution of the following: 

The foregoing declaration of national transportation policy does not confer 
any authority or impose any restriction on the Commission which is not pro- 
vided in the substantive provisions of the act and is to be used solely as a state- 
ment of congressional intention for guidance in the interpretation, administra- 
tion, and enforcement of the act. 

The change proposed is to make clear that the transportation policy 
statement is to be treated as a preamble, a guide to the Commission in 
their administration of authority elsewhere granted in the act, and is 
in itself intended to neither expand nor limit any substantive provis- 
ions contained in the body of the act. In short, the transportation 

olicy should be no part of the substantive law. It should give the 

ommission no power to perform any act, no jurisdiction over any 
subject matter, not otherwise set out in the body of the act. It is the 
belief of the league that Commission decisions in recent years, and 
court decisions sustaining such Commision determination, have so 
construed the act as to make the transportation policy statement a 
substantive part of the law. 

Mr. Fort in his testimony before this committee very recently, com- 
mented that the policy statement had come to be regarded as a part of 
the substantive law. This the league considers highly undesirable, 
and to prevent its recurrence, proposes the amendment of the policy 
statement as here set out. 

As illustrative of what the league has in mind I quote the following 
from Senate Report No. 1039, 82d Congress, 1st session, Progress 
Report on Domestic Land and Water Transportation, submitted by 
Senator Bricker : 

There is good reason why a statement of transportation policy should be 

treated as an integral part of the substantive law and not merely as one more 
congressional declaration of noble purposes. 
With this the league is in fundamental disagreement. More in point 
is the following a from a decision of the United States Dis- 
trict Court, Northern District of Alabama, in American Trucking 
Assns. v. U. 8. (101 F. Supp. 710) : 


Starting with the premise that the Interstate Commerce Act of 1940, enun- 
ciating a national transportation policy, was intended to expand the statutory 
jurisdiction of the Commission, we enter upon a consideration of those clauses 
and sections of part II of the act wherein the power to establish the rules and 
regulations in controversy is supposed to have been conferred. 

To make sure that the national transportation policy does not ex- 
pand the statutory jurisdiction of the Commission, the league pro- 
poses the suggested change in the closing words of that policy. 

The language of the policy beginning on page 2, line 5 of H. R. 6141 
instructs the encouragement of competition, but as now written relates 
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only to “competition between modes of transportation” and says noth- 
ing whatever about competition between individual carriers. The 
league approves this idea of competition but feels that there should 
be no implication of its being limited to competition between agen- 
cies; competition between individual carriers also is highly important 
and should be included within the scope of the policy statement. 

The concluding language of the same subparagraph, line 16, pro- 
poses regulation— 
* * * without excessive or unreasonable charges on noncompetitive traffic. 


The league asks that the word “noncompetitive” be stricken and the 
word “any” be substituted in its place. The regulatory scope of the 
whole statute, including the prohibitions against excessive or un- 
reasonable charges, extends to all traffic—not merely to noncompeti- 
tive traffic—and the emphasis upon the latter in the policy state- 
ment is improper; all traffic should clearly be ineladed within the 
scope of the prohibition. 

In subparagraph 3, beginning on line 18, the league requests elimi- 
nation of the phrase “and to encourage fair wages and equitable work- 
ing conditions.” Similar language occurs in the present policy state- 
ment. Briefly stated, the league’s stand for its elimination is based 
upon the fact that wages and working conditions of carrier employees 
are subject matters over which the Interstate Commerce Commission 
has no jurisdiction whatever. Those subject matters should not, 
therefore, be made the responsibility of the Commission. 


RATEMAKING PROVISIONS 


The principal provisions of the Cabinet Committee Report and of 


H. R. 6141 which affect the Commission’s powers in the field of rate- 
making and rate control may be classified generally under two head- 
ings: (1) those provisions amending the so-called ratemaking rule 
(sec. 15a (2) of the present act, sec. 8 of H. R. 6141) ; and (2) those 
provisions relating to the prescription by the Commission of maxi- 
mum, minimum, or specific rates. With respect to the first of these, 
the ratemaking rule, present section 15a (2) of the act (and com- 
parable sections in other parts of the act) sets up three positive 
criteria to be used by the Commission in judging the lawfulness of 
rates: 

(1) The effect of rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed ; 

(2) The need in the public interest of adequate and efficient railway trans- 
at service at the lowest cost consistent with the furnishing of such 
service ; 

(3) The need of revenues sufficient to enable the carriers under honest, eco- 
nomical, and efficient management to provide such service. 

The Cabinet Committee report criticizes these standards as being 
“uncertain,” also as requiring or allowing the Commission to substi- 
tute its own judgment for that of carrier management as to the effect 
of rates on the movement of traffic. H. R. 6141 (sec. 8) eliminates 
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these 3 positive standards and substitutes in their stead in the field 
of minimum rate control, 3 negative standards as follows: The Com- 
mission shall not consider (1) the effect of such charge on the traffic 
of any other mode of transportation; (2) the relation of such charge 
to the charge of any other mode of transportation; (3) whether such 
charge is lower than necessary to meet the competition of any other 
mode of transportation. In the field of maximum rate control H. R. 
6141 provides: 

* * * the Commission shall not require such charges to be reduced below the 
full cost of performing the services to which they apply, exclusive of losses in 
other services. 

It has long been the contention of the league that the positive criteria 
set out in the present ratemaking rules requires the Commission to 
prescribe rates which will preserve to the public the inherent ad- 
vantages of each of the several possible modes of transportation. We 
believe today that continuation of those criteria is required to attain 
that purpose, particularly as it seems an absurdity to require the 
Commission to administer rate control without considering the “effect 
of rates on the movement of traffic.” The Commission cannot ad- 
minister its ratemaking duties in a vacuum. Consideration of a 
rate inevitably carries with it consideration of the traffic which 
moves on that rate. No attempt otherwise would result in a purely 
mechanical rate structure with no recognition of the necessity of 
that structure fitting into the actual traffic pattern. 

In recent years, however, there has developed a line of Commis- 
sion decisions, dealing primarily with interagency competition, in 
which the Commission relates the rates of one mode of transporta- 
tion to the rates of another mode by requiring rate equality or by 
fixing a particular rate diffierential, this despite the section 3 pro- 
hibition against consideration of discrimination or prejudice to traf- 
fic of any other carrer. The inevitable result is the allocation of a 
particular traffic by the Commission among the transportation agen- 
cies on what the Commission may consider an equitable basis—the 
so-called fair-share theory. Such allocation in fact results whether 
or not the Commission has made any specific prior determination of 
what the fair shares may be. This method of rate control effectively 
denies to the public the inherent advantages of each of the transporta- 
tion agencies, and to prevent the continuation of this practice the 
league strongly urges the addition in the ratemaking rule of the 
three negative standards previously mentioned. This change would 
make the whole of section 15a (2) of the act read as follows (with 
comparable changes to be made in sections 216 (i), 307 (f), and 406 
(d): 

(2) In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates are 
prescribed ; to the need, in the public interest, of adequate and efficient railway 
transportation service at the lowest cost consistent with the furnishing of such 


service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such service: Provided, 
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however, That in determining a minimum rate the Commission shall not consider 
the effect of such rate on the traffic of any other mode of transportation, the 
relation of such rate to the rate of any other mode of transportation, or whether 
such rate is lower than necessary to meet the competition of any other mode of 
transportation. 

Such change will retain the desirable elements of the present rate- 
making rule, but will add the prohibitions designed to prevent mis- 
interpretation, and bring about that increased competition which the 
league believes so AeniraDle. 

While the wording is not exactly the same, I direct attention to the 
fact that the quotation just read is substantially the same as that 
suggested by Mr. Fort in his testimony on the same subject. 

The second important subject in the field of rate control is that of 
the Commission’s power to prescribe rates, whether that power should 
be limited to the prescription of maximum and minimum rates, or 
should include specific rates also. On this subject matter the league 
endorses substantially the Cabinet Committee recommendations and 
urges that the ratemaking powers of the Commission—under the “just 
and reasonable” provisions of the act, as contrasted with those pro- 
visions dealing with discrimination or preference and prejudice—be 
limited to the prescription of just and reasonable maximum rates, and 
minimum rates which shall not be less than compensatory for the 
service performed, that is, rates which must at least cover the directly 
ascertainable cost of performing the service. The league does request, 
however, that there be retained those provisions of section 1 of the act, 
particularly paragraphs 4 and 5, requiring carriers to establish and 
maintain just and reasonable rates. The elimination of such pro- 
visions in H. R. 6141 seems to be the result of the drafting of that 
particular bill rather than of any requirement therefor in the Cabinet 
Committee report. 

The limitation of the Commission’s rate power to maximum and 
minimum seems an essential part of the overall Cabinet Committee 
report program of more freedom to carrier management and wider 
scope to competitive forces. Those objectives will not be accom- 
plished unless this particular change is made. It seems a vain action, 
on the one hand to endorse the overall purpose of the Cabinet Com- 
mittee report and on the other hand to oppose this change in rate 
control. The two must go together or both fail. This increased 
freedom on the part of the carriers in the field of ratemaking is an 
absolute necessity if the provisions of the statute relating to the 
preservation of the inherent advantages of each agency are to be more 
than idle words. The league believes that this preservation of in- 
herent advantages is of great importance, that it has not been suffi- 
ciently observed or accomplished up to the present time, and that the 
proposed additional freedom in ratemaking, subject to the safeguards 
which H. R. 6141 contains, provides the best promise of making the 
inherent advantage provision meaningful. The league notes that the 
Interstate Commerce Commission in its letter December 22, 1955, to 
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the chairman of the Committee on Interstate and Foreign Commerce 
of the Senate commenting upon S. 1920, the companion bill, states: 
It seems appropriate to emphasize what we have already suggested, that in 


the main the indicated objectives of the Advisory Committee may be effectuated 
within the framework of the present statutes. 


So far as that statement relates to the particular subject here under 
consideration, maximum and minimum versus specific rates, it may 
well be true, considering the phrase “may be effectuated.” While the 
objectives may be realized under the present law, the league feels that 
they will not be unless specific statutory provision is enacted to that 
effect. 

One other recommendation of the Cabinet Committee report in the 
field of rate control is of some importance. Under the present act 
(subsec. (7) of section 15 and corresponding material in other parts 
of the act) the Commission has power to suspend the effectiveness of 
rates filed with it. On this subject the Cabinet Committee report says 
in brief: 

* * * the power of suspension should be exercised only after the ICC deter- 
mines on the basis of factual information suppliec “y the protestant, or as a 
result of its own investigation, that the proposed rate, or related matters are 
probably unlawful, and that making the rate effective would result in injury 
to the complainant, and that in the absence of suspension, the complainant would 
have no adequate remedy. The period of suspension should be shortened to 
3 months. The requirement that places the burden of proof upon the carrier 
proposing a changed rate should be continued except in cases where the 
protestant is also a carrier. 


These recommendations are carried in H. R. 6141 almost word for 
word in section 7 (c )of the bill. The league peas on this subject 


is not entirely in accord with that of the Cabinet Committee. The 


league’s statement of principle with respect to suspension matters 
follows: 


The league recommends that the period of suspension be reduced from 7 
months to an initial period of 90 days with a proviso that the Commission may 
extend such period for an additional 90 days at the request of any party in 
interest. 

Further, that there be added to parts I, II, III, and IV of the act a require- 
ment that in instances where suspended rates or charges are permitted to be- 
come effective before issuance of final order or report and the carriers collect 
rates and charges higher than those later found proper by the Commission such 
earriers shall make refunds upon demand without further action of the Com- 


mission of the difference between the rates and charges paid and the lower. 


rates and charges found proper by the Commission in the final determination 
of the proceeding, and that there be eliminated the provisions of section 15 (7) 
under which rail carriers and others subject to part I of the act may be required 
to keep accurate accounts of all shipments moving during the time the increased 
rates have become effective and the time when the investigation has been con- 
cluded and the Commission’s approved rates become effective. 

Further, that the burden of proof be kept upon the proponent carrier except 
where the protestant or complainant is also a carrier or organization of carriers, 
in which case the burden of proof shall be upon the carrier or organization of 
earriers complaining 


The league agrees with the Cabinet Committee that some reduction 
in the period of suspension should be attempted but feels that an 
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absolute limit of 3 months is completely unrealistic. The Commis- 
sion cannot equitably dispose of the vast majority of suspension cases 
which come before it within that period. The three standards set up 
in H. R. 6141: (a) that the rate, fare, charge, classification, regula- 
tion, or practice would probably be unlawful; (6) that making such 
rate, fare, charge, classification, regulation, or practice effective would 
result in injury to the complainant; (c) that remedies available to the 
complainant would in the absence of suspension be inadequate, are too 
strict, too all-inclusive; they would make the obtaining of suspension 
almost an impossibility even in many cases where suspension should be 
equitably granted. The provisions of the present law with respect to 
the obtaining of suspension under which there is in practice required 
of the protestant at least a prima facie showing that the proposed 
rates would be unlawful seems to work reasonably well and should be 
continued. 


CONTRACT CARRIER BY MOTOR VEHICLE AND BY WATER 


The league does not support the principal part of the Cabinet Com- 
mittee’s recommendation with respect to contract carriers. The league 
believes that contract carriers by motor vehicle and by water now per- 
form a useful and economic transportation function. Without assum- 
ing the role of common carrier—without assuming the obligation of 
public service—a contract carrier fits its operation into the transporta- 
tion needs of one, or of a dozen businesses, and gives those businesses 
the transportation service they need, efficiently and economically. 
Agreeing generally with the objective of the report, reasonable protec- 
tion to common carriers, and that such objective would be furthered 
by curtailment of contract carrier operation, the league believes the 
report, and the bill go much too far in this direction. 

The Cabinet Committee report recommends that the definition of 
contract carrier by motor vehicle and by water be modified so as to 
cover transportation services for hire equivalent to bona fide private 
carriage and require that actual rather than minimum rates be filed. 
The purpose is stated as the protection of common carriers against 
contract carriers. 

The recommendation itself provides but one criterion for contract 
carriage—that being “equivalent to bona fide private carriage.” The 
calaaetton discussion in the report presents three tests as being nec- 
essary to meet that criterion, specialized nature, substitute for fea- 
sible private operation, and not common-carrier services which would 
ordinarily be undertaken by common carriers. There is no clarity as 
to whether all of these tests must be met or whether any one will suffice. 
If all, most contract carriage will in the future be prohibited. There 
are many private carrier operations today which are not “specialized” 
as that term is interpreted by the Commission rather they are straight 
over-the-road highway operations. Obviously, considerable difference 
of opinion could exist as to what is “feasible” in a private carrier 
operation : in a physical sense any type of private carrier operation is 
feasible on the highway. If “feasible” is used in an economic sense 
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and, if it be the opinion that cost is the only or principal motivating 
factor for private operation, what is feasible will change with chang- 
ing rate levels and changing operating-cost levels. The third factor, 
transportation which would ordinarily be undertaken by common car- 
riers, is completely unworkable unless it be taken as an absolute bar 
to contract carriage; there is no physical difference between much pri- 
vate and much common carriage, and comparative costs are in some 
eases the deciding factor. 

The new definition offers a wide range of interpretation and is too 
indefinite to be a satisfactory legislative standard. The requirement 
of “bilateral contracts” is a part of the present interpretation of the 
law. The terms “specialized” or “individualized” are already used by 
the Commission as descriptive of criteria used in granting or with- 
holding contract authority applicable both to the service to be per- 
formed (whether or not it can be distinguished from the service of a 
common carrier) and to the idenity of the contracting shipper (so- 
called Keystone restrictions). 

The interpretation which might be given to the phrase “services 
equivalent to bona fide private carriage” is speculative. A possible in- 
terpretation would be that the contract carrier, or particular vehicles, 
be limited to operation for one contractor. 

Under the act as passed in 1935, the basic distinction between con- 
tract and common motor transportation was the fact that a contract 
carrier did not hold itself out to transport for the general public—it 
assumed no obligation of a public calling. The later tests of speciali- 
zation, individualization, and comparability to private transportation, 
are creations of the Commission in the course of its efforts at admin- 
istration. Prior to 1935 contract motor carriage was not limited to 
“specialized” or “individualized” or “substitute” transportation ; 
though those elements undoubtedly existed in certain cases. In gen- 
eral, contract carriage was performed much in the same manner as 
was either common or private, but without any holding out to the 
general public. 

While the Commission has used the tests of specialization, indi- 
vidualization, and comparability as criteria, the inclusion of such 
language in the statute would in the league’s opinion unduly limit and 
restrict contract carrier operations to the detriment of the general pub- 
lic. Furthermore, it is doubtful whether such restriction would in 
any way aid common carriers since a large part of the carriage would 
become private carriage and in so doing would divert other traffic 
with it. The Cabinet Committee report in the opinion of the league 
goes too far in its condemnation of contract carriage. If the real 
question is one of providing more adequate enforcement of the present 
law, that is, prohibiting contract carriers from performing service for 
the general public, some other changes than those recommended ought 
to be made. 

The league, therefore, opposes the recommendations of the Cabinet 
Committee report and the corresponding provisions of H. R. 6141 re- 
lating to the definition of contract carriers without, however, imply- 
ing any opposition to more effective enforcement of the present law 
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or to proper changes in statutory language to facilitate such enforce- 
ment. 

H. R. 6141 proposes further restrictions on contract carriers by the 
changes contained in sections 12 (b) and 17 (f) substituting the word 
“act” for the word “part” and eliminating from the present sections of 
the law that portion of the ratemaking rule reading— 


and to the effect that such minimum rate or charge, or such rule, regulation, 
or practice, upon the movement of traffic by such carriers. 


The effect of these changes seems to be to require the Commission to: 
take into consideration the effect of any rates or charges proposed by 
a contract carrier upon the rates and charges of any common carrier 
subject to the act, that is, common carriers by rail, by motor vehicle, 
by water, or freight forwarders. Under the present act in considering 
the rates and charges of a contract carrier by motor vehicle it is stated 
that the Commission “shall give no advantage or preference to any 
such (contract) carrier in competition with any common carrier sub- 
ject to this part.” The Commission has held this provision to mean 
that if the rates of a contract carrier are proper from a cost standpoint, 
they are lawful. 

The league has long been on record to the effect that the rates should 
be based upon the cost, circumstances and transportation characteris- 
tics of sah form of transportation and not made in relation tothe 
rates charged by any other form of transportation. This principle 
should apply to the rates and charges of contract carriers as well as 
to common carriers. If a contract carrier service has been found 
necessary, and a permit issued, then the rates and charges of such 
carrier should not arbitrarily be raised because of a possible effect 
of such rates upon common carrier operations, regardless of the mode 
of transportation involved. 

The league, therefore, opposes sections 12 (b) and 17 (f) of H. R. 
6141 and any other statutory provisions under which contract carrier 
rates and charges would be increased above proper charges for the 
service performed solely because of the effect of such rates and charges 
on common carriers. 

H. R. 6141 also modifies the statutory requirement with respect to 
the filing of rates by contract carriers, both highway and water. The 
league has previously gone on record as approving filing with the 
Commission of schedules of minimum rates or charges actually main- 
tained and charged. That is the requirement of the present law. 
The bill would eliminate the word “minimum” and by cross reference 
to other portions of the statute make the filing requirements now 
provided for common carriers applicable also to contract operations. 
Such common-carrier pyaar are entirely inappropriate for 
contract operators. The league believes the requirements should be 
stated separately in appropriate language based upon the necessities 
of each type of operation and, therefore, opposes section 12 (a) and 
16 which eliminate certain requirements the contract carrier 
sections of the act and substitute the common-carrier requirements 
by cross reference. 


PRIVATE CARRIERS 


This is a subject of intense interest, along with many others, to 
the national Industrial Traffic League. 
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The Cabinet Committee report treats briefly private—not for hire— 
transportation by motor vehicle, transportation now performed on 
the highways by those whom part II designates as private carriers. 
It urges a redefinition of such carriers and says briefly with respect 
thereto: 

Legitimate private carriage is not in issue. The practice of shippers handling 
their own merchandise is sanctioned legally and is frequently sound economically. 
The problem is created by those practices of private carriers which undermine 


the common carrier transportation system which must bear the main burden 
of the Nation’s transportation requirements in peace and war. 


The present definition of private carrier (sec. 203 (17)) reads: 


The term “private carrier of property by motor vehicle” means any person 
not included in the terms “common carrier by motor vehicle” or “contract carrier 
by motor vehicle,” who or which transports in interstate or foreign commerce 
by motor vehicle property of which such person is the owner, lessee, or bailee, 
when such transportation is for the purpose of sale, lease, rent, or bailment, or 
in furtherance of any commercial enterprise. 


The proposed definition (sec. 10 (c)) of H. R. 6141 reads: 


(17) The term “private carrier of property by motor vehicle” means any per- 
son not included in the terms “common carrier by motor vehicle” or “contract 
carrier by motor vehicle,” who transports in interstate or foreign commerce by 
motor vehicle property of which such person is the owner, lessee, or bailee: 
Provided, That such ownership, lease, or bailment was not undertaken for the 
purpose of such transportation. 

_ There are just two differences in the definitions: First, the elimina- 
tion in the latter of the phrase— 
when such transportation is for the purpose of sale, lease, rent, or bailment or 
in furtherance of any commercial enterprise— 


And, second, the addition of the proviso: 


Provided, That such ownership, lease, or bailment was not undertaken for the 
purpose of such transportation. 

The league is opposed to the Cabinet Committee recommendation 
and the provisions of the bill on this subject as being entirely unneces- 
sary to accomplish the ends desired, and as being highly undesirable 
from the standpoint of the possible effect on private carriage. Con- 
sidering first, the second change in the definition, the addition of the 
phrase “provided that such ownership, lease, or bailment was not 
undertaken for the purpose of such transportation” is unnecessary. 
There is no transportation which will qualify today as lawful private 
transportation under the present definition, which will not also qualify 
as lawful transportation under the proposed definition—or stated in 
another way, this proviso will not make unlawful as private trans- 
portation any transportation which is today lawful under the present 
definition. Under the Commission’s interpretation of the present defi- 
nition, if the transportation is undertaken within the terms of the 
proposed proviso, such transportation is not bona fide private; it is 
mere subterfuge and is subject to the law’s requirements with respect 
to for hire carriers. Presumably the proviso is intended to make 
unlawful so-called buy and sell activities. Under the so-called pri- 
mary business test, adopted by the Commission in passing upon the 
status of carrier operations, and approved by the courts, these buy 
and sell operations are illegal now. The addition of the proviso can- 
not make them more illegal. The new legal standard of lawfulness, 





TRANSPORTATION POLICY 939 


whether the ownership, lease, or bailment was undertaken for the 

urpose of transportation, is capable of no more easy administrative 
interpretation than is the one presently used by the Commission, the 
—— business test. 

The league does not contend that the added phrase would super- 
sede the primary business test but does fear that in the administration 
of that added language, simply because it is added language, it would 
be used to modify the primary business test. 

I direct attention to the testimony of Mr. Ray before this committee, 
in which he stated categorically that the intention of the language was 
to modify the primary business test as previously used by the Com- 
mission. 

It has been argued that the primary business test does not prevent 
the transportation of property, the interest in which “was under- 
taken for the purpose of transportation.” 

This again, we submit is not correct. An interest acquired specifi- 
cally and solely for the purpose of transportation does not today 
support private carrier status—it does not bring the transportation 
within the scope of the primary business test. No change in language 
is required, 

I add in passing if this phrase, “was undertaken for the purpose 
of transportation,” is to receive serious consideration, the word 
“solely” should be added to it. It should be undertaken solely for 
the purpose of transportation. Transportation is performed by pri- 
vate carrier, unquestionably private carrier transportation, where 
one element in the performance or in the securing of title was trans- 
portation. For example, a manufacturer of furniture may transport 
his finished furniture to market in his private vehicle. He may buy 
lumber at or near that market and bring it back to his place of manu- 
facture. It may be contended that the purchase of that lumber was 
for the purpose of transportation, and I say that in part it was such, 
but more ae it was in furtherance of his overall business 
enterprise. This proposed wording here as it is in the bill is filled 
with danger of interpretation, unknown interpretation by the Com- 
mission and the courts, which might change the present status of 
private carriage very substantially. —~ 

The second change in the definition is the omission in the proposed 
definition of the phrase— 
when such transportation is for the purpose of sale, lease, rent, or bailment, or 
in furtherance of any commercial enterprise. 


The term “in furtherance of any commercial enterprise” is an im- 
portant element supporting the primary business test. “Primary busi- 
ness test” is not the wording of the law, rather it is the Commission’s 
device in the administration of the law—we contend a useful, prac- 
tical, and highly desirable device. We object to the removal of any 
of the statutory support for that device. Further, this language must 
be retained if the scope of the definition is not to be greatly widened 
over that of the present law. The present definition relates to com- 
mercial or business transportation and we doubt that it was the intent 
of the Cabinet Committee to widen that scope by including all high- 
way transportation of any character, such for example, as a salesman 
with samples, a vacationer with fishing or hunting equipment, a tour- 
ist with his baggage, or an individual moving his own household 





940 TRANSPORTATION POLICY 


effects. Such widened scope would enormously increase the adminis- 
trative burden on the Commission to no good end. We believe that 
the business or commercial limitation is reasonable and valid and 
should be retained. 

One final point of primary importance to private carriers. The 
present definition has been the subject of numerous cases before the 
Commission and of appeals of those decisions in the courts. Its mean- 
ing is definite and is well understood. As interpreted by the Com- 
mission and the courts, it provides a reasonable and workable line of 
demarcation between for-hire carriage on the one hand and private 
carriage on the other. It provides a line of demareation which is 
understandable and capable of day-to-day application not only by a 
lawyer but by anyone engaged in ordinary business pursuits—are you 
in the transportation business, or are you in some other business to 
which the transportation performed is just a related incident. 

I emphasize the importance of my statement there that it is a line 
of demarcation which can be understood by the public generally. 
Most of these truck operators are not those of big business. They are 
those of small business. It simply is ngt practicable for the individual 
truck operator or small-business may to have to seek the advice of a 
lawyer every time he runs a tru¢k to determine whether he is keeping 
within the scope of the private carrier definition. 

If the definition is changed, regardless of the intent behind the 
change, it will again be the subject of litigation and of uncertainty as 
to its exact meaning. The mere fact of the change itself will be ad- 
vanced as evidence of an intent to change the scope of the definition, 
despite the fact that the Cabinet Committee report itself denies that 
intent. Unless there be something seriously deficient in the present 


de‘inition, no change should be made. The league respectfully sub- 
mits that there is nothing wrong with the present definition; that the 
defect if any is a lack of adequate enforcement, acenwate policing, and 


with more adequate enforcement and policing the league has no dis- 
agreement. 

May I comment briefly upon the Interstate Commerce Commission’s 
suggested change which to the league seems more objectionable than the 
provision of the Cabinet Committee and the bill itself. While the 
Commission again says it has no idea of interfering with bona fide 
private truck operators, its proposed statutory wording brings again 
the question of compensation as an important element in considering 
what is private carrier operation, and would lead to relitigation of 
the whole question with unforeseeable results. 

Bulk commodity exemptions : The Cabinet Committee report recom- 
mends— 

Repeal the bulk commodity exemption applicable to water carriers so as to 
subject such transportation to regulations similar to those applicable to other 
transportation. 
Section 14 of H. R. 6141 which implements this recommendation is 
applicable by its terms only to dry bulk commodities, liquid bulk 
commodities. 

Primarily the argument in support of the recommendation is that 
railroads and many common carriers by water are subject to complete 
regulation and find it difficult if not impossible to compete with car- 
riers transporting on a nonregulated basis. 

The league has considered this subject in committees and at meetings 
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over a number of years and today reaflirms its position in support of 
an unqualified exemption for the movement of both dry or liquid 
bulk commodities by water. 

Opposition to the proposed change is based on the belief that Gov- 
ernment regulation of carriers in any case should be based on the 
need for protection of the public interest, or the elimination of demon- 
strated abuses, rather than upon the special interest of any carrier or 
particular group of carriers. 

As a cibeat proposition bulk commodity water service on the 
Great Lakes as well as coastwise and intercoastal is not substantially 
competitive with land transportation. Much bulk commodity trans- 
portation, for example that of petroleum and its products, must of 
necessity be completely integrated with the other business operations 
of the industry concerned. 

While there may be some exempt water operation which is competi- 
tive with regulated carriers, it has not been shown that there would be 
any public benefit through control of such competition. The over- 
whelming majority of such bulk tonnage moves today on an exempt 
basis, and the public benefits therefrom through economical transpor- 
tation, 

To subject that traffic to regulation would increase the overall cost 
to the public with but minor benefit to competing carriers. The al- 
leged needs of the regulated carriers should not be allowed to change 
the situation without proof positive of the necessity for that change 
and the public benefit to follow. 

The league believes that no such showing has been presently made. 

Freight forwarder matters: The subcommittee has before it for 
hearing several bills relating to the regulation and operation of 
freight forwarders, both regulated freight forwarders under part IV 
of the act, and unregulated voluntary associations. 

H. R. 6141 is intended to implement a recommendation of the Cabi- 
net Committee; H. R. 9772, H. R. 9548, and H. R. 9771 relate to the 
issue Of operating authority to freight forwarders to the use by 
freight forwarders of rail service under a contract basis of charges, 
and to the acquisition by freight forwarders of carriers regulated un- 
der parts I, II, and IIT of the act, respectively. 

Mr. Harris. Mr. Hinshaw had to step out for a moment, and he 
asked me to suggest to you his bill on the same subject, H. R. 9177. 
Whether or not you have had an opporthnity to study that proposal, 
I do not know yet. 

Mr. Ort. I do not recognize the bill by number, sir. 

Mr. Harris. Would you then give some thought to that and supple- 
ment your statement at this point, with your views on that bill along 
with your views on these other bills respecting freight forwarders? 

Mr. Orr, I will be glad to, sir. 

(The information requested follows :) 

THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE, 
Chicago, Ill., June 22, 1956, 
Re H. R. 9177 
Hon, OrEN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
New House Office Building, Washington, D. C. 

Sm: During the course of recent hearings before your subcommittee on H. R, 

6141 and other bills on transportation subject matters, I appeared to express 


78456—56—pt. 2——_23 
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the position of the National Industrial Traffic League. During the course 
of my testimony I was requested to advise the position of the league on H. R. 
9177, introduced February 8, 1956, by Mr. Hinshaw, a bill to amend section 405 
(a), part IV of the Interstate Commerce Act. This letter is to advise that the 
league does not favor passage of this bill and respectfully urges its nonapproval 
by your committee. 

Section 405 (a) now requires every freight forwarder to file with the Commis- 
sion and keep open to public inspection tariffs showing its rates and charges, and 
is comparable to similar requirements affecting other transportation agencies 
as set out in other parts of the act. The bill would relieve freight forwarders 
of that tariff requirement as it might relate to “points or places at which the 
freight forwarder has no agent.” 

Section 410 requires the holding of operating authority in the form of a permit 
as a prerequisite to the performance of freight forwarder service. Section 
404 (a) requires a freight forwarder to provide service within the scope of that 
permit and to establish and observe rates and charges for that service. The 
complete inconsistency of a requirement that service be performed and rates 
and charges be established on the one hand, and on the other hand that such 
rates and charges need not be published or made known to the public in any 
manner seems self-evident. In the absence of a requirement for publication, as 
contained in the present section 405 (a), shippers and receivers would have no 
method of determining where forwarder service was available or at what price, 
a situation entirely inconsistent with the present theory of regulation as applied 
either to freight forwarders or to other transportation agencies under the act. 

It seems reasonable to assume that the practical effect of nonpublication of 
charges by forwarders would be the discontinuance of services as to the points 
involved. The result, a forwarder holding operating authority for particular 
points or a particular territory but performing no service at those points or in 
that territory, again is inconsistent. If the operating authority is to be held the 
obligation of service must be fulfilled, and rates indicating the cost of that 
service must be available. 

The presence or absence of agency facilities at a particular point should not 
be determinative of the situation above discussed. Though the agency situation 
is different in the case of forwarders than in the case, for example, of rails and 
motors, other transportation agencies make arrangements under which they 
perform service from and to nonagency points at known charges which are on 
file with the Commission. The forwarder should be required to do likewise. 

Again, the league respectfully urges that the bill be not approved. 


Respectfully, 
Wm. H. Ort, 
Chairman, Legislative Committee. 


Mr. Orr. May I say the 3 or 4 pages devoted to freight forwarders 
and freight forwarder matter deal only about H. R. 6141, and I attach 
as an appendix, testimony previously given on companion bills to 
H. R. 9771, 9548, and 9771 before the Senate committee. I did not 
intend to read that testimony here, but those three bills are all of 
intense interest to the league. 

I realize the time limit. I do not know the intention of the com- 
mittee with respect to those other three bills. 

Mr. Harris. You do wish that to be included in your statement for 
the record ? 

Mr. Orr. Very emphaticaly. The league objects to those bills 
strongly and emphatically. The subject matter has been before the 
Congress, before the Senate and the House, at previous sessions, and 
the changes proposed are exceedingly onerous to the league mem- 
bership, particularly that membership which is directly interested in 
freight forwarder matters. 

As to H. R. 6141 and its relation to freight forwarders, the Cabinet 
Committee’s discussion of the subject is very brief, containing one 
short recommendation : 
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Provide definite statutory standards for determining which shippers or shipper 
association involved in consolidation or distribution of volume freight on a non- 
profit basis for securing lower rates are entitled to exempt status. 


The justification contained in one short paragraph reads: 


Some shipper or shipper associations involved in consolidation or distribution 
of volume freight on a nonprofit basis for the purpose of securing lower rates, 
although termed nonprofit, in fact absorb costs which include overhead, and 
the expenses involved go beyond those paid to a carrier. In effect, this exemp- 
tion opens the way to establishment of nonregulated forwarding enterprises. 
Definite statutory standards should be provided as a basis for determining which 
of such associations are entitled to exemption and which should be subject to 
regulation. 

Section 19 of H. R. 6141 is intended to implement this recommenda- 
tion, though its language, in the league’s opinion, falls far short of 
providing the “definite statutory standards” of the recommendation. 

The league is strongly opposed to such legislation, consistent with 
the position it has taken on similar subject matter before the Congress 
over a period of years. A similar bill was before the 82d Congress, 
S. 2713, and the league testified on the subject before the Senate 
committee at that time. 

Section 402 (c) of that act now carries the exemption provision of 
part IV which the bill proposes to narrow, that narrowing to be based 
upon dicretionary action by the Commission in the light of standards 
which are either entirely unnecessary or indefinite and improper. 

To the extent that the bill may be intended to facilitate the detec- 
tion or prevention of violations of the present law the league has no 
objection to it, and language designed to accomplish that result only 
would have our support. 

The proposed bill makes no changes in the description of the 
parties to whom the exemption relates: (1) shippers or associa- 
tions thereof, operating on a nonprofit basis to secure the benefits 
of large quantity transportation service; and (2) warehousemen or 
shippers’ agents consolidating or distributing pool cars within one 
terminal area, 

The bill, however, directs the Commission to remove the exemption 
in specific cases based upon two standards of consideration. The first 
of such standards is a finding that: 

* * * the activities of such person are not being conducted solely for the 
purpose and within the limitations specified * * *. 

This is an entirely unnecessary provision. If the activities in 
question are not being conducted for the purpose and within the limi- 
tations provided by the act they do not now come within the exemp- 
tion. They must be unlawful and the persons involved subject to 
prosecution. Again adequate enforcement and policing are the 
answers to any difficulties which currently exist—no amendment of 
the act is required and none is justified. 

The second standard of consideration is a finding that— 
making such exemption inapplicable to such person is necessary to carry out 
the purpose of this part and the national transportation policy * * *. 

In arriving at such a finding the Commission is directed to give 
consideration, among other matters, to the following: 


) The facts and circumstances surrounding the organization 
and establishment of such activities; 
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(2) The scope of the activities, geographically and as to com- 
modities handled and persons served ; 

(3) The basis of charges, if any, for the service or services 
provided ; 

(4) The extent such activities are in competition with the serv- 
ices of freight forwarders. 

Many of these matters have no valid relation to the question of 
whether or not a particular activity is exempt. The circumstances 
surrounding the establishment of a voluntary forwarding activity 
should not determine its present legality. 

If a particular operation is examined and found to be that: 

* * * of a shipper or a group or association of shippers in consolidating or 
distributing freight themselves or for the members thereof on a nonprofit 
basis for the purpose of securing the benefit of the carload, truckload, or other 
volume rate * * *, 
when, by whom, and how it was established is immaterial ; the exemp- 
tion should apply. ‘The second standard “scope of the activity, geo- 
graphically and as to commodities handled and persons served” seems 
to imply that size, geographical location, type of commodity handled, 
or identity of membership affect validity of the operation. 

A small operation might be held to be an exempt one; a large opera- 
tion the contrary. An operation within a single State or a few States 
might be held to be exempt; a transcontinental operation the contrary. 
An operation involving only a single commodity or a group of com- 
modities, for example dry goods, might be held to be exempt; an 
operation embracing a wide scope of commodities, for example that 
of a mail order house, the contrary. 

Action by the Commission on such standards would be entirely ar- 
bitrary. The basis of charges for the service performed should not 
be determinative of validity; to qualify at all for the exemption the 
operation must be nonprofit. If that test be met the basis of charges is 
immaterial. 

Finally, and most objectionable, there is the question of the extent 
to which such activities are in competition with the services of freight 
forwarders. Any voluntary forwarding activity theoretically is in 
competition with some other method of transportation—postal serv- 
ice, express, air service, or any of the primary surface transportation 
services. 

Certain validity of the exemption cannot depend upon the extent 
of such completion. It seems axiomatic that the consolidation of 
freight to obtain ecoonmy in transportation is a desirable practice. 
The more extensive the practice the greater the benefit derived by 
its participants, but under the provisions of the bill if it becomes sufhi- 
ciently large and its participants obtain sufficient benefit it then be- 
comes competitive with regulated forwarders and the Commission 
must remove the exemption. 

Such is not logic. The purpose of the exemption was and is to 
make possible voluntary, nonprofit consolidation, regardless of size; 
not to force traffic to regulated forwarders. The league urges that 
the present provision of the law on this ae remain unchanged. 

Certain minor provisions of H. R. 6141 also relate to the subject of 
forwarders. Section 21 (e) giving the Interstate Commerce Commis- 
sion authority over intrastate forwarder rates, and section 22 eliminat- 
ing the present restriction against the use of exempt water carriers 
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of bulk commodities by freight forwarders, both are opposed by the 
league as being unnecessary, but are not of sufficient importance to 
require further discussion here. 

Three other bills on forwarder subject matters, H. R. 9772, H. R. 
9548, and H. R. 9771 are before your subcommittee today. These bills 
are companion bills to S. 3365, S. 3366, and S. 3367 respectively, all 
of which were the subject of hearing by the Surface Subcommittee of 
the Senate Committee on Interstate and Foreign Commerce. 

_In the month of April, the league presented testimony on that par- 
ticular occasion in strong opposition to each of these bills, and for 
purposes of brevity attaches to this statement appendix B a copy of 
the statement presented to the Senate subcommittee on this ialaedt. 


The league strongly urges that none of these three bills be approved. 


SERVICE DEFICITS 


The Cabinet Committee report contains a recommendation under 
the heading “Service deficits” reading as follows: 

Empower the ICC to override certain State service requirements if continuance 
of such service would result in a net revenue loss or otherwise unduly burden 
interstate and foreign commerce provided reasonably adequate service in lieu 
thereof is available. 

Section 6 of H. R. 6141 implements this recommendation. The 
league supports the recommendation of the Cabinet Committee Report 
in this respect and the provisions of H. R. 6141 relating thereto and 
urges their enactment. 

The next page can be stricken from the statement since it was 
covered by Mr. Staley in earlier testimony. 

The rest of the statement, Mr. Chairman, consists of appendixes to 
which I have previously given reference. I apologize at the same 
time for the length of the statement and for the brevity of the treat- 
ment of some of these subject matters, keeping in mind I am attempt- 
ing to speak for a large shipper group on many subject matters which 
in the case of other participants have been covered separately at 
different times by different witnesses. 

Mr. Harris. Thank you very much, Mr. Ott. We appreciate the 
necessity of some repetition in these statements by various witnesses 
in order to explain appropriately the position of the organizations. 
You have done a very thorough job here and have made a very in- 
formative, well prepared statement, presenting the views of the Na- 
tional Industrial Traffic League. 

The statements which go along with your statement, which you 
refer to as an appendix, which include your suggestions as to changes 
in the policy statement, together with your statement of recommen- 
dations on the various freight forwarder bills will be included at 
this point. 

(The matter referred to is as follows :) 


Apprenpix A 
H. R. 6141 


(Existing law proposed to be repealed is enclosed in black brackets, additions 
to existing law are italicized) 


It is hereby declared to be the national transportation policy of the Congress— 
(1) to provide for and develop, under the free enterprise system of dy- 
namic competition, a strong efficient, and financially sound national trans- 
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portation industry by water, highway, and rail, as well as other means, 
which [is and] will at all times remain fully adequate for national defense, 
the postal service, and commerce: 

(2) to encourage [and promote full] competition between modes of trans- 
portation as well as among carriers of each mode at charges not less than 
reasonable minimum charges, nor more than reasonable maximum charges, 
so as to encourage technical innovations, the development of new rate and 
service techniques, and the increase of operating and managerial efficiency, 
[full use of facilities and equipment,] and the highest standards of service, 
safety, economy, efficiency, and benefit to the transportation user and the 
ultimate consumer, but without unjust discrimination, undue preference or 
advantage, or undue prejudice, and without excessive or unreasonable 
charges on [noncompetitive] any traffic. 

(3) to cooperate with the several States and the duly authorized officials 
thereof, [and to encourage fair wages and equitable working conditions,] 

(4) to reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent 
economic advantages, including cost and service advantages, of each mode of 
transportation may be fully realized in such a manner so as to reflect its 
full competitive economic capabilities ; and 

(5) to require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 
modes of transport. 

[All the provisions of this Act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy.] 

The foregoing declaration of National Transportation Policy does not confer 
any authority or impose any restriction on the Commission which is not provided 
in the substantive provisions of the Act and is to be used solely as a statement 
of Congressional intention for guidance in the interpretation, administration and 
enforcement of the Act. 


APPENDIX B 


STATEMENT OF Wm. H. Ort, Jr., CHAIRMAN, LEGISLATIVE COMMITTEE, THE Na- 
TIONAL INDUSTRIAL TRAFFIC LEAGUE IN OpposiITION TO S. 3365, S. 3366, anp 
S. 3367 


My name is William H. Ott, Jr. I am chairman of the legislative committee of 
the National Industrial Traffic League whose offices are at 711 14th St. NW., 
Washington, D. C. I appear here to state the opposition of the membership of 
that league to the provisions of three bills, S. 3365, 8. 3366, and S. 3367, all relat- 
ing to the regulation of freight forwarders under the Interstate Commerce Act. 

The National Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities ; 
its membership also includes chambers of commerce, boards of trade, and similar 
commercial organizations whose members likewise have a substantial and con- 
tinuing interest in traffic and transportation matters. The league represents 
and expresses the interests of those who actually ship and receive freight, and 
payers of transportation charges; it has no carrier membership. The member- 
ship is drawn from all parts of the United States and includes practically every 
line of industrial and commercial activity. Members make use of all of the dif- 
ferent types of transportation, railroads, motor carriers, water lines, and freight 
forwarders, and have a direct interest in the continued operation and well-being 
of these types of transportation. I shall discuss each of the three bills separately. 


8. 3365 

Section 410 of the Interstate Commerce Act contains the provisions of that act 
relating to the operating authority to be held by freight forwarders. Paragraph 
(a) of that section requires the holding of a “permit” as a prerequisite to opera- 
tion. Paragraph (c) provides in part: 

“(c) The Commission shall issue a permit to any qualified applicant therefor, 
* * * if the Commission finds that the applicant is ready, able, and willing 
properly to perform the service proposed, and that the proposed service, * * * 
is or will be consistent with the public interest and the National Transportation 
Policy declared in this Act; * * *.” 

Paragraph (d) now reads: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
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solely on the ground that such service will be in competition with the service 
subject to this Part performed by any other freight forwarder or freight 
forwarders.” 

S. 3365 proposes the complete elimination of this paragraph (d) as quoted 
above. The result would be to give the Commission authority (authority which 
it does not now have) to deny an application for authority'to operate as a freight 
forwarder solely on the ground that the proposed operation would be in com- 
petition with another freight forwarder. Such a change would not be consistent 
with the position of freight forwarders under the act and should not be made. 

Under the plan of regulation of the act freight forwarders are intermediaries 
who, as to their patrons or shippers, assume responsibility and liability for the 
transportation of property from origin to destination, but who in the discharge 
of that responsibility make use of the physical transportation facilities of the 
underlying actual carriers, carriers, who hold operating authority under other 
parts of the act. The relation of the forwarder to those underlying carriers is 
the relation of shipper to carrier, with a single exception provided in section 
409 (a) (transportation by common motor carrier for distances not over 450 
miles) the compensation paid by the freight forwarder to the underlying carrier 
is under a tariff rate open to all shippers. The operating authority required by 
freight forwarders to perform this service is a “permit” and the showing re- 
quired for its issue is consistency with the public interest. This is the same 
showing required under part II for issuance of a permit to operate as a contract 
carrier by motor vehicle and under part III as a contract carrier by water. This 
operating authority should be compared with that issued under section 211 to a 
broker, the showing required for which is also consistency with the public 
interest, and contrasted with the certificate required for common carriers under 
all other parts of the act, the test for the issue of which is public convenience 
and necessity. 

Because of the wide territorial coverage of the forwarder permits now in 
effect, some of which blanket the country or large sections of it, if new operating 
authority were to be denied solely on the ground of competition with existing 
service it would be almost an impossibility to secure the issue of any such 
new authority. 

The public interest may best be served by severe limitations upon entry into 
the business of actual transportation (so limited by certificate requirements 
with the standard mentioned above) contrariwise it is best served by the widest 
possible freedom of entry into busines by those who as freight forwarders act as 
intermediaries between the physical facilities of the actual carriers on the one 
hand and the transportation needs of the shipping public on the other. 

Lacking this freedom of entry now specifically protected by the present section 
410 (d) entry would come close to an impossibility, a situation inherently wrong 
but a situation even more objectionable by reason of conditions now existing 
in the forwarder industry. Interstate Commerce Commission statement 564 
shows for 1953, 61 class A forwarders, a class A forwarder being one with an 
annual gross operating revenue of not les than $100,000. The transportation 
revenue of these 61 forwarders was $381.7 million. Of that amount $246.5 
million, or 65 percent, was received by the 4 largest forwarders; $365.7 million, 
or 96 percent was received by the 22 largest. This degree of concentration of 
operations and tonnage in a few hands, in the opinion of the league, demon- 
strates the desirability of maintaining freedom of entry for new operators. 
This is particularly so when there is considered further the affiliation of certain 
of the largest of the forwarders with rail lines. The forwarding industry still 
remains in that stage where the public interest will be best served by comparative 
freedom of entry. It would be a serious mistake to apply to such entry a test 
which is generally associated with the public convenience and necessity standard. 
The field should remain open—open to the enterprise and ingenuity of newcomers 
in working out new methods, new locations, new rate structures, new benefits 
from the function of forwarding. Monopoly or near monopoly has no place in the 
freight forwarding industry and the monopoly theory of regulation should not be 
adopted openly or by indirection. 


8. 3366 

8. 38366 proposes the amendment of subsection (a) of section 409 of the Inter- 
state Commerce Act by the addition of a new paragraph reading: 

“(2) Nothing in this Act shall be construed to prevent freight forwarders 
subject to this part from entering into or operating under contracts with com- 
mon carriers by railroad subject to part I of this Act, governing the utilization 
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by such freight forwarders of the services and instrumentalities of such common 
carriers by railroad and the compensation to be paid therefor, for line-haul move- 
ment of freight loaded in or on trailers or other containers and transported on 
railroad cars suitable for such use: Provided, That in the case of such con- 
tracts it shall be the duty of the parties thereto to establish just, reasonable, 
and equitable terms, conditions and compensation which shall not unduly prefer 
or prejudice any of the participants thereto and shall be consistent with the 
national transportation policy declared in this Act.” 

The effect of the proposal is to give to freight forwarders the right of a contract 
basis of charges or forwarder freight moved by railroad, comparable to the 
contract basis presently provided by section 409 (a) on forwarder freight mov- 
ing by common motor carrier but without the limiting proviso now in effect in 
the latter case which requires the payment of rates on no less than the tariff 
basis when in truckload lots for a distance of 450 or more highway miles. To 
such a change the members of the National Industrial Traffic League are em- 
phatically opposed. 

While the prior history of section 409 probably will be adequately developed 
by other witnesses, for the purpose of this statement it is summarized as fol- 
lows: Original section 409 of the Freight Forwarder Act outlawed joint rates 
and concurrences between forwarders and common motor carriers in favor of 
so-called assembling and distribution rates. In the 1946 amendment to section 
409 (H. R. 2764, 79th Cong.) Congress, at the request of the forwarders and 
with the acquiescence of shippers, turned over the whole question of the rate 
relationship between forwarders and motor carriers to the Interstate Commerce 
Commission, as a body expert in the subject matter required to exercise its 
best judgment and discretion within the guidance provided by the national 
transportation policy. The Commission, after a proceeding involving over 
2 years of hearing and consideration—Docket 29493—found unlawful truckload 
terminal to terminal charges on less than a tariff basis. As to assembly and 
distribution traffic the Commission found handling of such movements at less 
than tariff rates to be proper but subject to further consideration with respect to 
the adequacy of the compensation in particular proceedings. 

In the 1950 amendment of section 409 (S. 2113, 81st Cong.), section 409 was 
revised as at presently worded, permitting a contract basis of rates between 
forwarders and common motor carriers, subject to the proviso— 

“That in the case of line-haul transportation between concentration points 
and break bulk points in truckload lots where such line-haul transportation is 
for a total distance of 450 highway miles or more, such contract shall not permit 
payment to common carriers by motor vehicle of compensation which is lower 
than would be received under rates or charges established under part II of this 
Act.” 

S. 3366 would now extend to railroad shipments the same freedom of contract 
without the limiting proviso. 

While the title of the bill uses the wording “* * * to authorize contracts be- 
tween freight forwarders and railroads for the movement of trailers on flat- 
cars * * *” the language of the bill is not so limited, but extends to “* * * line- 
haul movement of freight loaded in or on trailers or other containers and 
transported on railroad cars suitable for such use * * *.” With the wide open 
language as to “containers” the effect of the bill is to put all forwarder traffic by 
rail, without respect to aggregate volume or size of individual shipment, on a 
contract basis. 

The one distinctive characteristic of forwarders which existed at the time of 
their first regulation and remains today—continuing through the various amend- 
ments to the regulatory statute, the Commission cases on the subject, and the 
court decisions—is their dual character, operating on the one hand in the rela- 
tion of common carrier to their own shippers, on the other hand as shippers 
utilizing the services of the underlying common carriers. Accepting as valid the 
idea that the shipper-carrier relation carries the obligation of publishing and 
payment of tariff rates, Congress did in 1950 set up a limited exception dealing 
with common motor carrier handling of forwarder shipments of certain size 
and for certain distances. The fear then expressed by the opponents of 8. 2113 
that the breach once made would immediately be subjected to an attempt to 
widen it into the field of rail transportation now becomes justified. Valid dif- 
ferences exist, however, which fully justify refusal to extend further the concept 
of contract rates. 
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All of the reasons previously advanced against approval of the contract rate 
principle in any degree are particularly important in connection with rail lines. 

Such contract basis is contrary to the whole scheme of for-hire carrier regu- 
lation as embodied in the Interstate Commerce Act. The national transporta- 
tion policy cannot possibly be furthered by permitting members of one agency 
to obtain transportation service performed by the members of another agency 
unless the tarilf! rates are open to all who use that latter agency. This thought 
was expressed by the Commission in its docket 29493 decision (272 I. C. C. 413, 
450) when it said: 

“When forwarders operate under agreements in the handling of terminal-to- 
terminal traffic by which they obtain transportation from motor common car- 
riers at compensation less than would accrue under the tariff rates of the latter, 
they depart from their proper sphere as transportation agencies, and are im- 
properly invading the recognized field of other carriers. This is contrary to the 
national transportation policy.” 

The ill effects of such departure are even more apparent when the underlying 
carriers involved are rails than when they are motor carriers. In the first place, 
the stake involved is much larger. Class A freight forwarders in 1953 paid 
$290.6 million for purchased transportation. Of this amount, $201.2 million 
was paid to railroads; $44.4 million was paid to common motor carriers. To 
the extent that this tonnage and this revenue may be a basis for undue pressure, 
or may be a method of unjust bargaining, the amount at stake is obviously much 
greater when railroads are involved. Furthermore, the possible range of de- 
parture from a normal basis of compensation—accepting for the moment the 
published tariff rate as the normal basis—is much greater in the case of rail 
lines than in the case of motor carriers. If a motor carrier publishes a pa- 
ticular rate on a particular traffic open to the public, the extent to which that 
motor carrier can go below such rate on a contract basis for a freight forwarder 
is severely limited. The spread between the tariff rate, presumably on a profit- 
able basis, and any lower figure which might be the subject of contract is com- 
paratively small in the case of motor carriers, probably on the order of 10 to 15 
percent. In the case of rail lines, however, with a much lower percentage of 
fixed cost and a much wider spread between out-of-pocket cost and full allocated 
cost, the rail lines under the pressure of traffic necessity may be able and feel 
compelled to go very much below published tariff rates to their own detriment 
and the detriment of other rail patrons. 

While the statute does not specifically so provide, there is an element of secrecy 
about these contract arrangements which is highly objectionable. As a prac- 
tical matter no shipper has today any comprehensive knowledge of the actual basis 
of forwarder payments to motor carriers. Section 409 (a) presently carries the 
requirement ,that forwarder-motor carrier contracts be reasonable, free from 
prejudice, consistent with the transportation policy, etc. Proceedings of general 
scope on this subject have been pending before the Commission for some time 
without action. The committee might well make inquiry of the Commission 
with respect to the present scope of these proceedings and the reasons behind 
the failure to progress them. 

The tonnage volume controlled by freight forwarders is enormous, in 1953 4.5 
million tons and 23.35 million shipments, and it should be kept in mind that this 
volume is largely concentrated in the hands of but few forwarders. Such volume 
in the hands of the freight forwarders carries just as tremendous bargaining 
power as it would in the hands of an individual industry. 

Realizing that bargaining power in the hands of an industry and to prevent its 
abuse the act sets up a system of rate regulation, published rates, payment of 
such rates by all who use them, freedom from discrimination, etc. Those same 
protections are required to prevent abuse of bargaining power in the hands of 
freight forwarders. 

The 450-mile limitation on motor carrier contract rates should not be for- 
gotten. If the contract basis must be extended to rails, let us have the good 
with the bad, and incorporate the same mileage limitation in the extension. 

It is to be expected that testimony of proponents in support of the bill will 
emphasize its trailer-on-flatcar feature, a feature which seems to have a plausible 
appeal because of the recent development of that method of transportation and 
its obvious economic possibilities. It should be made clear, therefore, that the 
obtaining of trailer-on-flatcar service as a method of handling by rail tonnage 
tendered by freight forwarders is in no way contingent upon the passage of 
S. 3366. If trailer-on-flatcar service is desirable (and it well may be desirable 
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for forwarders as well as for rails, motor carriers, or other shippers) it can be 
put into effect on a tariff-rate basis immediately such tariffs are filed and become 
effective. There is no inherent connection between contract rates and trailer-on- 
flatcar service. 

In short, the physical facility of a trailer on a flatcar is available today. All 
of its advantages can be made available on rail shipments for forwarders by proper 
tariff publication. It need await no change in section 409 (a). 

Further, as previously cited it should not be overlooked that 8S. 3366 is not 
limited to trailer-on-flatcar operation. Its wording could be interpreted to cover 
the normal and usual method of forwarder shipment by rail today, which of 
necessity involves some type of container for all tonnage. 

Summarizing, the league strongly urges that the contract rate basis be not 
extended to railroads. It is favored by forwarders, for it will give them sub- 
tantially cheaper purchased transportation. It is opposed by most rail lines, fear- 
ing the economic pressure which will force concessions to the very people with 
whom they are in direct competition for the same traffic. On whom are the 
shippers and the Nation dependent for adequate transportation and the cars and 
trucks in which to perform it, the forwarders with almost no investment in 
physical property, or the railroads and motor carriers who must buy the equip- 
ment and must have revenues with which to pay for it? 


8. 3367 

S. 3367 would rewrite subsection (a) of section 411 of the act. That section 
now sets out the relationship between freight forwarders and other persons 
in matters of ownership, control, acquisition, etc. Subsection (a) now permits 
control of a freight forwarder by any carrier subject to parts I, II, or III. Sub- 
section (b) prohibits operation as a freight forwarder by any person whose 
business is such as commonly to make use of freight-forwarder service. Sub- 
section (c) prohibits an officer or employee of a carrier subject to part I, II, 
or III holding any direct or indirect interest in a freight forwarder. 

Subsection (h) of section 411 prohibits any holder of a freight forwarder 
permit from conducting any direct rail, water, or motor-carrier operation, ex- 
cept such as may be performed by a motor carrier within terminal areas as 
provided in section 202 (c) (1). 

The whole scheme of these provisions is to draw a sharp line between the 
business of freight forwarding and the business of direct physical transporta- 
tion. The statute recognizes the essential difference in the two operations and 
effectively prevents the two from being commingled. 

S. 3367, however, rewrites subsection (a)—directly contrary to its present 
provisions—to make it lawful for a freight forwarder to control one or more 
earriers under parts I, II, or III, even though section 410 (h) would remain, 
prohibiting direct transportation operations by a forwarder. , 

The historical forwarder function which brought about the development of 
freight-forwarding business, since before the Forwarder Regulatory Act and 
before the Motor Carrier Act, is the provision of a service of consolidating small 
shipments, of reshipping that consolidated lot as a larger shipment, usually as 
a carload or truckload in a terminal-to-terminal movement and of distributing 
again of the original small shipments from the break-bulk point. Before the 
advent of the motor carrier, the consolidation and distribution service were each 
largely limited to the cartage area of the consolidation and break-bulk terminal 
points; thus freight-forwarding service was largely limited to places affording 
sufficient volume to make up a consolidated carload. As motor-carrier service 
developed, both before and after motor-carrier regulation, freight forwarding 
reached out farther and farther from the terminals until today assembly and 
distribution traffic covers large areas of the country. All of the actual trans- 
portation service, however, was then and is now performed by underlying car- 
riers with operating authority under parts I, II, or III of the act, and as to 
all of this traffic, the freight forwarder was and is today in direct competition 
with the some underlying carriers who can and do perform the same consolida- 
tion and distribution service on their own lines, with their own facilities and 
within the limits of their own routes and operating authorities. 

During all of the period involved, freight forwarder pay to rail lines for trans- 
portation service performed was and is at tariff rates, rates published, filed 
with, and controlled by the Interstate Commerce Commission, open to any ship- 
per, including the forwarder, who chooses to use them. The original concept of 
freight forwarder rates under part II was the same—that forwarders would pay 
motor carriers the published tariff rates for services performed. The prohibition 
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of section 410 (h) against freight forwarders performing direct rail, water, or 
motor-carrier service was in furtherance and protection of that arrangement, 
for obviously the tariff-rate concept could not stand if direct service by for- 
warders was allowed. 

In an attempt to prevent that tariff-rate requirement being enforced on their 
shipments by motor carrier, the freight forwarders sought and obtained the 
1946 amendment to section 409 placing in the hands of the Interstate Commerce 
Commission the whole question of forwarder compensation to motor carriers. 
The Commission’s decision in the resulting proceeding, docket 29493, not being 
to the liking of the freight forwarders, there followed the amendment of 1950 
permitting contract rates rather than tariff rates with motor carriers, but pro- 
hibiting truckload transportation over 450 miles on less than the tariff basis. 

Unsatisfactory as the present situation may be to the Commission, to the direct 
carriers, or to shippers, since we have the 450-mile limitation in the law, and 
since the bulk of consolidated forwarder traffic moves over that mileage, effective 
competition remains among rails, among motor carriers, and between the two 
agencies, for much freight forwarder traffic. That such is the case is evi- 
denced by proceedings before the Commission during the past year involving the 
minimum statutory level of forwarder rates on consolidated shipments via both 
rails and motor carriers. 

If freight forwarders, however, are permitted to acquire any substantial num- 
ber of direct carriers, particularly motor carriers, this open competition is going 
to be lost; the character of competition changes. The forwarder and the con- 
trolled motor carrier or carriers no longer deal with each other at arm’s length. 
Rather, the rates are established to favor their combined interest, possibly to 
the competitive disadvantage of other motor carriers. The traffic volume of the 
controlling forwarder may be diverted to the controlled carrier, and the control 
of routing of tonnage not only of the forwarder but of the controlled carrier to 
and from connecting lines increases the economic influence of the forwarder far 
beyond its normal sphere. 

Equitable competition between carriers and between agencies, and maintenance 
of reasonable rate levels, demand the continued separation, as it now exists, of 
freight forwarding and underlying carrier service. 


Mr. Harris. Are there any questions? 

Mr. Hatz. No questions. 

Mr. Harris. We thank you for your statement. 

Mr. Orr. Thank you, Mr. Chairman. 

Mr. Harris. The next witness will be Mr. Grant Arnold, for the 
Chamber of Commerce of the United States. 

Mr. Arnold, we shall be very glad to have your statement. I know 
you have been anxiously awaiting your turn here for some time. 


STATEMENT OF GRANT ARNOLD, MEMBER, TRANSPORTATION AND 
COMMUNICATION COMMITTEE, CHAMBER OF COMMERCE OF THE 
UNITED STATES 


Mr. Arnotp. Mr. Chairman and gentlemen, my name is Grant 
Arnold, and I appear before you as the spokesman for the Chamber 
of Commerce of the United States. I am here in this capacity by vir- 
tue of being a member of the chamber’s transportation and communi- 
cation committee—which is the committee within the chamber char; 
with responsibility for recommending policy on transportation 
matters. 

In business life I am general traffic manager of E. J. Lavino & Co., 
of Philadelphia. My Creep is a user of all modes of the Nation’s 
transportation systems, and I have direct responsibility for our nego- 
tiations with these carriers. In this position I am keenly aware of the 
competitive relationships which exist between the several forms of 
carriers, as well as the impact of regulatory control on their operations. 
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I would emphasize that our transportation committee has given 
serious study to the issues raised in the pending legislation end our 
transportation policy statements have been reviewed with this in 
mind. As a result we will have recommendations to make on several 
of the proposals while on others we will have no comment. 

In order to show the thoroughness with which matters are consid- 
ered before they are adopted as chamber policy, an addendum is 
attached to this statement, showing the several steps and the careful 
study involved in development of official chamber policy. 


CHAMBER’S INTEREST IN STRONG NATIONAL TRANSPORTATION SYSTEM 


Before commenting on these several points, I would emphasize 
the fact that the chamber is keenly aware of the important role played 
by our common carrier transportation systems in the maintenance 
of the present high level of the economy and their important contri- 
bution to the American way of life. For these and other reasons we 
are most anxious to see that any changes made in the regulatory 
policy of our government will be soundly conceived. 

In this connection I would point out that no one single interest 
dominates the chamber’s viewpoint in transportation matters. In 
our transportation committee all forms of transport are equally rep- 
resented and the transportation user is the single most. predominant 
factor in this group. As a consequence, the chamber is counseled by 
nationally known a from all forms of transport, but is domi- 
nated by none. 


CHAMBER’S VIEWS ON GOVERNMENT REGULATION 


Speaking generally about Federal regulation of the transportation 
industry, the national chamber recognizes that a certain degree of 
regulation is required in an industry that is identified so closely with 
the public interest. This regulation is necessary in order to main- 
tain orderly competition between similar and different types of car- 
riers; conserve for the public good the advantages of each; and assure 
the free flow of goods through the various channels of distribution. 

At the same time it is our view that such control should be limited 


to that amount a’ required in the public interest. In transporta- 


tion, as in most other business enterprises, management should be given 
maximum independence of action and the fullest opportunities to 
exercise its own judgment consistent with the public interest. This 
is basic if the public is to reap the fullest possible benefits from our 
transportation facility. 


SPECIFIC RECOMMENDATIONS 


I would like now to go into the several issues on which the chamber 
membership has approved policy. We have prepared this in two 
parts. Part 1 states as simply as possible the chamber position on 
each proposal and summarizes our recommendations. In part 2 we 
have provided the explanation needed to show our reasons for the 
individual proposal. Since this statement has been distributed, I 
will try to conserve the time of the committee by reading part 1 and, 
unless the committee has specific questions or feels that it is otherwise 
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necessary, I will not cover part 2 but will request permission to have 
it incorporated in the record eee my presentation. 

Mr. Harris. You may have that privilege. 

Mr. Arnowp. Thank you. 

(1) Changes in the national transportation policy: The first sub- 
ject involves the proposed changes in the national transportation 
policy. The new language is found starting on the first page of 
H. R. 6141 under section 2. We take no position for or against the 
need for a changed transportation policy statement. However, it is 
our recommendation that any transportation policy statement which 
the Congress approves should include language which would direct 
that there be allowed revenues sufficient to enable the carriers under 
honest, efficient, and economical management, to provide the service 
needed by the public. 

The Interstate Commerce Commission is already required to con- 
sider this important factor by section 15a of the act. However, we 
believe it should be incorporated in the statement of national trans- 
portation policy as a guide to other government agencies in their 
dealings with carriers. 

(2) Discontinuance of unprofitable services: Section 6 (a) and (b) 
of H. R. 6141 found on page 7, among other things, would empower 
the Interstate Commerce Commission to order discontinuance or cur- 
tailment of unprofitable intrastate rail service under certain circum- 
stances. The chamber membership feels strongly that this principle 
should be approved in order to permit correction of those situations 
which place an undue burden on interstate commerce. We therefore 
recommend approval of this objective. 

(3) Maximum-minimum rate regulation: The next subject deals 
with the authority of the ICC to prescribe minimum or maximum, 
rather than precise rates and is found first in section 7 (a) of H. R. 
6141 (p. 8). Currently the Interstate Commerce Commission may 
fix the precise rate a common carrier may charge for his service. 
This proposal would limit that authority to the setting of reasonable 
and just minimum or maximum rates only, while retaining those sec- 
tions of the act which prohibit discrimination, preference, and 
prejudice. 

Chamber policy, as stated before, urges that carriers should be 
“regulated only to the degree res osm by the public interest.” This 
position, coupled with the chamber’s general philosophy that regu- 
latory agencies should not substitute their judgment for that of man- 
agement, would support this principle unless it is shown clearly to 
be contrary to the public interest. 

(4) Reducation of suspension period: Section 7 (c) of H. R. 6141 
(p. 11) proposes, among other things, that the suspension of new rates 
by the ICC, pending a decision as to their lawfulness, be limited to 
3 months. 

After careful consideration, the chamber membership feels that the 
present maximum period of 7 months is unduly long and may en- 
courage procedural delays. We recommend that the 7 months’ period 
be reduced. but at the same time we feel that the 3 months’ period is 
unreasonably short. We would favor, therefore, a suspension period 
somewhat less than 7 months. 
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(5) Repeal of the rule of ratemaking: Section 8 of H. R. 6141 
(p. 13) proposes repeal of the present rule of ratemaking in sec- 
tion 15a of part 1 of the act and substitutes new language which would 
establish different standards for the Commission in its ratemaking 
procedures. 

We treat the repeal of the present rule more extensively in part 2 of 
my statement, but I should like to say at this point that we urge that 
the first standard of the present rule (relating to the effect of rates 
on the movement of traffic) be eliminated and the third standard (re- 
lating to consideration of the revenue needs of the carriers) be re- 
tained in any revisions of section 15 (a). 

Our transportation and communication committee also has given 
thorough consideration to other standards that have previously been 
considered in arriving at just and reasonable rates. Upon its recom- 
mendation, the chamber’s membership a year ago adopted the follow- 
ing position, which we urge be included in the rule of ratemaking: 
Transportation rates on competitive traffic or services should not be 
prohibited by regulatory bodies because of their effect upon the rates, 
traffic, or competition of another form of transportation, provided such 
rates are not less than minimum reasonable rates for the type of carrier 
proposing them. 

Mr. Chairman, with your permission I should like to digress from 
the chamber’s statement and inject a personal observation which will 
be very brief. 

The record in this hearing contains reference to an alleged trend in 
the ICC decisions to try and apportion or provide for the sharing of 
traffic among the various forms of transportation in establishing rates. 
Considerable testimony is also included saying this is not so, although 
there may be instances where an attempt was made to rapier a fair 
opportunity for all types of carriers to compete for traffic. 

The point I would lke to inject is that regardless of the term used, 
any activity along these lines frequently results in much more than 
regulating traffic and actually involves sales of shippers. 

Take as an example shipper A, who formerly has moved all his 
products to the customer by rail. ‘The customer demands future ship- 
ments by motor carriers for such valid reasons as commodities arrive 
in better condition and shorter transit time eliminates warehousing the 
articles. 

Shipper A has competitors located in the local cartage area of this 
mutual customer where there is no economic regulation of motor 
carriers. Thus, these competitors can comply with the customers 
demand. However, shipper A’s haul is subject to the Interstate Com- 
merce Act. Consequently, after shipper A negotiates a realistic rate 
to move the traffic, it must be published. If there is any attempt to 
keep this new motor carrier rate in relationship so railroads can com- 
pete, the sales of shipper A could be involved. 

Also, there may not be any movement for the different types of 
carriers to divide as the commodities would be moving by truck from 
competitors. 

Another example is a commodity that again moves by rail. Because 
of more progressive material handling methods the customer demands 
dump-truck service. Again competitors may be located within the 
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local cartage area of this customer and be free of economic regulation. 
Thus the demand for dump-truck service could be met. 

Any attempt to establish a motor-carrier rate in relationship with 
rail rates could influence sales. These two examples are real ones, 
and it was felt you might be interested in why one shipper feels 
motor-carrier rates should be based upon motor-carrier conditions 
and permitted as long as they are compensatory and otherwise lawful, 
without reference to existing rates and the effect upon other types of 
carrier. 

(6) Dry-bulk commodity exemptions: Section 14 of H. R. 6141 
(p. 29) proposes repeal of the present exemption from regulation 
of the carriage of dry-bulk commodities when not more than three 
commodities are carried in a single tow. 

The chamber does not feel that the public interest requires extend- 
ing regulatory controls to cover this important traffic. We recom- 
mend rejection of this proposal in the pending bills. 

(7) Special rates to Government: As our final point, I would like 
to comment on the subject of special rates to Government in some 
detail. 

Section 8, paragraph 5, and section 9 of H. R. 6151 (p. 15) proposes 
rates for special application to Government. These sections would 
replace the present authority found in section 22 of the act, which 
now permit such special rates. This proposal is not in accord with 
our viewpoint and we recommend against its adoption. 

On the other hand, however, we believe that H. R. 525 does provide 
a sound basis for correction of the present abuses experienced under 
the special-rate privileges enjoyed by Government. We recommend, 
therefore, that H. R. 525 be the basis of this committee’s recommenda- 
tion on this subject. 

If H. R. 525 were passed, the Government could still get reduced 
rates and fares, if warranted. The major difference between that and 
the present situation would be that they would get them through nego- 
tiations directly with the carriers, subject to the same rules and regu- 
lyations as any other shipper, instead of through unregulated bar- 
gaining with the carriers. We sincerely believe that such a change 
is necessary in order to plug the loophole now being used by a grow- 
ing number of Government agencies to bargain for rates. 

In actual practice, a Government official can and has played one 
carrier against another for a bargain rate much lower than the rate 
valine in official tariffs. Due to the potential volume of Govern- 
ment business available—about $1 billion for the Defense Depart- 
ment alone—and because of section 22 provisions, the inducement to 
the carriers to make these concessions is tremendous. As a conse- 
quence, cuthroat competition has resulted. 


DEVELOPMENT OF CHAMBER’S POSITION 


I should like to emphasize that the chamber’s position in favor of 
amending section 22, similar to that proposed in H. R. 525, has not 
been taken without very thorough study and consideration by experts 
in the transportation field, including both users and suppliers of 
transport services. The chamber’s 44-man transportation and com- 
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munication committee studied carefully the effects of section 22 on 
our transportation industry before recommending that it be amended. 

After its study, our committee, by an overwhelming majority, took 
the position that section 22 should be amended in such a way that 
governments would be subjected to the same tariff filing require- 
ments and other regulatory controls as those applying to other traffic, 
excluding the long- and short-haul provisions, of which I shall say 
more later. This position has been fully supported by the chamber’s 
membership. 

The large percentage of Government traffic is much he same as that 
moving in normal channels of everyday commerce. The household 
goods, canned goods, clothing—all this traffic should be subjected to 
the same type of regulatory control whether it is moved by the 
yovernment or a commercial shipper. 

Stated in the simplest of terms, the chamber feels that all traffic, 
whether Government or commercial, that flows in normal transporta- 
tion channels, should be governed by the same ratemaking standards. 
If the Government feels that it deserves special consideration for a 
particular movement that is unusual in character, the Interstate Com- 
merce Commission should be the judge, so as to keep carrier con- 
cessions within reasonable limits. In other words, if the Government 
is to get preferential treatment, it should prove its case rather than 
take it as an inherent right. 


CHAMBER’S SECTION 22 SURVEY 


In an effort to help supply more information about the general 
application of section 22, the chamber has made an informal survey 
of its carrier membership. The number of replies to the questionnaire 
were gratifying and clearly showed that section 22 is used extensively 
throughout the country by all types of carriers, including barge, bus, 
express, intercoastal, rail, and truck companies. The only surface 
carriers that apparently do not offer section 22 rates are the petroleum 
pipelines. 

Section 22 is used by at least 17 different Federal agencies, the major 
users being the Department of Defense and the General Services 
Administration. It is also used by other levels of Government. 

All types of freight, as well as passenger, traffic are moved on section 
22 rates. The returned questionnaires listed 75 specific freight classi- 
fications, 45 of which are completely nonmilitary in nature. 

A number of specific examples were referred to us, some of which 

I will mention here. One Southwest shipper wrote as follows: 
. Section 22 quotation 1430, effective in June 1954, authorized substantial reduc- 
tions in rates on whole grains shipped by the Commodity Stabilization Service, 
United States Department of Agriculture, from Oklahoma, Texas, and New 
Mexico, to Galveston, Houston, and Texas City for export. These section 22 
rates have greatly demoralized grain, milling, and port interests in the South- 
west. 

All Texas ports from Corpus Christi to Orange are equalized so far as export 
rates are concerned. The above section 22 quotation substantially increases 
the value of all grains shipped by the Commodity Stablization Service through 
the ports of Houston, Galveston, and Texas City, but that increased value accrues 
to the United States Government only. It encourages the producer who owns 


grain subject to loan by the Government to let the Government take the grain 
because neither the producer nor the commercial grain dealer can ship under the 
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section 22 rates. There are large elevators at Corpus Christi and Port Arthur 
which are unable to compete in the exportation of grain under the foregoing 
section 22 rates. 


Shipping interests in the Southwest and the grain markets generally are very 
much disturbed about this quotation. 

Another example of the increasing use of section 22 by State 
agencies : 

Section 22 requests for alcoholic liquors in the territory of Frankfort and 
Louisville, Ky., only recently were made, that is, in the last 2 years or approxi- 


mately that time. Before that it was never discovered by the State liquor 
commissions that they could use this rate advantage. 


And again: 


While we believe there might be some justification for handling war material 
for the United States Government, we also believe that the extreme has been 
reached when State governments solicit section 22 quotations for the transpor- 
tation of alcoholic liquors and paint. The State of Ohio, about a year ago, was 
quite active in obtaining quotations for the transportation of alcoholic liquors 
and the State of Michigan about 2 years ago endeavored to obtain quotations on 
paint moving into that State. 

Perhaps the most startling example of the use of section 22 rates 
that the survey brought out was the reference to a class rate tariff, 
effective March 17, 1942, but still applicable to Government shipments 
in the middle Atlantic territory. We checked on this tariff and found 
that it was still in effect, for the Government only, as of June 1954. 
As a result, Government traffic could move between such points as 
Philadelphia-New York and Baltimore-New York at rates 46 to 49 
percent, respectively, below the present class rates for commercial 
shippers. 

We checked further and found that these class rates were even much 
lower than commodity rates between these points for such commercial 
traffic as canned foodstuffs, paints, wrapping paper, building mate- 
rials, and beer and ale. In this instance, the Government, in effect, 
was given a blanket rate reduction on all its shipments in that particu- 
lar territory that were even lower than commodity rates granted com- 
mercial shippers on the basis of volume movements. 


WHAT SHOULD BE DONE 


As Chairman Harris knows, there is broad support throughout the 
Teneo industry and the shipper interests of the Nation for 


repeal of the special Government rate provision contained in section 
22 of the present act. 

As recently as last month the chamber sponsored a delegation which 
visited him, as well as Mr. Priest. The purpose of our meeting was to 
encourage early hearings on H. R. 525. In that group were represent- 
atives of the following national associations: Air Transport Associa- 
tion of America, American Merchant Marine Institute, American 
Trucking Associations, American Waterways Operators, Committee 
of American Steamship Lines, Committee for Pipeline Companies, 
Intercoastal Steamship Freight Association, Movers Conference of 
America, Munitions Carrier Conference, National Industrial Traffic 
— and Transportation Association of America, as well as the 
cnamber. 


78456—56—pt. 224 
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This impressive group of national organizations, which is broadly 
representative of the interests affected through Government cut rates, 
are all seeking correction of the present situation. In addition, the 
Interstate Commerce Commission itself has recommended that the 
privilege of negotiating Government rates outside of the Interstate 
Commerce Act be withdrawn, except in the time of war, threat of 
war, or other time of national emergency. 

The Hoover Commission Transportation Subcommittee also recog- 
nized that this privilege was being badly abused and recommended 
eliminating the privilege of moving passengers or Government prop- 
erty at free or reduced rates. The National Council of Farmer Coop- 
eratives recently announced support for legislative revision to provide 
for the movement of Government traffic on the basis of commercial 
rates. 

In view of this broad general support for withdrawal of this special 
privilege to Government, we urge this committee to recognize the 
urgent need for correction and we suggest that since the committee 
has before it H. R. 525 ), it give consideration to reporting it promptly 
so that action in the Sensis can be possible during this session. We 
feel the broad general support for this proposal justifies the priority 
requested. No other issue in the pending legislation enjoys such 
general support. 

In summary, we believe that the use of the section 22 privilege by 
Government has grown to the extent where it increases the cost to 
commercial shippers, plays one carrier off against another, and is dis- 
ruptive of the national rate structure. We urge its elimination. 

Speaking only for the chamber, and not implying unanimity of 
opinion among the groups I have referred to previously, we feel also 
that in justice to the railroads an amendment should be made to H. R. 
525 which would relieve them from complying with the long- and 
short-haul provisions of the fourth section of the act in filing Govern- 
ment rates. 

No other form of transportation is subject, statutorily, at least, to 
these provisions. The time required in requesting relief in specific i in- 
stances places railroads, and especially those with circuitous routes, 
at a disadvantage in competing oar Government business. 

To relieve them by statute from the application of the long- and 
short-haul provisions on Government traffic would not affect the com- 
mercial relationships of intermediate communities, which the provi- 
sions were intended to protect. 

We therefore hope that such an amendment to H. R. 525 will receive 
your favorable consideration. 


CONCLUSION 


In concluding, I will summarize the chamber’s recommendations on 
the several issues involved in the following manner: 

(1) That the national transportation policy statement include lan- 
guage which would direct that in prescribing rates there be allowed 
revenues sufficient to enable the carriers, waine honest, efficient, and 


economical management, to provide the service needed by the public. 
(2) That the Interstate Commerce Commission be empowered to 
order discontinuance of curtailment of unprofitable intrastate rail 
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services where these situations place an undue burden on interstate 
commerce. 

(3) That favorable consideration be given the proposal which re- 
moves the authority of the ICC to establish precise rates, unless it is 
conclusively shown that it would be contrary to the public interest. 

4) That the present 7 months’ suspension period be reduced. 

5) That the rule of ratemaking include the principle that the 
C ccnbilaelta should not disapprove rates simply because they will have 
an adverse effect on other forms of transportation. Also, that the 
directive to the Commission to consider the effect of rates on the 
movement of traffic of the carrier proposing them be eliminated. 

(6) That the proposed extension of regulation to cover dry-bulk 
commodities not be approved. 

(7) That special rates to Government be eliminated by reporting out 
immediately H. R. 525, amended so as to waive the long- and short- 
haul provision on Government traffic. 

In the name of the chamber, as well as personally, I wish to express 
appreciation for the opportunity of appearing before this committee. 
I would be glad to elaborate on the statement I have so far made, or 
read part 2 or any portion of it, or endeavor to answer any questions 
you may have. 

(The documents accompanying Mr. Arnold’s statement follow :) 


ADDENDUM 
POLICYMAKING PROCEDURE OF THE CHAMBER OF COMMERCE OF THE UNITED STATES 


The Chamber of Commerce of the United States has in its membership approx- 
imately 3,200 affiliated business organizations (primarily local chambers of 
commerce and national trade associations). They in turn have total membership 
exceeding 1,700,000 American businessmen. The chamber’s policy positions are 
arrived at through a vote by these organizations, and through them, their under- 
lying total membership. 

Under this system of policy development, any affiliated organization or indi- 
vidual business member may submit policy proposals for study and considera- 
tion. Such proposals are referred to the appropriate committee for thorough 
study. The issues involving transportation and communication are referred to 
the chamber’s transportation and communication committee, which is composed 
of 44 nationally recognized businessmen in this field. (A list of this committee 
is attached for information. ) 

Committee recommendations are later submitted to the chamber’s policy 
committee, the board of directors, and finally to the member organizations— 
either through a referendum or in annual meeting. 

Chamber policy, therefore, is developed through careful deliberation by well- 
qualified businessmen, with all segments of our business economy from all parts 
of the country participating. 


TRANSPORTATION AND COMMUNICATION COMMITTEE, 1955-56 


*J. H. Carmichael, chairman, president, Capital Airlines, Inc., Washington, D. C. 

Russell B. Adams, vice president, Pan American World Airways System, Wash- 
ington, D. C. 

A. G. Anderson, general traffic manager, Socony Mobil Oil Co., Inc., New York, 
Nues 

Grant Arnold, general traffic manager, E. J. Lavino & Co., Philadelphia, Pa. 

*Thomas A. Ballantine, president, Louisville Taxicab & Transfer Co., Louisville, 
Ky. 

Charles E. Beard, president, B — Airways, Inc., Dallas, Tex. 

J. G. Breslin, traffic manager, California & Hawaiian Sugar Refining Corp., San 
Francisco, Calif. 
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Carl D. Brorein, president, Peninsular Telephone Co., Tampa, Fla. 
John H. Burke, owner-manager, Wiley Post Airport, Oklahoma City, Okla. 
J. L. Burke, president, Service Pipe Line Co., Tulsa, Okla. 
*Walter F. Carey, president, Automobile Carriers, Inc., Flint, Mich. 
A. D. Carleton, manager, traffic department, Standard Oil Company of California, 
San Francisco, Calif. 
Paul J. Coughlin, executive vice president, National Carloading Corp., New York, 
| ae 
Charles L. Dearing, senior staff member, The Brookings Institution, Washing- 
ton, D. C. 
Harry A. DeButts, president, Southern Railway System, Washington, D. C. 
James D. Edgett, president, North American Van Lines, Inc., Fort Wayne, Ind. 
M. G. Gamble, president, Esso Shipping Co., New York, N. Y. 
T. B. Gittings, vice president, Western Union Telegraph Co., New York. N. Y. 
A. L. Hammell, president, Railway Express Agency, Inc., New York, N. Y. 
John F. Hendon, president, Hendon & Co., Inc., Birmingham, Ala. 
Arthur M. Hill, chairman, executive committee, the Greyhound Corp., Wash- 
ington, D. C. 
Leland James, chairman of the board, Consolidated Freightways, Inc., Portland, 
Oreg. 
L. E. Judd, director, public relations, Goodyear Tire & Rubber Co., Akron, Ohio. 
Frank A. Leftingwell, traffic manager, Southwest Stone Co., Dallas, Tex. 
Irvin S. Markel, president, American Fidelity & Casualty Co., Inc., Richmond, 
Va. 
W. H. Ott, Jr., traffic manager, Kraft Foods Co., Chicago, I. 
D. H. Overmeyer, president, D. H. Overmeyer Warehouse Co., Toledo, Ohio. 
D. W. Rentzell, chairman of the board, Slick Airways, Inc., Oklahoma City, Okla. 
L. J. Rowley, manager, traffic and transportation, Lockheed Aircraft Corp., 
Burbank, Calif. 
Walter F. Schulten, vice president, Pittsburgh Consolidation Coal Co., Inc., 
Pittsburgh, Pa. 
George H. Seal, vice president, C. H. Sprague & Son Co., Boston, Mass. 
Randolph Sevier, president, Matson Navigation Co., San Francisco, Calif. 
H. E. Simpson, president, Baltimore & Ohio Railroad Co., Baltimore, Mr. 
James Sinclair, president and general manager, Luckenbach Steamship Co., Inc., 
New York, N. Y. 
James B. Sinton, Avenales Cattle Co., Paso Robles, Calif. 
*Arthur FE. Stoddard, president, Union Pacific Railroad Co., Omaha, Nebr. 
Harley L. Swift, president, Harrisburg Railways Co., Harrisburg, Pa. 
G. C. Taylor, president, Mississippi Valley Barge Line Co., St. Louis, Mo. 
Kenneth L. Vore, general traffic manager, Westinghouse Electric Corp., Pitts- 
burgh, Pa. 
D. G. Ward, director of transportation, Olin-Mathieson Chemical Corp., New 
York, N. Y. 
William W. Ward, president, Ward Trucking Corp., Altoona, Pa. 
E. H. Wasson, vice president, American Telephone & Telegraph Co., New York, 
2. 
F. B. Whitman, president, the Western Pacific Railroad Co., San Francisco, Calif. 
Gerald W. Collins, secretary, manager, transportation and communication 
department, Chamber of Commerce of the United States. 


PART II. EXPLANATION OF RECOMMENDATIONS 


1. Changes in the national transportation policy 


The national chamber believes that each form of transportation should be 
regulated only to the degree clearly required by the public interest. The specific 
proposals for changes in the wording of the national transportation policy 
(sec. 2) has not been passed upon by our membership and we therefore are not 
in a position to comment upon it. 

However, we do wish to emphasize that one of the chief obstacles to achieving 
a healthy transportation system, which is the objective of the statement of 
national transportation policy in the Interstate Commerce Act, continues to be 
the unfavorable financial condition of most types of common carriers. This is 


*Member United States Chamber board of directors. 
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especially true from the long-range standpoint. Just compensation to the car- 
riers is necessary to provide for modernization and expansion of transport 
facilities and to attract new capital. 

The existing policy statement lacks definite and specific reference to carrier 
financial needs, It fails to mention an important principle set forth in section 
15a of the act, which states that in the exercise of its power to prescribe rates 
the Commission shall give due consideration to the need of revenues sufficient 
to enable the carriers, under honest, economical and efficient: management, to 
provide the service needed by the public. 

Embodiment of that principle in the policy statement would constitute a 
mandate to the Commission and a guide to other Government agencies in their 
rate negotiations with the carriers. This belief is based upon the controlling 
significance which the Supreme Court has assigned to the policy statement in 
interpreting the various provisions of the act. The Interstate Commerce Com- 
mission is already required to consider this important factor by section 15a 
of the act. However, other Government agencies apparently do not feel bound 
by section 15a. We believe they would be more inclined to feel bound by a 
similar statement in the national transportation policy. 

If this principle were incorporated into the policy statement, it would con- 
stitute specifie recognition of the fundamental principle that when the Gov- 
ernment assumes the power to regulate the rates of public utilities in the public 
interest, it accepts the corresponding duty to authorize rates adequate to assure 
a financial return sufficient to pay the reasonable cost of providing the service 
and to produce a return adequate to support credit and attract capital for the 
proper discharge of its public duties. 

We urge, therefore, that this principle be specifically incorporated in the 
statement of national transportation policy. 


2. Discontinuance of unprofitable services 


Section 6 (a) and (b) of H. R. 6141 would amend section 13 of the Interstate 
Commerce Act by empowering the Commission, among other things, to order 
discontinuance or curtailment of unprofitable intrastate rail service when it 
is found that it unduly burdens or will unduly burden interstate commerce. 

This proposal is directed at a partial solution to what perhaps is one of the 
most pressing railroad problems today—the tremendous passenger-train deficits. 
These deficits have been rising steadily in the past decade and are expected to 
amount to around $650 million for 1955. 

Solving this complex problem involves several steps, one of which is dealt 
with in this proposal. That is the difficulty of railroads to obtain State per- 
mission to eliminate or curtain passenger-train services, usually on branch 
lines, that have become hopelessly unprofitable due to a lack of patronage, 
caused primarily by the diversion of traffic to the private automobile. A num- 
ber of cases have been cited where the railroads must move a passenger train 
on a regular schedule even though the crew regularly outnumbers the passengers. 

The difficulty in obtaining State approval stems primarily from two causes. 
One is that local considerations and pressures are given preference over the 
national interest, or even to the overall effect on the particular railroad. The 
other, which can be corrected only by legislation, is the existence of laws in 
certain States which do not permit the State regulatory authority to permit a 
railroad with a charter obligation to discontinue the last passenger-train service 
on its line or portion of its line. 

The Interstate Commerce Commission at present does have authority, and 
the Supreme Court has upheld it, to permit the abandonment of a complete line, 
whether it is interstate or intrastate. However, such power does not extend 
to a situation where the railroad wishes to continue a profitable freight service, 
but discontinue a continuously losing passenger-train service. The courts have 
stated on several occasions that this can be corrected only by Congress and not 
the courts, even though the particular railroad may be forced to suffer severe 
losses in furnishing unpatronized service. 

The chamber therefore supports the objective of section 6 (a) and (b) to give 
the Commission authority to act, following denial by State regulatory authorities 
or failure of such authorities to act within a reasonable period of time, on the 
right to discontinue intrastate services that unreasonably discriminate against, 
or place an undue burden on, interstate commerce. 
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8. Marimum-minimum rate regulation 


Under section 7 (a) of H. R. 6141, the present authority of the Commission 
to fix precise rates would be limited to the setting of just and reasonable minimum 
or maximum rates. 

The Commission has testified that the power to fix precise rates, or minimum 
and maximum rates, has been seldom used. In the large majority of cases, where 
it has been necessary for the Commission to act, it has found it appropriate to 
fix either minimum rates or maximum rates, but not both. It believes, however, 
that its present authority should be continued for use in the occasional cases 
where it appears necessary. 

On the other hand, it is argued that the regulated carriers, and especially the 
common carriers, should be allowed more latitude in the pricing of their services 
in order that they may compete on a more equal basis with less regulated or 
unregulated carriers. 

The national chamber, as previously pointed out, believes that each form of 
transportation should be regulated only to the degree required by the public 
interest. It also believes that regulatory agencies should not substitute their 
judgment for that of management with respect to the effect of carrier rate 
proposals on the volume of business and the revenue to be derived therefrom. 

In view of the slight need that is anticipated for the authority to fix precise 
rates, and the greater flexibility claimed for carrier management to exercise its 
business judgment, it would appear that favorable consideration should be given 
to the proposal unless a strong showing is made that the public interest requires 
the additional control. 


4. Reduction of suspension period 


Section 7 (c) of H. R. 6141 proposes, among other things, that the period of 
suspension of new rates by the Interstate Commerce Commission pending decision 
as to their lawfulness, be limited to 3 months. 

The chamber believes that, in the interest of the public as well as of the 
regulated industries, there is great need to speed up decisions of both Federal 
and State regulated bodies. 

It also believes, specifically, that the present 7 months maximum suspension 
period authorized by statute to permit investigation in rate cases before the 
Interstate Commerce Commission should be reduced. 

It has previously been pointed out that competing carriers file approximately 
90 percent of ICC suspension applications and shippers only 10 percent, and that 
most of the suspension cases arise from protests against rate reductions. It 
also has been suggested that frequently the power of suspension has been used 
by competing carriers merely to delay decisions. 

When a lower rate is proposed in behalf of a shipper, and it is suspended on 
protest of a competing carrier, not only the proposing carrier, but the shipper 
loses. In other words, the shipper, rather than being helped by carrier competi- 
tion for his business, is denied the lower rate for the period of suspension. 

In order to minimize such losses, therefore, we believe that every effort 
should be made to speed up decisions. We feel that the present 7 months statu- 
tory maximum is unnecessarily long but, at the same time, recognize that be- 
cause of unavoidable procedural delays, a statutory maximum of 3 months 
would be too short. We suggest a maximum somewhat less than 7 months. 


5. Repeal of the rule of ratemaking 


Section 8 of H. R. 6141 would repeal the present rule of ratemaking contained 
in section 15a of the act and substitute new standards in ratemaking procedures. 

Section 15a of the act lays down three specific standards for the Commission 
to consider in arriving at a reasonable rate. The first states that it shall con- 
sider “the effect of rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed.” We do not feel that regulatory bodies should 
substitute their judgment for that of management with respect to the effect of 
carrier rate proposals on the volume of business and the revenue to be derived 
therefrom. We approve, therefore, of the removal of this standard from the act. 

The second standard directs the Commission to give consideration to the need, 
in the public interest, of adequate and efficient railway transportation service 
at the lowest cost consistent with the furnishing of such service. There is no 
objection to the retention of this standard. 

In connection with the third standard, “the need of revenues sufficient to 
enable the carriers, under honest, economical, and efficient management to pro- 
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vide such service,” we call attention to our previous recommendation that it be 
incorporated in the statement of national transportation policy. We also believe 
that it should be retained in section 15a, to avoid any argument as to whether it 
is substantive law. 

We also feel that rates on competitive traffic or services should not be pro- 
hibited by regulatory bodies because of their effect upon the rates, traffic, or 
competition of another form of transportation, provided such rates are not less 
than minimum reasonable rates for the type of carrier proposing them. We 
believe that such a standard should be made a part of the rule of ratemaking. 

In other words, we feel that railroad rates should be made independently of 
truck rates and truck rates independently of railroad rates, as is the case with 
water rates now. 

In its determination of minimum reasonable rates, we support the use of the 
standards already established and employed by the Commission and the courts, 
with the exception of those relating to the effect upon competing carriers by 
another form of transportation, as referred to above. 

We also recommend approval of the proposed section 15a (3), which would be 
in furtherance of the principle expressed in section 15a (1). 


6. Dry-bulk commodity exemptions 

Section 14 of H. R. 6141 proposes repeal of the existing exemption from reg- 
ulation of the carriage of dry-bulk commodities when not more than three such 
commodities are carried in a single vessel or tow. 

The chamber is opposed to the repeal of this exemption since we do not believe 
that the public interest requires this extension of regulation. 

The exemption has been in effect for over 15 years. In that time, many 
industries using or producing bulk commodities have located expensive plants 
and other facilities on water under the impression that they could depend upon 
this 1940 declaration of Congress. Unregulated bulk carriers provide a flexible, 
“tailor-made” transportation service that is a necessity for many types of 
industry. 

Mr. Arnorp. Thank you, gentlemen. 

Mr. Harris. Thank you very much, Mr. Arnold. You have made a 
very clear and concise statement of the views of the United States 
Chamber, which we appreciate. 

Are there any questions ? 

Mr. Rogers. I have just one question, Mr. Arnold. I notice a tre- 
mendous number of references to the section 22 situation and the 
competition that it creates. I was just wondering if that is what you 
call dynamic competition ? 

Mr. Arnotp. Not in that fashion; no, sir. 

Mr. Rocers. Thank you. 

Mr. Harris. Mr. Hale? 

Mr. Harr. No questions. 

Mr. Harris. Thank you very much for your statement, Mr. Arnold. 

Mr. Arnoip. Thank you, sir. 

Mr. Harris. May I inquire if Mr. R. E. Bridges, vice president of 
the Ingraham Barge Co., of Nashville, Tenn., is here ? 

The CierK. He is not here. 

Mr. Harris. The committee will adjourn until 10 o’clock Tuesday 
next. 

(Whereupon, the committee adjourned, to reconvene at 10 o'clock 
Tuesday, May 29, 1956.) 
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TUESDAY, MAY 29, 1956 


Hovss or RepresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C; 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

A few days ago, when it was observed the Memorial holiday would 
interfere with some of the general procedure in Congress, because the 
holiday comes during the middle of the week, and recognizing that 
many Members would be away, it was suggested that some of the wit- 
nesses could continue in giving their presentations on H. R. 6141 and 
other bills regarding the transportation policy, and we advised the 
a waterways operators and their two witnesses to come back 
today. 

In view of the fact that we do have to make progress, we will pro- 
ceed, Mr. Thompson, today as scheduled, because I know you have 
brought your representatives a long way here for this meeting. I have 
been advised that other members will be present in a few minutes. 
However, we have another problem because at 11 o’clock we will ad- 
journ out of respect to our colleague and member of this committee, 

fr. Granahan of Pennsylvania, who passed away last Friday and 
whose funeral is being held in Philadelphia beginning at that time. 

We will come back this afternoon in an effort to accommodate the 
witness who has come from a rather long distance. 

I would like to make this announcement, which I think is important, 
and I would like everyone interested to take notice for their informa- 
tion and guidance. 

I have discussed the matter with the chairman of our committee, 
Mr. Priest, and other members. 

These hearings have been underway, with the exception of 1 week’s 
interruption, since April 24. The chairman of our committee has 
other legislative proposals to which he wants to give prompt attention. 

We feel there will be witnesses with new or additional testimony. 
Ultimately the testimony is going to get quite repetitious. It is already 
beginning to get that way, in some points and problems connected 
with the proposals. 

So, on behalf of the committee, I wish to announce that hearings 
on this overall transport policy contained in these bills, including these 
hearings, will close June 15. The last day, June 15, will be given 
to the Department of Commerce, who requested that they be permitted 
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to come back at that time, together with members of the Interstate 
Commerce Commission. 

So the witnesses who desire to be heard from throughout the coun- 
try will have to make it convenient to come in between now and the 
14th of June. 

Of course, permission has already been given to anyone who de- 
sires to file a statement on any part of these programs involved 
with this overall omnibus transportation program. 

Mr. Thompson, I believe you have with you Mr. W. Y. Wildman. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, AMERICAN 
WATERWAYS OPERATORS, WASHINGTON, D. C. 


Mr. Tompson. That is correct, Mr. Chairman. 

Mr. Harris. We will be glad to have you present Mr. Wildman. 

Mr. Tuompson. Mr. Chairman, this is Mr. Wildman of Chicago, 
who is here representing the Waterways Freight Bureau organization 
of common carriers. 

Mr. Harris. Mr. Wildman, we will be very glad to hear you. Do 
you represent, as one of the witnesses, the American Waterways Op- 
erators, Inc. We had some of your witnesses, including Mr. Thomp- 
son’s very valuable statement already. 


STATEMENT OF W. Y. WILDMAN, COMMERCE ATTORNEY AND 
TRANSPORTATION CONSULTANT, WATERWAYS FREIGHT BU- 
REAU, CHICAGO, ILL. 


Mr. WitpMAN. Thank you, Mr. Chairman, and I shall as far as pos- 
sible avoid being repetitious. There is bound to be some repetition, 
but I have tried to avoid it as far as possible. 

Mr. Harris. We appreciate that. 

Mr. Witpman. Mr. Chairman and members of the subcommittee, 
my name is W. Y. Wildman and the statement I am about to make is 
presented on behalf of the common carrier barge lines that are mem- 
bers of Waterways Freight Bureau and is in opposition to H. R. 6141 
and H. R. 6142. "Waterw ays Freight Bureau is a voluntary, nonprofit 
association, comprised of all of the more important common carriers 
by water operating on the Mississippi River and its several tributaries 
as well as on the Gulf Intracoastal Canal. It is organized and 
operates pursuant to section 5 (a) of the Interstate Commerce Act, 
commonly known as the Reed-Bulwinkle amendment. 

These common carriers that I speak for today handle approximately 
90 to 95 percent of all of the tonnage handled by the common carrier 
barge lines operating on the Mississippi River and its tributaries. 

There are 17 freight companies that belong to this association for 
whom I speak and the amount of tonnage that they handle annually 
is in the neighborhood of 33 million tons. 

I have been in transportation work for nearly 44 years and have 
been actively engaged in practice before the ir iterstate Commerce 
Commission since about 1920, répresenting shippers, railroads, barge 
lines and freight forwarders. 

I have been in private practice for a little more than 10 years, during 
which time I have more or less specialized in the handling of trans- 
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portation work for water carriers. In addition, I have acted as 
attorney and executive secretary for Waterways Freight Bureau from 
the time e was first organized, some 514 years ago, up until January 
of this year. In this work I have acquired familiarity with the prob- 
lems of the barging industry, particularly as they have been affected 
by competition with the 1 ‘ail carriers which I feel qualifies me to ex- 
press the views of the common carrier barge lines on certain of the 
provisions of H. R. 6141 and H. R. 6142, in regard to which these 
hearings are being held. As far as possible, I shall try to avoid cover- 
ing the same grounds as did Mr. Harry C. Ames who spoke to you on 
behalf of these same barge line interests a week or two ago. 

It is patently clear that the prime purpose of the H. R. 6141 and 
H. R. 6142 is to give the rail carriers the greatest possible freedom in 
meeting the competition of other transportation agencies, particularly 
the motor carriers and the water carriers. It is claimed by advocates 
of the bill that the present Interstate Commerce Act is outmoded and 
obsolete; that the present law was enacted when the railroads enjoyed 
a monopoly of the traffic in the country and as this is no longer the 
case, it should now be revised in such a manner as to permit the forces 
of competition to come into greater play. It is the position of the 
common carrier barge lines, whom I represent, that these competitive 
forces can and do come into full play under the present Interstate 
Commerce Act and for that reason no new legislation is needed at this 
time. It is their further position that should the bills here under 
consideration be enacted into law, the forces of competition eventually 
will become less rather than more of a factor for the very obvious 
reason that many of the transportation agencies which are now com- 
peting with the rail lines will be severely ‘crippled if not driven com- 
pletely out of business. The bills now before your committee will not 
encourage competition. They will destroy it. As the common carrier 
barge lines will be among the first to be destroyed, they obviously are 
opposed to the bills. 

[ should first like to point out to the committee that under the pres- 
ent Interstate Commerce Act, the rail carriers have extremely wide 
latitude in meeting their competition. This is mentioned by the fact 
in recent — they have waged a most vigorous campaign to wrest 
business away from the w ater carriers or to prohibit their obtaining 
new iw ct through the establishment of a large number of selective 
subnormal rates, generally on a point-to-point basis, where water com- 
petition is encountered. As your committee no doubt knows, a carrier 
subject to the provisions of the present act, in the exercise of its 
managerial discretion, has the right to publish any change in its rates 
that it desires, up or down, and unless the Commission, as a result 
of the filing of a formal written protest, or upon its own motion sus- 
pends its operation so that it might investigate its lawfulness, the rate 
so published becomes effective, normally 30 days after date of publi- 

cation. Such action by the Commission is only taken when there is 
a prima facie case of the protested rates being unlawful in some re- 
spect. Probably 99 percent of the rates now published by the rail 
carriers have gone into effect automatically without specific considera- 
tion being given to them by the Commission. 

While the general trend of freight rates during the past 10 years 
has been definitely upward, during the same per iod there has been a 
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very decided increase in the number of reductions in rates which have 
been made by the rail carriers, designed to meet the competition of the 
barge lines and this trend has continued at a very noticeably acceler- 
ated rate during the past 18 months. 

There is attached hereto, marked appendix A a statement consist- 
ing of 19 pages, showing some of the downward revisions in rates of 
this nature which have been published by the rail carriers since Janu- 
ary 1, 1950. This is by no means a complete compilation of all of the 
rate reductions made to meet barge competition. It is merely a listing 
of those which the barge lines whom I represent, having felt were of 
sufficient importance to them to warrant the filing of formal pro- 
tests wtih the Commission, asking that its power of suspension under 
section 15 (7) of the present act be invoked. 

There were a total of 145 such protests filed, the majority of which I 
personally presented to the Commission and with which I therefore 
have some familiarity. This is particularly true as to those protests 
filed prior to October 1 of last year. By referring to the recapitu- 
lation which is the last page of the statement, it willbe noted that the 
Commission exercised its suspension power in 56 cases out of 145; it 
refused to suspend in a like number of cases; it entered into an investi- 
gation on its own motion in 7 cases, allowing the protested rates to 
remain in effect during the period of investigation; and in 22 cases 
the protected rates were voluntarily withdrawn by the rail lines prior 
to their becoming effective. In some instances where rates were with- 
drawn, they were later refiled on a somewaht higher basis. In 4 
cases the Commisison has not yet acted. 

I also direct your attention to the accelerated rate at which these re- 
duetions in rates to meet water competition are being made as is 
shown on the recapitulation sheet. To illustrate, 28 adjustments of this 
nature were made in 1950, 7 in 1951, 13 in 1952, 8 in 1953, 18 in 1954, 
55 in 1955, and 16 in the first 4 months of 1956. Note that 71 out 
of the total of 146 proposals for rate reductions were made during 
the past 16 months. It will also be noted that during the 8 months 
just past, the Commission has exercised its suspension power in only 
7 instances although a total of some 40 protests were filed. 

In Mr. Langdon’s prepared statement: he stated that the Commis- 
sion’s power of suspension was exercised in 68 percent of the cases 
where requests for suspension were made and it will be noted insofar 
a protests being filed by the barge interests concerned, the number 
is less than half that amount. In fact, during the past 8 months, 
there was a suspension of only 7 where 40 protests were filed, so the 
percentage is as low as 1714 percent. 

In the preceding 8 months, that is preceding to the 16 months I have 
just referred to, there were 32 protests filed and the Commission en- 
tered orders of suspension in 17 instances. This seems to indicate 
that there has been a change in the attitude of the Commission’s 
Board of Suspension, or the Commission itself since the Cabinet 
Committee report was released. 

The reductions protested covered commodities of every kind and 
description and ranged in amounts up to $12 per ton or more and per- 
centagewise up to as high as 60 percent. In some instances the ton- 
nages involved were small and in other instances they were very sub- 
stantial. In some cases the barge competition was merely potential 
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and in some it was actual. Taken as a whole, I believe I can conserva- 
tively say that during this short period of about 6 years reductions in 
rates were proposed by the rail carriers and protested by the barge 
lines on considerably more than 50 percent of the entire waterborne 
traffic which they handle. 

As illustration of one of the cases that was and is extremely impor- 
tant to a great many of the barge lines, I direct your attention to 
I. and S. Docket 6491 and Docket No. 31860, which involves reduced 
rail rates on iron or steel pipe from all of the principal origins for 
tubular goods in the country to a widespread area in Kansas, Okla- 
homa, Arkansas, Louisiana, and Texas. For a number of the impor- 
tant common carriers by water the southbound movement of pipe is the 
very backbone of their business. Take, for example, the case of the 
Union Barge Line Corp., whose southbound pipe business in 1955 
amounted to approximately 30 percent of its entire southbound ton- 
nage. The reductions made by the railroads in this instance ranged 
up to as much as 32 percent and were permitted to go into effect in spite 
of most vigorous protests filed by the water carriers. It is true that 
an order of investigation was entered by the Commission, and the mat- 
ter is now pending before it, but, in the meantime, the barge lines are 
suffering. I shall say more about the effect of these reductions later. 

As illustrative of one of the smaller but nonetheless important cases 
to one of the barge lines, I direct attention to I. and S. Docket No. 6547. 
In this proceeding the railroads made material reductions in their rates 
on beer from Milwaukee to certain Texas destinations simply to regain 
traffic approximating 5,000 tons annually. While this represented 
only 1 percent of the beer handled by the railroads from all origins 
into Texas in a year, it represented over 80 percent of the entire water- 
borne tonnage handled by barge into and out of Milwaukee in 1955. 
This case is still pending before the Commission. While the water 
movement was from Milwaukee alone, the rates were reduced from 
numerous other points, including Chicago, Peoria, Ill., St. Louis, Mo., 
and Omaha, Nebr., from which no beer has ever moved by barge. 

As further indicative of the extremes to which the railroads are 
willing to go to keep traffic off of the rivers, I would direct attention to 
a recent reduction in rates amounting to $15.18 per ton, or 56.2 percent, 
in the rates on fertilizer from LaPlatte, Nebr., to New Orleans, shown 
on the next to the last page of the statement. Here the maximum 
potential movement by barge amounts to just 1 bargeload, or 900 tons, 
a year. The barge lines have come to feel that wherever there is as 
much as one bargeload of traffic a year involved a reduction in the rail 
rate may be looked for. 

As I have heretofore pointed out in only 56 instances since Janu- 
ary 1, 1950, did the Commission suspend the reduced rail rates which 
were protested by the large lines that I represent. I shall not 
attempt to indicate the outcome of these 56 cases. In some, the 
reduced rates were permitted to go into effect; in others the railroads 
were denied the right to make any reduction, and in others rates 
were authorized on a level somewhere between that protested and that 
sought to be reduced. 

I made a little summary of the results of these cases, since the time 
I prepared this statement, and it discloses that of the 56 cases where 
the Commission exercised its power of suspension, in 16 instances 
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the proposed rate was ordered canceled by the Commission and only 
in 16 cases in 514 years as a result of suspension did the Commission, 
after review, require the rates to be canceled. In 17 instances out of 
66 it permitted the reduced rate to take effect. In four instances it 
required the reduced rates canceled, but without prejudice to the 
right of the carrier to file at a somewhat higher level. In 12 instances 
the railroads voluntarily withdrew the suspended rate prior to a 
hearing and in 17 instances the matters are still pending before the 
Commission. 

The barge lines feel, nevertheless, that the power of the Commis- 
sion to suspend under section 15 (7) of the present act afforded them 
at least some slight degree of protection which will be entirely lost, 
should the bills now before you be enacted into law. 

One might well ask what has been the effect of these downward 
revisions In rate which have been made in recent years. I am not 
conversant with each and every situation, but I do know that large 
and important tonnages have been lost by the barge lines as a result. 
I have mentioned the pipe adjustment where the Commission refused 
to suspend the reduced rates but entered into an investigation on its 
own motion. It is too early to know what the ultimate effect of this 
adjustment will be and, in addition, we are hopeful the Commission 
will require some increases. The partial effect of the reductions may 
be illustrated by the fact that the Sioux City & New Orleans Barge 
Line Co., one of the common carrier barge lines for whom I speak, 
handled 52,793 tons of pipe and oilfield tubular goods into Kansas 
City in the year of 1955. During the first 4 months of 1956 it hasn’t 
handled a single pound, nor does it have a single barge booked for 
movement this year. In like manner, Federal Barge Lines, Inc., 
handled 39,003 tons of pipe to Kansas City last year. While the 
business has been actively solicited, Federal, likewise, has not moved 
a single pound of pipe to Kansas City during 1956 up to this time, 
and it has been advised by shippers and receivers that any movement 
whatsoever by water during 1956 is most unlikely. There likewise 
have been further diversions of pipe in substantial quantities from 
various origins to Texas and Louisiana destinations since the rail 
rates were reduced last winter and such diversions may be expected 
to increase in very substantial volume as business adjusts itself, if the 
present rates are to remain in effect. 

I should now like to point out a few additional examples of where 
business has been lost by the barge lines because of reductions in rail 
rates. At one time, there was a very substantial movement of beer by 
barge from New Orleans to Houston. As a result of a drastic cut in 
the rail rates made several years ago, this movement entirely dried up. 
There was a heavy movement of coke from Port Arthur, Tex., to New 
Orleans, amounting to approximately 25,000 tons a year. As a result 
of reductions in rail rates, made I believe in 1942, the entire tonnage 
was lost by the water carriers. There have been numerous occasions 
where barge movemnest of gas transmission pipes has been lined up 
for barge movement from Houston and Orange, Tex., to Alabama, 
Mississippi, Tennessee, et cetera, and upon the rail rates being slashed, 
practically none of it did move by barge. These reductions were pro- 
tested by the barge lines but to no avail. 
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At one time corn sugar moved from Corpus Christi, Tex., to Tampa, 
Fla., by barge. <A rail reduction was made in 1953 and the business 
was lost to the water carriers. There was an annual movement of 
about 15,000 tons of steel plate from Houston to Baton Rouge, La. 
The rail rate was reduced in 1955 and the barge lines lost all of this 
business. There was a substantial movement of manganese ore by 
water from Brownsville, Tex., to Marietta, Ohio, and Alloy, W. Va. 
The common carrier barge lines lost the business to a contract water 
carrier and later when the rail rate was reduced down to a very de- 
pressed level this contract carrier went bankrupt and the rail lines got 
the business. Up until recently there was a nice movement of tin- 
plate from East St. Louis to Kansas City. A reduction in the rail 
rate from 42 cents per 100 pounds down to 33 cents made in December 
of last year caused all of this business to be diverted from the water 
carriers. 

A few years ago, coke moved in volume from points in the Chicago 
area to Keokuk, Iowa. This business was completely dried up as a 
result of reductions made in the rail rates in the summer of 1954. In 
like manner, the movement of bituminous coal from Liverpool, IIl., to 
Keokuk dried up when the rail rate was reduced. Reduced rail rates 
likewise diverted from the barge lines their iron and steel traffic from 
New Orleans to Knoxville, Tenn., as well as the iron and steel that 
formerly moved from Newport, Ky., to Memphis. Reduction in rail 
rates caused a drying up of the cryolite movement by water from 
Natrona, Pa., to the gulf, the coiled rods movement from Portsmouth 
and New Boston, Ohio, to Kansas City, and the tinplate movement 
from the Pittsburgh area to a number of destinations, including 
Tampa, Fla., and Mankato, Minn. The reduction made in the rates 
on sulfuric acid from Nitro, W. Va., last October effectively stopped 
that water movement. Other business lost by the barge lines because 
of point-to point rail rate reductions include aluminum from gulf 
origins to Davenport, Iowa, steel slabs from Fairfield, Ala., to Pitts- 
burgh, iron ingots from Ashland, Ky., to Butler, Pa., and iron or steel 
billets from Chicago to Sylacauga, Ala. 

Much of the aluminum business, moving to the General Services 
Administration at various points in Illinois, Indiana, and Ohio has 
been lost by the barge lines through the quotation of what is known as 
section 22 rates by the rail carriers phate this means have been able 
to circumvent the prohibitions of the fourth section. During the last 
several years a half dozen reductions have been made in these rates 
by both the rail carriers and the barge lines, as a result of which the 
charges have gravitated down to a ridiculously low level. This is 
indicative of what might be expected should the bills before you be 
enacted into law. : 

In addition to actual diversions of traffic caused by reductions in 
rail rates, the publication of such rates in many instances has made 
it impossible for the water carriers to compete for new business. One 
example of this was the reduction made in the rates on alumina from 
Mobile, Ala., to Point Comfort, Tex. A very radical reduction made 
in the rail rates prior to the time when the traffic was ready to move 
wholly wrth | participation by the water carriers. The tonnage 
involved amounts to several hundred thousand tons annually. In like 
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manner, a reduction made in the rates on sulfur from Port Sulphur, 
La., to Fox, Ala., precluded the movement of a substantial tonnage by 
barge. I have already mentioned how reductions to subnormal levels 
has made it practically impossible to obtain any of the line pipe busi- 
ness movitie both out of Houston and Orange, Tex. 

I think you will agree from what I have said that there is plenty 
of dynamic competition under the present act. I think that what I 
have said indicates there has been plenty of dynamic competition under 
the present act. 

We also hear the words “pervasive competition” throughout the 
hearings on this bill and I will say insofar as competition that the 
barge lines in the country have from the railroads, it certainly is per- 
vasive, but the competition the railroads encounter from the barge 
lines is by no means pervasive. 

It is claimed by the railroads that the present act circumscribes 
them in the exercise of their “managerial discretion.” It used to 
be that one in transportation work would recognize that for the move- 
ment of freight from one point to another there properly would be a 
reasonable minimum rate, a reasonable maximum rate and the rail- 
roads, in the exercise of their “managerial discretion,” were free to 
publish any rate they wished in the relatively narrow zone in between 
the two extremes. Twenty years ago or more the Commission observed 
that rates yielding as little as 6 mills per ton-mile approached the 
zone of minimum reasonableness. Yet, today, in spite of materially 
increased operating costs, rates yielding 5 and 6 mills per ton-mile 
are not uncommon where water competition is encountered. On the 
other hand, where there is no such competition, they claim that rates 
yielding as much as 40 mills per ton-mile or more do not exceed a 
reasonable maximum basis. How much more “managerial discretion” 
do the railoads needs ? 

At this point I should like to point out how the philosophy of the 
rail carriers in establishing reduced rates to meet barge competition 
has been changing. For a great many years the railroads established 
their rates on the basis of 125 percent of the prevailing charges for 
the movement by water. This was the formula adopted by the Com- 
mission in measuring the relationship of rail carload rates versus 
barge carload rates. Then a few years ago they started making their 
rates by taking 125 percent of the water factor only and adding the 
accessorial charges at origin and destination. About a year ago, the 
Commission in several cases, including Sugar, Atlantic ad Gulf 
Ports to Ohio River Crossings (296 I. C. C. 127), found that rail rates 
approximately 110 percent of the overall costs of handling by water 
would be proper. Encouraged by such action on the part of the Com- 
mission, the railroads in recent months, have established reduced rates 
to meet barge competition that approximate an exact parity with the 
aggregate costs of handling by water. The Southwestern pipe case, 
heretofore alluded to, is an example. Others that might be mentioned 
are the Molasses cases embraced under Interstate Commerce Commis- 
sion docket No. 31930, I. and S. docket Nos. 6391 and 6402—Phosphate 
Rock, Florida to Shreveport, Nacogdoches and Texaskana; I. and S. 
docket No. 6531, Ingot Molds-Neville Island to Atlanta; I. and S. 
docket No. 6446, Zron and Steel Billets—Steelton, Ky., to New Bed- 
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ford, Mass.; and I. and S. docket No. 6388, Pig and Iron from Rock- 
wood, Tenn., to Chicago. 

In several of the cases which have been decided in recent months, the 
Commission has approved rates made on this basis. It is obvious that 
if this philosophy of ratemaking is to be approved by the Commission 
in the future, much of the traffic now enjoyed by the barge lines will be 
lost to them as it is absolutely impossible for a water carrier to compete 
with a rail carrier on a parity of rate. 

Mr. Jervis Langdon, speaking for the railroad industry, has told 
you in effect that all the railroads want is a provision which would 
apply to them just as the last sentence in section 305 (c) applies to 
water carriers. That sentence reads: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed to 
constitute unjust discrimination, prejudice, or disadvantage, or an unfair or 
destructive competitive practice, within the meaning of any provision of this 
act. 

If you accede to that request you spell the end of water transportation. 

The sentence in question was put in the 1940 act as a specific means 
of protecting water transportation. When Senator Norris raised the 
question during debates on the 1940 act, whether anything had been 
done to protect water transportation from the reduction of rail rates 
us a means of killing it off, Senator Wheeler assured him that several 
safeguards had been included in the act to forestall such action. 
Among them, he specifically referred to the sentence above quoted. 
On behalf of the water carrier industry, Mr. Ames repeated the entire 
colloquy between Senators Norris and Wheeler at pages 601 and 602 of 
his testimony (his testimony of May 4, 1956). 

Since the earliest attempts to regulate water transportation Con- 
gress has recognized that in order for a water carrier to participate 
in traffic in competition with railroads there must be a differential in 
its favor under which a potential shipper may effect a substantial 
saving in freight charges. Without the opportunity to effect such 
savings water transportation has no attraction for the shipper. 

In one of the canliett cases involving rail and water transportation 


as a joint venture (U.S. War Department v. A. & 8S. Ry. Co., 92 1.C. C. 
528, decided in 1942) the Commission’s report, written by the late 
Commissioner Eastman, sets forth: : 

* * * a water carrier like the barge line must be able to secure the traffic to and 
from interior points if it is to prosper, and in the case of the barge line, with its 


slow and inferior service, such traffic cannot be secured without resort to dif- 
ferential rates. 


When Congress passed the Denison Act in 1928, it commanded the 
Commission to prescribe through routes and joint rates between rail 
carriers and water carriers. And in connection with such rates it 
ordered the Commission to prescribe minimum differentials under 
rail rates. 

The rail carriers challenged the right of Congress to compel them to 
enter into through routes with water carriers on the basis of rates 
lower than those for all-rail routes. In a most thoroughly: litigated 
case entitled Rail and Barge Joint Rates (270 I. C. C. 229: 2741. C. C. 
229; 284 I. C. C. 785), the Commission preseribed differential rates 
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even though it concluded that from the evidence it could not say that 
such lower rates were justified by differences in cost. The Commis- 
sion’s decision was affirmed in full by the Supreme Court of the United 
States in Alabama G.S. R. Co. v. United States (340 U.S. 216). In 
the course of its opinion the Supreme Court said: 

Admittedly, barge service is worth less than rail service. It is slower, requires 
more handling, and entails more risk. A shipper will pay only what the service 
is worth to him. The shippers’ evidence, the Commission found, indicated a 
fairly unanimous view that the principal worth to them of shipping by barge 
was the saving in transportation expense which it offered. The Commission 
is not bound to require a rate as high for the inferior as for the superior service. 
To do so would certainly destroy the principal worth of the inferior service and 
send all freight to the railroads; practically, there would be no competition 
between the different modes of transportation. 

The sentence I refer to here is absolutely essential to protect the 
truism that rates for carriage by water must be lower than those by 
rail if the water carrier is to participate in competitive traffic. If you 
declare by law, as Mr. Langdon would have you do, that a rail rate 
equal to or lower than a water rate can not be Seclenel unlawful under 
any provision of the act, you kill the differential pattern of ratemaking. 
The two could not live together. And when you kill the differential 
scheme you put an end to water transportation. In short, you would 
do exactly what the opponents of water-carrier regulation in 1940 
feared would happen. 

The incorporation of a provision of this nature in part I of the act, 
such as suggested by Mr. Langdon, would take away from the water 
carriers any and all protection that they now enjoy from destructive 
competitive practices of the rail lines. It would be not only a license 
but an invitation to the rail carriers to establish their rates and charges 
on an exact equality with those of the water carriers and experience 
has proven, beyond the peradventure of a doubt, that when this hap- 
pens, the water carriers simply could not live. _ 

The question might be asked as to why this is true. The water 
carriage is definitely the inferior service for a number of reasons. 
It is much slower, the frequency is far less and shipments are required 
in volumes that are from 10 to 20 times those required under rail- 
road carload minimum weights. Where the shipper or receiver is 
not located directly on the water, and this is oftentimes the case, he 
must make his own arrangements for getting the freight to and from 
the dock as well as for reloading and unloading it into and out of 
barges, generally with independent stevedore service, with greater 
attendant risk of loss or damage. Additionally, the water service 
frequently is less valuable than service by rail for the reason that such 
privileges as reconsignment and transit are accorded shipments made 
by rail but not granted on shipments moving by water, except pos- 
sibly to a very limited degree. These and similar disabilities have 
been recognized by the Commission and the courts in any number of 
cases where the question of the relationship of rail rates to water 
rates has been involved. 

Mr. Harris. Mr. Wildman, may I interrupt you at this point? 

Mr. Wirpman. Yes, sir. 

Mr. Harris. It is 11 o’clock, and if you could permit an adjourn- 
ment at this time and come back this afternoon. 
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Mr. Witpman. That is entirely satisfactory, Mr. Chairman. 

Mr. Harris. As it is known by everyone, Mr. Granahan of this 
committee passed away last Friday. His funeral is being held in 
Philadelphia, beginning at 11 o’clock, and it is thought by the mem- 
bers of this committee that out of respect to him and the warm personal 
feeling we have had for him, we should adjourn the committee during 
the time of the funeral. 

The committee will adjourn until 2 o’clock. 

Will it be convenient for you to come back at that time? 

Mr. Witpman. Yes, sir; it will, Mr. Chairman. 

Mr. Harris. And, you can resume your testimony and we will 
endeavor to permit you to go back to Chicago, if you would, this 
afternoon. 

Mr. Witpman. Thank you very much. 

Mr. Harris. The committee will stand in recess until 2 o’clock. 

(Whereupon, at 11 a. m., a recess was taken until 2 p. m., this same 
day.) 

: AFTERNOON SESSION 


Mr. Harris. The committee will come to order. 
I do not wish to detain you any further, so we will proceed, Mr. 
Wildman, with your direct testimony. 


STATEMENT OF W. Y. WILDMAN, COMMERCE ATTORNEY AND 
TRANSPORTATION CONSULTANT, WATERWAYS FREIGHT BU- 
REAU, CHICAGO, ILL.—Resumed 


Mr. Witpman. Thank you, sir. 

I believe at the adjournment this noon I was speaking of the dis- 
abilities of water transportation and had reached the top of page 15 
of my prepared statement, and I will continue from that point. 

By reason of such disabilities of water transportation, the estab- 
lishment of a rail rate between any two points on a level that equals 
or even approximates the aggregate costs of handling the traffic 
between the same points by barge is not a meeting but a beating of 
the competition. 

Under such rate relationships, the movement by water simply can- 
not survive. For this reason, our objections to the incorporation of a 
proviso in section 15 (a) of the act such as suggested by Mr. Langdon 
may be readily understood. It would spell ruination for the barging 
industry. 

In most of the protests which I have filed for the water carriers in 
recent years against what were considered to be unwarranted reduc- 
tions in rail rates made to meet barge competition, there generally 
have been included allegations that (1) the rates protested constituted 
unfair and destructive competition; (2) they did not give recognition 
to the inherent advantages of low-cost water transportation or the 
disabilities of such transportation; (3) they were unreasonably low; 
(4) their establishment resulted in a needless dissipation of the rail 
lines’ revenues; and (5) a “special case” had not been made out war- 
ranting the granting of fourth section relief. 

Under the bills now before you, the prohibition against the unfair 
and destructive competition has been eliminated as has the admonition 





976 TRANSPORTATION POLICY 


to the Commission to give recognition to the inherent advantages of 
each form of transportation in the administration of the act. 

Consequently, no relief in the future could be expected from that 
score. The bills likewise deny the Commission the right to fix specitic 
rates restricting it to passing on the measure of minimum rates. It is 
generally understood that its power will only go to a determination 
of whether or not a rate yields something over out-of-pocket costs. 

As this is something that is almost impossible to prove as to indi- 
vidual movements, no solace can be found on that score. Needless dis- 
sipation of rail lines’ revenues is exceedingly difficult to establish and, 
at best, is a matter of concern principally to the rail carriers them- 
selves, rather than the protesting water carriers. 

The entire fourth section as now written is emasculated under the 
proposed bills so no relief could be expected from that score either. 
It is my considered judgment, therefore, that had H. R. 6141 and 
H. R. 6142 been in effect since 1950, rather than the present Interstate 
Commerce Act, not one of the 145 protests filed against reduced rail 
rates—listed on the attached tabulation would have resulted in a 
suspension by the Commission. 

Now, a word about the fourth section. The long-and-short-haul 
clause of section 4 of the present act which prohibits the publication 
and collection of higher rates for shorter distances than for longer 
distances, the shorter being included wholly within the longer, has 
been quite a deterrent to the rail lines in publishing reductions in rates 
to meet water competition. 

In a large majority of cases where such reductions are published, 
applications are concurrently filed with the Commission by the rail 
carriers wherein relief from such provisions are asked for. Section 
4 (1) of the present act prohibits the Commission from granting 
relief from the provisions of the long-and-short-haul clause unless the 
rate proposed to or from the more distant point is “compensatory.” 

In Transcontinental Cases of 1922 (74 1. C. C. 48), the Commission 
held that for a rate made to meet water competition to be reasonably 
compensatory, it (1) must cover and more than cover the extra or addi- 
tional expenses incurred in handling the traffic to which it applies: 
(2) be no lower than necessary to meet existing competition; (3) not 
be so low as to threaten the extinction of legitimate competition by 
other carrier; and (4) not impose an undue burden on other traffic. 

The Commission further held that where carriers apply for relief 
from the long-and-short-haul clause, the burden is upon them to estab- 
lish that the rates proposed conform to each of these criteria. In 
numerous cases the Commission has condemned reduced rail rates 
were lower than necessary to meet the competition even though they 
found them to be compensatory. 

Under these bills, the long-and-short-haul provision is permitted to 
be violated at will where required by competition with another carrier 
or carriers, subject to the sole requirement that the rate to the more 
distant point be not less than a reasonable minimum. No criterion is 
set out as to what would constitute a “reasonable minimum” charge so, 
no doubt, the rail carriers would take the position that any rate yield- 
ing earnings per car-mile higher than average system or district oper- 
ating expenses per car-mile would be above a reasonable minimum 
level. 
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As practically every rate in the country would meet such a test, the 
rail lines for all intents and purposes are given carte blanche authority. 
to violate the provisions of the long-and-short-haul clause at will in 
meeting water competition. 

I might say in passing that the Commission has been extremely lib- 
eral in the granting of fourth-section relief, as may be indicated by 
the fact that some 18,300 fourth-section orders have been issued by 
the Commission up until last week. I have mentioned the pending 
Southwestern Pipe case. 

In this adjustment, the rail carriers sought and secured fourth- 
section relief. As a result, they now maintain a rate of 70 cents per 
100 pounds from Pittsburgh, Pa., to Houston, Tex., a distance of 
1,406 miles, but to Perla, Ark., an intermediate point, involving a haul 
of 999 miles, they carry a rate of 71 cents. 

In like manner, they maintain a rate of 81 cents per 100 pounds from 
Pittsburgh, Pa., to Memphis, Tenn., and to West Memphis, Ark., just 
across the river, the rate is 70 cents per 100 pounds. 

In testifying before the Senate Committee on Interstate and For- 
eign Commerce in the spring of 1952 in connection with a bill which 
would have imposed a toll on waterborne traffic, I pointed out how 
under a fourth-section application then pending the rail lines had pro- 
posed a rate on sugar from Las Animas, Colo., to Fort Madison, Iowa, 
of 65 cents per 100 pounds for a haul of 740 miles and proposed to 
carry a rate of 69 cents from the same origin to Coolidge, Kans., a 
directly intermediate point involving a haul of only 67 miles. 

Another illustration can be found in connection with a recent reduc- 
tion made in the rates on salt from Avery Island and Weeks Island, 
La., to Evans City, Ala. to meet barge competition. The rate publ- 
lished from Avery Island to Evans City for a haul of 609 miles via the 
short route was $5 per net ton. To Nicholson, Miss., a directly inter- 
mediate point, where a haul of only 187 miles was involved, a rate 
of $6 per ton or $1 per ton higher was maintained. The Commission 
permitted the fourth section relief as requested. 

The rail lines recently proposed to reduce their rates on bituminous 
coal from the southern Illinois field to Chicago by 65 cents per ton, 
carrying higher rates at directly intermediate points. Here, inci- 
dentally, there was internecine warfare between the competing rail- 
roads themselves which could not have been stopped under the bills 
now before you. 

The rate proposed to Chicago was $2.68 a ton for a haul over the 
Burlington of 423 miles. To Jacksonville, Ill., a directly intermedi- 
ate point on the Burlington, it was proposed to retain the old rate of 
$2.95 per ton or 27 cents a ton more than to Chicago, although the 
movement to Jacksonville entailed a haul of only 163 miles. Fortu- 
nately for both the railroads and the barge lines, the reduced rail rates 
were not permitted to go into effect. 

Thousands of such examples could be cited. They clearly indicate 
whom the railroads expect to pick up the tab that will permit their 
carrying subnormal rates where water competition is in the picture. 

The indiscriminate publication of reductions in rates to meet water 
competition without the making of corresponding reductions from and 
to directly intermediate points, which is bound to be the natural con- 
sequence of the suggested revision of the present fourth section, will 
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certainly work to the disadvantage of those cities and villages which 
- do not have the benefit of water transportation. 

Rates from and to such places as Indianapolis, Atlanta, Dallas, and 
Fort Worth will remain on a plateau while those from and to the 
river cities such as Chicago, St. Louis, Pittsburgh, and New Orleans 
will gravitate to even lower than their present depressed levels. 

It is my firm belief that should H. R. 6141 and H. R. 6142 be 
enacted into law, there would be but a very slim chance of the Com- 
mission’s ever exercising its power of suspension where protests are 
filed against reduced rail rates, designed to meet water competition. 

Mr. Harris. With reference to the fourth section, while you are on 
that, if you would permit this question at this point, have you con- 
sidered the bill which has been recommended by the Interstate Com- 
merce Commission with reference to circuitous routes? It is H. R. 
6208. 

Mr. Witpman. I have, Mr. Chairman, and while I am in sympathy 
with certain parts of the bill that may be designed to simplify the 
publication of tariffs, we are a little bit afraid of the bill for this 
reason: That if the railroads are to be given carte blanche authority 
to violate the provisions of section 4 where it is a case of a circuitous 
route meeting a direct route, we can well conceive of situations where 
car-mile earnings over the circuitous routes are going to be on an 
abnormally low basis, and we are sure that based on what has gone 
on in the past, once having done that, those low car-mile earnings 
will be used as a basis for hammering down other rates. 

In other words, once you get a low rate, that is used as a criteria 
by the railroads for the establishment of other rates, so we are fearful 
of the bill from the standpoint, and unless something can be incor- 
porated in the bill that would protect us from that standpoint, we 
would be opposed to it. 

Mr. Harris. You do indicate, then, as others have stated, that the 
present requirement is rather burdensome ? 

Mr. Witpman. It is rather burdensome and I think it does result in 
unnecessary tariff publications and tariff work. I have read Mr. 
Staley’s statement and with much of it I am in sympathy, but I can 
conceive of situations where it would be harmful to the barge lines 
if the bill in its present form were made the law. 

I can also conceive of situations where possibly, we will say, the 
Illinois Central might publish a water compelled rate between St. 
Louis and New Orleans, if you please, and then some other railroad 
like the L. & N. comes along and says, “We want to get on this, too. 
We will on the grounds of circuity establish this rate by Louisville 
and put in a very low rate from St. Louis to New Orleans via Louis- 
ville,” which would have the effect of further depressing the rate from 
Louisville to New Orleans. 

Mr. Harris. Out of the wide experience that you have had in this 
field, if you agree that the burden should be relieved if possible, and 
if you think of some way that the protection can be provided that you 
have just indicated, would you so inform the committee? 

Mr. Witpman. We will let the committee know. 

Mr. Harris. We would be glad to have any suggestions you would 
care to make. 
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Mr. WutpMan. We will make it a point to file a short statement in 
that connection. 

Mr. Harris. Thank you very much. 

(The material to be supplied follows :) 


STATEMENT OF W. Y. WILDMAN, CHICAGO, ILL., IN Re H. R. 6208 


To Members of the House Subcommittee on Interstate and Foreign Commerce: 


On May 29, 1956, I appeared before this committee and presented a state- 
ment on behalf of the common carrier barge lines, members of Waterways 
Freight Bureau, in opposition to H. R. 6141 and H. R. 6142. At that time, I was 
requested by Chairman Harris to later submit, in written form, the views of these 
same barge lines on H. R. 6208, a bill to amend paragraph (1) of section 4 of 
the Interstate Commerce Act, as amended. This statement is now presented, pur- 
suant to that request. 

While fully sympathetic with the views ably presented by Mr. John R. Staley 
on the behalf of the National Industrial Traffic League to the effect that the 
enactment of this bill would greatly facilitate and simplify the publication of rail- 
freight tariffs, we do not subscribe to his assertion that “the bill, if enacted, 
could not do any possible injury or harm to any other form of transportation.” 

The common carrier barge lines for whom I speak have two objections to the 
bill and are opposed to its passage unless it is altered in such a manner as to 
remove these objections. The first objection is that certain portions of the pres- 
ent fourth section that are most vital to the water carriers, are completely elimin- 
ated under the bill as now drafted. The provisions to which I refer, now in the 
present act which do not appear in H. R. 6208, read as follows: 

“* * * The Commission may from time to time prescribe the extent to which 
such designated common carrier may be relieved from the operation of this 
section, but in exercising the authority conferred upon it in this proviso the 
Commission shall not permit the establishment of any charge to or from the more 
distant point that is not reasonably compensatory for the service performed.” 

In the present act, the requirement to the effect that the charge to or from the 
more distant point must be “reasonably compensatory,” applies with equal force, 
whether relief be granted on the grounds of circuity, market competition, or com- 
petition with other forms of transportation. While it is quite possible that the 
elimination of this provision might be desirable when relief is sought on the 
grounds of circuity alone, this important requirement that the charges to or from 
the more distant point be “reasonably compensatory,” is also eliminated in H. R. 
3208 when relief is sought because of market competition or because of competi- 
tion encountered from other forms of transportation. While we would have no 
serious objection to the elimination of the “reasonably compensatory” require- 
ment as applied solely to relief on the grounds of circuity, we most seriously 
object to its removal when relief is sought on other grounds, particularly water 
competition. 

As was pointed out to you in my statement relating to H. R. 6141 and H. R. 
6142, and as was also pointed out to you by Mr. Harry Ames, speaking for the 
same interests, the Commission, in Transcontinental Cases of 1922 (74 I. C. C. 
48) found that a rate made to meet water competition to be “reasonably com- 
pensatory” in the sense used in section 4 (1) of the act must (1) cover, and more 
than cover, the extra or additional expenses incurred in handling the traffic 
to which it applied; (2) be no lower than necessary to meeting existing com- 
petition ; (3) not be so low as to threaten the extinction of legitimate competition 
by the other carrier, and (4) not impose an undue burden on other traffic. 

For many years the Commission has followed this basic, fundamental principle 
in dealing with fourth section matters and this has proven to be an extremely 
important safeguard to the water carriers against unfair and destructive com- 
petitive practices by the rail lines. It is obvious, therefore, that the common 
carrier barge lines, for whom I speak, strenuously object to the elimination of this 
proviso relating to the “reasonably compensatory” nature of rates now contained 
in section 4 (1) of the present act. For all intents and purposes, to do so would 
completely emasculate the fourth section insofar as the water carriers are 
concerned, and this, we submit, would be far too high a price to pay simply to 
bring about greater simplification in the issuance of tariffs. 

Our second objection to the bill arises from our fear that the relative low 
earnings per ton, per ton-mile, per car or per car-mile, that would logically 
result from a carrier operating over a circuitous route, meeting the charge 
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applicable over a direct route, would be used as criteria in measuring the mini- 
mum reasonableness of rates on the same or other commodities moving over 
direct routes between the same or even different points. 

To illustrate, let us say that a railroad publishes a rate on iron and steel from 
point A to point B of 50 cents per 100 pounds for movement over its direct route, 
involving a haul of 1,000 miles. Such a rate would yield earnings per ton-mile 
of 10 mills. Should a second carrier publish the same rate over its circuitous 
route, involving a haul of 1,500 miles, maintaining higher rates to or from 
directly intermediate points, its earnings per ton-mile to the more distant point 
would be only 6.67 mills. We believe there should be some safeguard so as to 
preclude the use of such earnings of 6.67 mills per ton-mile as a criterion by 
which to measure the minimum reasonableness of the rates on iron and steel 
made to meet water competition between 2 other points where the distance 
via the direct route is 1,500 miles. 

To be constructive, there follows a draft of a suggested amendment to section 
4 (1) which would meet these two objections and still permit automatic fourth 
section relief where based solely on circuity, which apparently is the basis 
purpose of H. R. 6208: 

“Section 4. (1) It shall be unlawful for any common carrier subject to this 
part of part III to charge or receive any greater compensation in the aggregate 
for the transportation of passengers, or of like kind of property, for a shorter 
than for a longer distance over the same line or route in the same direction, 
the shorter being included within the longer distance, or to charge any greater 
compensation as a through rate than the aggregate of the intermediate rates 
subject to the provisions of this part or part III, but this shall not be construed 
as authorizing any common carrier within the terms of this part or part III to 
charge or receive as great compensation for a shorter as for a longer distance: 
Provided, That upon application to the Commission such common carrier may 
in special cases, after investigation, be authorized by the Commission to charge 
less for longer than for shorter distances for the transportation of passengers 
or property; and the Commission may from time to time prescribe the extent 
to which such designated common carrier may be relieved from the operation 
of this Section, but in exercising the authority conferred upon it in this proviso 
the Commission shall not permit the establishment of any charge to or from 
the more distant point that is not reasonably compensatory for the service 
performed: and no such authorization shall be granted on account of merely 
potential water competition not actually in existence. And provided further 
that any carrier or carriers operating over a circuitous line or route may, sub- 
ject only to standards of lawfulness, set forth in other provisions of this part 
or part III and without further authorization by the Commission, meet the charges 
of such carrier or carriers operating over a more direct line or route, to or 
from the competitive points: And provided further, That rates established over 
circuitous routes, pursuant to this proviso, shall not be considered as criteria 
in the determination by the Commission of reasonable minimum rates of any 
kind or description whatsoever: And provided further, That tariffs proposing 
rates subject to the provisions of this paragraph may be filed when application 
is made to the Commission under the provisions hereof, and in the event such 
application is approved, the Commission shall permit such tariffs to become 
effective upon one day’s notice.” [Italics supplied. ] 

It is difficult to visualize a situation where a water carrier, operating over a 
circuitous route, might wish to meet the rate or charge of a second water carrier 
operating over a more direct route and apply higher rates to or from directly 
intermediate points that it might serve. Certainly such a situation could not 
exist as to carriers operating on the inland rivers such as those for whom I 
speak. They would therefore be agreeable to having the change, heretofore 
suggested, limited so as to apply to carriers subject to part I only. 

The common carrier barge lines which I represent, while strenously opposed 
to H. R. 6208 in its present form, would offer no serious objection to the enact- 
ment of an amendment to section 4 (1) of the act along the lines above outlined. 


Mr. Witpman. In addition, however, even if a suspension order 
were entered, the chances of getting the Commission to deny the rail- 
roads the right to make such a reduction would be just about nil. 
In the first place, the burden of proof would then be upon the water 
carrier to establish the impropriety of the suspended rate and to do 
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this would require submission of proof that such a rate was less 
than a reasonable minimum. 

As these bills are being interpreted, this would mean it would have 
to be established that it would not yield out-of-pocket costs, a most 
difficult and costly task, to say the least, and clearly an impossible one 
where numerous origins or numerous destinations are involved. 

I might say at this point, Mr. Chairman, that while I am not an 
economist, or a statistician, or an expert accountant, I have seen these 
so-called cost studies put in numerous of these cases before the Inter- 
state Commerce Commission and I hold to the belief that the cost of 
handling a ton of freight by rail between any two points cannot 
accurately be determined. 

Conditions will vary as between railroads and according to the type 
of commodity handled, the loading per car, the terrain traversed, 
density of traffic, the type of equipment used both as to traffic power 
and the size of railroad car, the length of haul, the extent of the empty 
movement, the extent of the terminal and switching charges required, 
the extent of special services such as transit, the number of carriers 
that are involved, and the proper allocation and apportionment of 
expenses as between freight, passenger, mail, and express. 

While it is true that the Commission’s Bureau of Cost Finding has 
evolved some rules of thumb formulas for making cost studies, I 
frankly haven’t got a great deal of faith in them, and they are pretty 
expensive, and in these various freight-rate cases in which I have 
participated over many years, we have found that we have to hire a 
special cost accountant, one of the Washington boys here, and it will 
cost us $3,000 to $5,000 to have one cost study made. 

Still under these bills when it comes to the establishment of mini- 
mum rates and even maximum rates, cost is to be the determining 
factor in the establishment of the rate, and I just don’t see how you 
can make an accurate cost study when you consider all of these variable 
factors. 

Bear in mind that I believe there are at least 25,000 freight stations 
in the United States. There are 10,000 items in the classification, so 
you can see the potential movements between various parts of the 
country are almost unlimited. 

It’s nice to say, “Well, what can you object to if the rate is not below 
the cost of service?” But I claim you cannot accurately determine 
what the cost of service is. 

The fact that such a proposed rate would be below the costs of 
handling the traffic by water would have absolutely no bearing. It 
will thus be seen that even if the Commission were to exercise its 
power of suspension the barge lines would be faced with an almost 
hopeless task in persuading the Commission that a suspended rate 
was unlawful. 

I should now like to say one word about the proposal to reduce the 
suspension period from 7 to 3 months. Theoretically, this would 
speed up the deciding of cases and the entry of orders; as a practical 
matter it would not. 

The Commission and its very competent staff is greatly overworked 
right now and is suffering from the lack of trained personnel. Re- 
ducing the suspension period as proposed will not result in getting 
cases decided any faster. That can only be accomplished by increas- 
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ing the Commission’s appropriation sufficiently to permit the em- 
ployment of more workers and paying them a sufficient amount to 
insure their continuing in the Commission’s service. 

Should this provision go into the law, it will simply mean that 
suspended rates will become effective prior to the time that the Com- 
mission can pass on their propriety. An I. and S. case just cannot 
be disposed of in 3 months’ time, and the proposal in that regard is 
wholly unrealistic. 

While the bills provide that in case of increased rates, the Commis- 
sion may require the carriers to keep an accurate account in detail of 
all amounts received by reason of such increases and may require a 
refunding upon completion of the hearing, the bookkeeping that 
would be involved, particularly in a general increase case, simply 
staggers the imagination. To my mind, the proposal just isn’t prac- 
tical. 

The limited number of commodities carried by the common carrier 
barge lines and the limited number of points that they service makes 
them particularly vulnerable to attacks by the rail carriers through 
the medium of reduced point-to-point freight rates. 

1 believe I am safe in saying that each of the barge lines in the 
country derives well over 50 percent of its revenue from the handling 
of less than 10 individual commodities. Included in this list are iron 
and steel articles, grain, coal, sugar, fertilizer, sulfur, and other heavy 
chemicals. 

This being so, the railroads of the country, through selective rate 
cuttings, are in a position to put every barge line in the country out 
of business by reducing their rates on an extremely small percentage 
of their total business. The gain to them would be wholly dispro- 
portionate to the loss that would be suffered by the barge lines. 

Since 1946, the rail lines have been granted 10 separate increases in 
rates by the Interstate Commerce Commission. There are rumors 
that another is in the offing. This has permitted them to build up 
a tremendous war chest whereby they can cut their rates to the bone 
where competition is encountered and the man who is so unfortunate 
as to be located where interagency competition does not come to play, 
picks up the tab. 

Literally, in thousands and thousands of cases, the rail lines have 
voluntarily taken off part or all of the increases authorized by the 
Commission in these several ex parte cases with a view of placing 
themselves in a better position to compete with the other transporta- 
tion agencies, and this has had a decided tendency to keep the rates 
charged by the barge lines at a very low level. 

While freight rates generally have gone up nearly 100 percent 
since 1946, where outside competition is encountered, in some cases 
the rates today are actually lower than those then in effect. One 
example of this is the pipe adjustment to the Southwest of which [ 
have previously spoken. 

With the issuance of not only a license, but an out-and-out invita- 
tion under these bills to the rail lines to go all out in their war of 
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attrition, I believe you can well appreciate the concern that the com- 
1non carrier barge lines whom I represent have in this legislation. 

The Cabinet Committee report emphasizes the need in the public 
interest for a strengthening of the common carriers. It is my firm 
belief that these bills will have just the opposite effect insofar as 
the water carriers are concerned, for the reason that the impact of 
the bills will first be felt by the common carrier barge iines who are 
the more vulnerable to attack. 

Much of the traffic now being handled on the rivers by private and 
other exempt carriers consists of low-grade commodities such as coal, 
sulfur, salt, et cetera, moving in heavy volume or liquid freight, par- 
ticula tly petroleum products. Generally speaking, the charges as- 
sessed for such movements are at a level so low as to make it extremely 
difficult for the rail carriers to compete and consequently the adoption 
of the dog-eat-dog theory of competition envisioned under the bills 
now before you will first be felt by the common carrier barge lines 
who derive a substantial part of their revenues from the transporta- 
tion of higher-rated commodities such as iron and steel, aluminum, 
sugar, and like articles. Thus the bills defeat their own purpose of 
encouraging transportation by common carriers. 

The common carrier barge lines hold to the concept that competition 
within reasonable bounds is required to provide t the public with the 
most efficient and economical transportation but, contrariwise, hold 
to the belief that competition that is not kept w ithin reasonable bounds 
definitely is contrary to public policy and not in the best interests of 
the national economy. We submit it is this latter type of competi- 
tion that will prevail, should these bills be passed. 

Since the turn of the century, Congress has enacted various anti- 
trust laws and fair-trade- practice acts, imposing restriction on busi- 
ness, feeling this to be in the public interest. In like manner, it is 
imperative that in the public interest, the limited restraints on agen- 
cies of transportation now contained in the Interstate Commerce “Act 
be continued in full vigor and effect. 

For these reasons, the common carrier barge lines that I represent 
urge, with all the force at their command, that these bills be not 
enacted into law. 

That completes my statement, Mr. Chairman. If there are any 
questions that I may answer, I w ould be happy to endeavor to do so. 

Mr. Harris. Thank you very much, Mr. Wildman. We are glad 
to have this very comprehensive and well-prepared statement giving 
the views of the organization that you represent on this complicated 
problem. 

It certainly illustrates the vast amount of work that you have put 
in on this problem. I observe a number of appendixes attached to 
your statement illustrating various rate problems. I assume you 
would like those included with your statement. 

Mr. Wutpman. I would like it to be included with my statement. 

Mr. Harris. They will be included in the record with your state- 
ment. 

(The documents referred to follow :) 
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Recapitulation of protests filed by the Middle West common carrier barge lines 
with the Interstate Commerce Commission subsequent to Jan. 1, 1950, pertain- 
ing to reduced rail rates established to meet barge competition 


en 


Number of instances in which— 


Com- 
mission 
Total num- refused to | Protested 
ber of Protested Com- suspend | rates were Com- 
protests | rates were | mission but en- voluntar- mission 
suspended | refused to | tered into | ily with- has not 
by Com- suspend | investiga- | drawn by acted 
tion on the rail 
own carriers 
motion 


1D me bo OO 
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Mr. Harris. Mr. Rogers, do you have any questions? 

Mr. Rocers. None, Mr. Chairman, except to join with you in compli- 
menting Mr. Wildman on a very excellent statement. 

Mr. Witpman. Thank you. 

Mr. Rogers. It is well documented and does away with the necessity 
of questions. All mine were answered while you were reading. 

Mr. Witpman. Thank you very much. 

Mr. Harris. Thank you very much. We are very glad to have you 
appear here today. I wish we would have more members of the com- 
mittee here to have heard all your statements, but the record is for 
them, and in the consideration of this it will be given attention. 

Mr. Thompson, do you have another witaees € 

Mr. THompson. We do not, sir. 

Mr. Harris. Did we understand that Mr. Alldredge will testify 
later, or what is your pleasure ? 

Mr. Tuompson. Mr. Chairman, it was planned that Mr. Haden All- 
dredge, former member of the Interstate Commerce Commission, 
would testify. The last I heard of him he was down in Texas on some 
litigation, and I am unable to get hold of him, and I would respectfully 
request that Mr. Alldredge have an opportunity to submit any state- 
ment for the record he may wish to present. 

Mr. Harris. We will be glad to receive it at this point, and it will 
be included in the record. 

Mr. Charles R. Seal. Mr. Seal, you are the general counsel for the 
Virginia State Port Authority ? 


STATEMENT OF CHARLES R. SEAL ON BEHALF OF AMERICAN ASSO- 
CIATION OF PORT AUTHORITIES AND NORTH ATLANTIC PORTS 
ASSOCIATION, INC. 


Mr. Seau. That is my employment. I am, however, representing 
other interests that I will identify. 
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Mr. Harris. Very well. You may proceed, Mr. Seal. 

Mr. Sea. Thank you, Mr. Chairman and members of the committee. 

My name is Charles R. Seal, and my business address is 254 Granby 
Street, Norfolk 10, Va. I appear on behalf of the American Associa- 
tion of Port Authorities and the North Atlantic Ports Association, Inc., 
in opposition to the provisions of the bills which I shall identify. 

The memberships of these organizations are composed of govern- 
mental agencies and others who are engaged or interested in port oper- 
ations or development, and their general purpose is the advancement of 
the ports and their commerce, facilities, and services, including domes- 
tic water service. 

The membership of the American Association of Port Authorities 
represents more than 100 principal United States ports of commercial 
consequence on all coasts of the country and the on Lakes. 

The ports of the country, among which strong rivalry exists for com- 
petitive business, represent a major segment of the public interest and 
of the national defense that would be adversely affected by unrestrained 
carrier competition. I think it may properly be said that the ports 
and their facilities provided at local expense are among the major 
national-defense necessities. 

The organizations for which I speak are unalterably opposed to the 
national transportation policy which these bills would establish, and 
to implementing provisions of the bills which would impair existing 
Federal regulation of rates, charges, practices, et cetera, and deprive 
ports and other interests of resort to the protection from destructive 
competitive practices which they now have. 

The national transportation policy proposed by the bills is the same 
as that recommended by the Presidential Advisory Committee on 
Transport Policy and Organization. Without repeating all of the 
statement of policy, section 2 of the bill would declare it to be the pol- 
icy of the Congress— 
to provide for and develop under the free enterprise system of dynamic com- 
petition, a strong, efficient, and financially sound national transportation indus- 
try by water, highway, and rail, as well as other means, which is and will at 
all times remain fully adequate for national defense, the postal service, and 
commerce, 

This would be substituted for the present policy which specifies, 
among other things: 

* * * fair and impartial regulation of all modes of transportation * * * so 
administered as to recognize and preserve the inherent advantages of each * * * 
encourage the establishment and maintenance of reasonable charges for trans- 
portation services, without unjust discriminations, undue preferences or advan- 
tages, or unfair or destructive competitive practices; * * *. 

The provisions of the bills which follow the proposed declaration of 
policy are, in the main, those changes in the existing law which are 
regarded as necessary to the carrying out of the declared policy. It 
is apparent that the purpose of the bills is to work a major revolution 
in the theory and practice of national transportation regulation. En- 
actment of the bills would mean a complete policy turnabout by the 
Congress. 

The transport policy committee, in its report, states that: 


As late as 1920, the railroads held a virtual monopoly of intercity transporta- 
tion with the exception of areas served by water. In striking contrast, there 
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is available today a wide selection of transport methods for the movement 
of goods and people from one place to another with economy, expedition and 
safety. * * * The net result is a competitive system of transportation that for 
all practical purposes has eliminated the monopoly element which characterized 
this segment of our economy some 30 years ago. 

We agree with the Advisory Committee that competition is more 
severe now than it was some 30 years ago, but we feel that this very 
fact is one of the strongest arguments against removing existing con- 
trols over competitive practices of carriers. 

The original Interstate Commerce Act of 1887 was enacted in large 
measure to deal with competitive evils within the railroad monopoly, 
more particularly the practice of secret rebating to shippers, especially 
the large industries controlling heavy volumes of traffic, by which a 
railroad would endeavor to gain an advantage over its competitors. 

It was largely to enable the Interstate Commerce Commission better 
to deal with, and in the public interest control, competitive practices 
of the railroads—then still largely a monopoly of land transporta- 
tion—that it was given the minimum rate power in the Transportation 
Act of 1920. In commenting upon that power, the Supreme Court 
in United States v. Illinois Central Railroad (263 U. 8S. 515, 525), 
noted that— 


now the interests of the individual carriers must yield in many respects to the 
public need— 


and that— 


the newly conferred power to grant relief against rates unreasonably low may 
afford protection against injurious rate policies of a competitor, which were 
theretofore uncontrollable. 

In the act of 1920, the Congress for the first time laid down a trans- 
portation policy, declaring it to be— 
the policy of Congress to promote, encourage, and develop water transportation, 
service, and facilities in connection with the commerce of the United States, 
and to foster and preserve in full vigor both rail and water transportation. 

That policy was broadened by the Transportation Act of 1940— 
when carrier competition had become more severe—among other things 
to outlaw destructive competition. 

Anyone who has followed regulation of transportation over the 
years will agree with the Advisory Committee that competition 
among carriers is much more widespread now than it was in 1920 
and earlier. And anyone familiar with the subject will also agree, 
I think, that largely uncontrolled competition, which these bills would 
permit, is as dangerous a threat to the public interest, so far as con- 
a its dependence upon transportation, as could exist or be brought 
about. 

The policy recommended by the Advisory Committee and embodied 
in the bills would seem to be founded upon paradoxical reasoning in 
that it purports to provide for the development of a strong, efficient, 
and financially sound national transportation industry through the 
contradictory proposal to abandon the present prohibition against 
destructive competition and unleash the full force of what is termed 
“dynamic competition.” 

To implement the proposed change in regulatory policy, the Presi- 
dential Advisory Committee recommended and these bills embody 
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changes in the existing statute that would greatly weaken the controls 
over competitive rate cutting which the Tnteretate Commerce Com- 
mission now is empowered to exercise. The changes in this respect 
which particularly concern the organizations for which I speak are: 
(1) Practical emasculation of the long-and-short-haul clause 
of section 4 of the act through removal of the requirement for 
obtaining prior approval of departures therefrom, which would 
be a material aid to competitive rate cutting; 
(2) Elimination of the Commission’s present power to pre- 
scribe maximum and minimum or exact rates; and 
(3) Curtailment of the Commission’s power to suspend pro- 
posed rates through severely restricting the conditions under 
which it may order suspension and likewise severely restricting 
the period for which proposed rates may be suspended for investi- 
gation. 

These proposed changes are embodied in section 4, 7 (a) and 7 (c), 
respectively, of the bills. 

It is reasonable and realistic to say that if the policy and other 
proposed changes are enacted, the result will be to permit and pro- 
mote widespread and continuing rate cutting to the financial and 
physical detriment of all subject forms of transportation and the 
transportation system as a whole, and to the equal detriment of the 
public in its dependence upon efficient transportation and of localities, 
regions, and ports. 

As I have indicated, the ports of the country represent an area 
of very severe competition in respect of transportation rates and prac- 
tices as between ports and among the carriers that serve the ports. 
This condition is pertinent to all of the proposals here before you 
which I have mentioned. 

It is difficult to understand why any form of transportation would 
support and advocate proposals of this nature which so severely 
threaten its own prosperity and welfare. Fortunately, the Interstate 
Commerce Commission under the present statute is empowered to 
keep competitive practices within bounds that will protect the public 
interest as well as that of the carriers themselves, and thus assure 
the public of the benefits of improved service that normally result 
from wholesome competition between the different modes of trans- 
portation. 

The late Joseph B. Eastman, one of the most eminent Interstate 
Commerce Commissioners, had occasion in a reported decision to 
review the history and results of competitive rate cutting as it was 
practiced in the past. His observations are set forth in Petroleum 
From New Orleans (194 ICC 31, 44). After pointing out, in detail, 
how land competitors used rate cutting to largely drive out domestic 
water service, he went on to say, on page 45: 

Before going back to this old policy, it would seem wise to indulge in some 
forethought and consider where it will eventually lead, with respect to both 
water carriers and trucks. While I make no pretense to having thought the 
matter through, I have the feeling that the ultimate results will be good for 
neither the country nor the railroads. 

We believe those comments are peculiarly appropriate here because 
now you are being asked to adopt a policy which will allow great 
competitive freedom and give legal sanction to the very type of 
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destructive rate cutting which he feared. You are, in final analysis, 
being asked: to take away from the Interstate Commerce Commission 
the powers heretofore exercised by the Commission to prevent the 
destruction of one carrier by another. 

With respect to the first of the above-enumerated proposals, the 
long-and-short-haul clause of section 4, with some subsequent modifi- 
cations, has been in the Interstate Commerce Act since it was first 
enacted in 1887. It is proper to say, I believe, that a rate to a farther 
distant point lower than the rate to an intermediate point over the 
same line or route is presumptively wrong or unlawful in the absence 
of a showing to the contrary. 

This clause is a proper restraint upon competitive rate cutting and 
justification for a departure should be submitted and passed upon by 
the Commission before the rate is established. An effort in the Con- 
gress to repeal this provision in the latter 1930’s was strenuously op- 
posed, as I recall, by port interests in all coastal areas of the country, 
as well as by interior areas. 

The second of the proposals would deprive the Commission of the 
power to prescribe precise rates, a power which it properly has used 
sparingly. But there are occasions when the power is needed in order 
to provide stable rate adjustments and relationships of rates, and in 
the fixing of joint rates and divisions where the carriers are unable or 
unwilling voluntarily to do so. I do not believe an instance can be 
found where the exercise of this power has imposed hardship or undue 
restraint upon any carrier or group of carriers. 

Turning to the third of the proposals which I have enumerated, it 
is our conviction that without the power of suspension in the Com- 
mission that exists today rate adjustments would become shambles, and 
competitive conditions as between ports and localities and the carriers 
that serve them would become chaotic and destructive. 

It seems particularly pertinent here to note that, of the proposed 
rate adjustments that were protested to the Interstate Commerce Com- 
mission in the calendar year 1955, with requests for suspension, more 
than 90 percent represented proposed reductions in rates. 

Also, the greater percentage of the adjustments suspended were pro- 
posed reductions. It has been my observation of proposed reductions 
in rates that they are to meet competition of one kind or another or 
affect competition. This condition of competitive rate cutting could 
be expected to become literally out of hand if the proposed restrictions 
in the Commission’s present powers of suspension were enacted. 

These bills would authorize the Commission to suspend a proposed 
rate, et cetera, only upon predeterminations by it— 

(a) that the rate, fare, charge, classification, regulation, or practice would 
probably be unlawful; 

(b) that making such rate * * * effective would result in injury to the com- 
Plainant; and 

(c) that remedies available to the complainant would, in the absence of sus- 
pension, be inadequate. 

In other words, as a prerequisite to suspension, the Commission 
would have to reach determinations that reasonably can be made only 
after full hearing and investigation. There are at least two reasons 
why this is not practicable. 
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First, tariffs or schedules of proposed changes in rates are seldom 
received by shippers or others antl ite the lapse of some days fol- 
lowing publication. It is my own experience in my present activity 
that as much as 2 weeks may elapse after publication of a tariff before 
we receive our copy. 

Tariffs usually carry 30-day effective dates. This leaves very little 
time in which to develop proof of the type contemplated by the 
language of the bills oor prepare and file a protest with the Com- 
mission by 12 days before the effective date of the schedule, as re- 
quired by the Commission’s rules of procedure. 

Likewise, it is not practicable for the Commission itself to develop 
the full information contemplated by the language in the 12 days in 
which it must consider the proposed schedules and the protests and 
take action. The Commission should be permitted to act as it now 
may act if it concludes within the short time at its disposal that there 
is reasonable doubt or question as to the propriety and lawfulness of 
the proposed rate or other change. 

This seems necessary if the interests of those who would or might be 
adversely affected by the proposed changes, whether they be ports, 
localities, shippers, or carriers are to be adequately protected. 

The bills further would reduce the period for which the Commis- 
sion might suspend a proposed change from 7 to 3 months. In a 
suspension proceeding, as in other proceedings before the Commis- 
sion, the parties in interest have the right to a reasonable opportunity 
to be heard, 

At the present time, the procedure in this respect includes, more 
often than not, a formal oral hearing for the presentation of evi- 
dence through the testimony of witnesses. Also, not infrequently, 


the parties desire to file briefs and may also desire thereafter to be 
heard in oral argument before the Commission or a division. 

A proposed or recommended report by the trial examiner, usually 
issued where time permits, serves to aid the Commission through 
development of the merits of the case. The Commission in its re- 
port to the committee of the Congress on these bills and the com- 
panion bill in the Senate, S. 1920, states that experience has peewee 


that 7 months is about the minimum time which is practicable for 
satisfactory disposition of suspension proceedings. My own ex- 
perience bears this out. 

It seems obvious that if the Commission were limited to a period 
of 3 months in which to dispose of suspension proceedings, it could 
not do so with full justice to either side of the controversy. Ports 
have a vital interest in the Commission’s present power to suspend 
proposed rates, to which they frequently resort. 

I wish to emphasize that the provisions of the bills referred to are 
not matters of principal concern to regulated common carriers, as 
could be inferred from the report of the Presidential Advisory Com- 
mittee, but are of equal, if not greater, concern to the users of trans- 
portation and others who are vitally concerned with and affected by 
competitive practices of carriers. 

It has been the policy of the Commission under the existing statute 
in passing upon proposed reduced competitive rates to consider and 
determine whether the proposed reduced rate is lower than necessary 
to meet the competition sought to be met. It has condemned many 
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proposed rates where it found that such rates were lower than neces- 
sary to accomplish the intended purpose, even though the rates could 
not be found on the record to be less than compensatory. Thus, it is 
now able to exercise control over destructive competition. 

A serious angle of the proposed policy permitting literally unre- 
strained competition is the destructive effect that the practice of such 
a policy by carriers would have upon the smaller industries and ship- 
pers in their competition with large shippers whose heavy volume 
of traffic will exercise a tremendous influence upon carriers toward 
the establishment of rates beneficial to the large shippers and destruc- 
tive to those with less traffic and influence. 

The ports of the country are vitally concerned, as I have stated, with 
practices of land carriers that affect ports and their commerce. An 
important angle of this concern pertains to een domestic water 
transportation which accounts for an appreciable amount of the com- 
merce of some of our ports. The water carriers are competitive with 
land carriers for all of their traffic, but the reverse is not true. 

For a large volume of their traffic the land carriers are not com- 
petitive with water transportation, and on this noncompetitive traffic 
they may and do maintain rates of sufficiently high level to overcome 
the lack of adequate revenue from their depressed water-competitive 
rates. 

In our judgment, enactment of the provisions of the bills which I 
have discussed, and others, would cast aside an efficient and protective 
form of Federal regulation that has been built up over the years and 
permit a return of competitive conditions and evils harmful to the 
whole economy that have been largely brought under control through 
the gradual evolution of the Interstate Commerce Act as it exists today. 

That completes my statement, Mr. Chairman. I thank the com- 
mittee for this opportunity to be heard. 

Mr. Harris. Thank you very much, Mr. Seal. We are very glad to 
have your statement. Are there any questions? Thank you, sir. 

(The following letter was submitted for the record :) 


In Re H. R. 6141 


Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 


My Dear REPRESENTATIVE HARRIS: The North Atlantic Ports Conference de- 
sires to file this brief statement in the above-captioned matter. 

The conference consists of a group of commercial organizations and public 
agencies concerned with development of the commerce of one or more of the 
American ports comprising the North Atlantic range of ports. The purpose 
of the conference is to foster and protect the common interests of these ports. 

The North Atlantic Ports Conference concurs fully in the statement of the 
North Atlantic Ports Association with respect to the revision of the national 
transportation policy and opposes implementing changes in the statute that 
would deprive ports, localities, and others of resort for protection from destruc- 
tive competitive practices among carriers. In addition, the conference further is 
opposed to the following sections of the bill which would negate important provi- 
sions of the Interstate Commerce Act: 

(1) Section 4 amending paragraph (1) of section 4 of the Interstate Com- 
merce Act which has the effect of eliminating the long- and short-haul clause 
through removal of the requirement for obtaining prior approval of departures 
therefrom, thereby opening the way to uncontrolled competitive rate cutting; 

(II) Section 7 (a). amending paragraph (1) of section 15 of the Interstate 
Commerce Act which would eliminate the power of the Interstate Commerce 
Commission to prescribe exact rates ; 
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(III) Section 7 (c) amending paragraph (7) of section 15 of the Interstate 
Commerce Act which would reduce the suspension period from 7 to 3 months 
and otherwise seriously handicap the Commission’s powers with respect to new 
rates ; 

(IV) Section 8 amending section 15 (a) of the Interstate Commerce Act pro- 
posing a new rule of ratemaking. 

Respectfully, 
NortH ATLANTIC Ports CONFERENCE, 
By A. C. WELSH, 
Chairman pro Tempore, Law and Legislative Committee. 


Mr. Harris. Do we have anyone else present this afternoon who 
would like to be heard. This is an excellent opportunity if there is. 

(No response. ) 

Mr. Harris. The committee has endeavored thus far to find out 
if it would be convenient for any of the witnesses who have requested 
to be heard to appear on Thursday. Thus far we do not have anyone 
who has indicated that he could be here. Therefore, unless we have 
some request for appearance on Thursday or Friday, and someone 
indicates that it would be convenient for him, the committee will 
adjourn on this subject until Tuesday of next week. 

Before adjourning, I have a letter from Mr. D. H. Clark, executive 
director, on behalf of the Board of Commissioners, Virginia State 
Ports Authority, Norfolk, Va., with reference to Mr. Seal’s statement 
which has just been presented, and the letter will be included as a part 
of the record of the hearings according to the request of Mr. Clark. 

I also have a request for a statement to be included in the record 
from the Chamber of Commerce of Fargo, N. Dak., which may be 
included at this point; a letter from the Pacifie American Steamship 


Association, 1625 K Street NW., Washington, D. C., which may also 

be included in the record at this point; and a letter from the executive 

secretary of the Traffic Managers Conference of Southern California. 
(The documents referred to follow :) 


COMMONWEALTH OF VIRGINIA, 
VIRGINIA STATE Ports AUTHORITY, 
Norfolk, May 29, 1956. 
Hon, OREN Harris, 
Chairman, Subcommittee on Transportation and Communication, 
Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D. C. 


DeaR Mr. CHAIRMAN: The Virginia State Ports Authority concurs fully in the 
statement presented before your committee by Mr. Charles R. Seal on behalf of 
the American Association of Port Authorities and the North Atlantic Ports Asso- 
ciation, Inc., in opposition to provisions of the so-called transport policy bills, 
H. R. 6141 and 6142. 

This authority believes that enactment of these bills would bring about a degree 
of destructive competition, now forbidden by the national transportation policy 
of the Congress, that would be seriously harmful not only to localities and ports 
that depend upon the present regulatory powers of the Interstate Commerce Com- 
mission for protection against destructive competitive practices, but to the various 
modes of transportation and individual carriers as well. We can think of no more 
dangerous reversal of congressional policy than that which would be brought 
about by enactment of these bills into law. It is our earnest hope that the bills 
will be rejected by your committee and by Congress. 

Will you please make this letter a part of the record of the hearings on the 
bills. 

By direction of the board of commissioners : 

Sincerely yours, 
D. H. CiarKk, Peecutive Director. 
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STATEMENT oF J. I. FinsNEss, COMMERCE COUNSEL, CHAMBER OF COMMERCE, 
Farao, N. Dak, 


The extensive hearings being conducted on H. R. 6141 will undoubtedly serve 
to familiarize the members of the committee as to the technical details of the bil! 
and as to its divergencies from the present act to regulate commerce. 

I will not discuss these details but will confine myself to the effect these changes 
will have upon the communities of my State if made into law. I represent the 
transportation committee of the Chamber of Commerce of Fargo, N. Dak. Fargo 
is a city of 45,000 people in a State of 600,000 people. It is the largest city in the 
State, both the city and State being characterized chiefly as situated within a 
predominantly agricultural economy with sparse population density, small busi- 
ness and small almost nonexistent manufacturing enterprises. 

It may be worthwhile first to look at what is happening today under the pres- 
ent act. The postwar period has seen an increase in rail rates of over 80 percent 
generally throughout the country granted in six large revenue cases by the Inter- 
state Commerce Commission. Practically all of these rates have been increased 
percentagewise necessarily reflecting greater dollar increases on the higher rates 
which apply to long-haul movements. Long-haul movement is the chief charac- 
teristic of our inbound and outbound commerce. 

While the ICC has necessarily increased rates to allow the railroads to maintain 
a sound financial position the railroads themselves have been forced by competi- 
tion to reduce literally thousands and thousands of rates on specific commodities 
between specific points. Infrequently these reductions will occur throughout 
large areas of the country but most generally they will be specific adjustments 
between limited points. 

It is perfectly obvious to any traffic man watching these development that the 
reductions are forced primarily on traffic moving in large volume, between large 
cities, or for the account of large industry or large shippers. Communities on 
waterways have a competitive leverage, the presence of heavy tonnage movements 
themselves generate intense competitive efforts to transport it, large industry is in 
a position to purchase its own transportation or at least threaten to do so, and the 
common carrier trucks by nature of their costs are peculiarly effective as a 
competitive threat on short hauls or between large communities where a balance 
movement exists. 

The small shipper or the small city today under the present act can only watch 
the disintegration which results when his own rates go higher and higher while 
those of his large competitor gravitate downward destroying the competitive re- 
lationship of rates, this relationship being more important that the level of the 
rates themselves. 

The situation right today is a nightmare. The carriers no sooner obtain a gen- 
eral increase from the Commission than they begin scrambling ali over them- 
selves flagging out of the increase on competitve movements. I cannot over- 
emphasize this serious threat to small business. 

In the face of this it is now proposed to have some dynamic competition. I 
would like to tell you how this will work for small business. 

The railroads will have as a floor their out-of-pocket costs which are lower than 
motor carrier costs for all but the lower minimum weights and shorter distances. 

To the extent that rail rates gravitate to out-of-pockets costs the question 
arises as to who is going to pay the constant cost, the profit and the passenger 
deficit. We are under no illusions for we will pay for it on all of our traffic 
because it is all noncompetitive. 

The railroads will not reduce rates just for the fun of it. They will reduce 
rates to meet the competition of water transportation, the competition of private 
truck fleets or threatened diversion to private truck or the competition of the 
common motor carrier. Even the common motor carrier presents a serious 
threat, by the nature of their costs, only on short hauls for lighter loads and in 
areas where balanced traffic loads exist. 

The small city or the agricultural State has none of these competitive factors. 
We have no waterways, private truck fleets are a rarity confined to limited types 
of business and common carrier trucks present no serious competition because of 
the long one-way hauls involved. 

The intention of H. R. 6141 is to introduce a more vigorous competitive atmos- 
phere than already exists. The evils of the present, so far as we are concerned, 
are to be magnified, and the powers of the Commission to curb the disintegration 
of the rate structure are to be removed except as to rates which gravitate below 
directly ascertainable or out-of-pocket costs. 
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The criteria now existing in section 15a pertaining to the standard of rate- 
making are to be eliminated. The Commission could no longer consider the 
effect of rates on the movement of traffic or the need for transportation at the 
lowest consistent with furnishing such service. Exclusive control of rates be- 
tween the minimum and maximum as defined would rest with the carriers. The 
shipper could no longer prove a rate unreasonably high by the standard com- 
parison of the rates in question with other rates moving under substantially 
similar transportation conditions. 

The railroads are here being given the sole power to say which industries and 
communities shall live and which shall die. 

There is a least a tacit admission that the philosophy of the bill will place the 
small shipper, the small community and tonnage moving in small volume in a 
precarious position. There is no proposal to change section 3 of the act which 
ostensibly protects against preference and prejudice. An additional protection 
advanced by Mr. Ssecretary Weeks in the 1955 hearing before this committee is 
that competitive forms of transportation, where they exist, will effectively curb 
the development of unjust shipper discriminations. 

We have no waterways; many communities in North Dakota don’t even have 
a truckline, and the nature of truck costs on long-haul, one-way traffic prevents 
them from being effective competitors to the rail lines. Competition will not 
secure for us a reasonable relationship in our rail rates. 

When all else fails we are reminded that section 3 of the act will protect us. 
Let us examine section 3 briefly. It guards against preference and prejudice 
when undue. It is a large order, believe mes to prove undue prejudice to the 
Commission. We know that business under certain circumstances is warned 
away from locating in our community because of existing prejudicial rates. 
They do not locate in Fargo. Can any business which does not locate here 
provide us with the necessary proof of undue prejudice as to our rates. There 
is no undue prejudice if no one is using the rates, but can anyone say that the 
community is not harmed thereby? 

This section has been construed to prohibit undue prejudice under similar 
circumstances and conditions although the act says “in any respect whatsoever.” 
if the rails reduce rates between Chicago and Minneapolis to meet truck com- 
petition and there is no truck competition between Chicago and Fargo, can we 
prove similar circumstances sufficient to force a rail reduction to Fargo? This 
also would be a large, large order. 

A violation of section 3 must be proved. Most small communities and shippers 
cannot afford competent traffic help. If they do have it, it takes 3 or 4 months 
to adequately prepare for such a case before the Commission and from 1 to 2 
years to secure an order. If the railroads are declared in violation of the law 
there is no penalty upon them. At the most and if you are lucky the Commis- 
sion will require reparation for 2 prior years down to the new rate. There are 
3 men in North Dakota, 3 in South Dakota, 3 in Minnesota, and perhaps 1 in 
Montana available to prosecute such cases for the community employing them. 
Generally they are not available to any member of the public wishing to employ 
them on a private basis. I doubt if there is one practicing lawyer in any one 
of these States sufficiently competent to prosecute a case of this kind. 

Section 3 is a hard row and only a limited number, a very limited number, of 
communities are equipped to embark upon it. In curing undue preference and 
prejudice, will the Commission be able to prescribe any rate lower than a maxi- 
mum rate as described in section 15a of the proposed bill, that is a rate returning 
the full cost of the service exclusive of losses in other services. If they cannot do 
so and if the carriers voluntarily can reduce rates where they wish down to the 
out-of-pocket basis, section 3 will not protect the small user even if he could 
prove the undue prejudice and the similar circumstance. Additionally section 
* offers no remedy whatsoever in those situations where the same carriers do not 
control both the prejudiced and the preferred rates, 

If the sections 1 and 15 provisions of this bill are to be passed and if it is desired 
to offer small business and small communities an equality of opportunity, section 
3 must be strengthened so that it will mean something. It should guard against 
present or potential prejudice per se, and, in any respect whatsoever, not be con- 
fined to undue prejudice in similar circumstances only, and if a violation is proved 
there should be a penalty imposed. What good is a law if the remedy is extremely 
difficult to secure as is the case now under section 3 and if there is no penalty 
imposed for a proved violation. 

We are bitterly and violently opposed to changes in section 4 of the act respect- 
ing the long- and short-haul clause and the interior Western States feel the same. 





1000 TRANSPORTATION POLICY 


This section has a tumultuous legislative history which I will not gointo. Suffice 
it to say we object to paying taxes to subsidize intercoastal trade and barge lines 
while at the same time being discriminated against in the railroad attempt to 
meet or beat this Government-sponsored competition. If any benefits are realized 
by this competition we should certainly garner the meager relief of being accorded 
the same rate as the longer water compelled rate; we should certainly. not be 
forced to pay higher rates to subsidize the railroads in their effort to meet or beat 
the water rates which we are already subsidizing. 

One of the most vicious effects of this bill is the elimination of the “aggregate 
of intermediates” clause. We have many rates today which are combinations 
over Minneapolis composed of a local rate into Minneapolis and a local rate out of 
Fargo. These rates are prima facie too high because 2 rates contemplate 4 ter- 
minal charges while the through movement actually entails only 2, the longer 
through haul in situations of this kind incurs the high inititial costs of the rail- 
roads computed for 2 hauls and does not receive the benefits of the lower progres- 
sion of costs when related to the miles of haul which is a characteristic of rail 
costs and rates. These combination rates, then, do not accord us the advantage 
of our geographical position and allow our Minneapolis competitors to ship car- 
carload inbound and carload outbound to Fargo in these situations at the same 
charge We must pay. 

In the new bill, however, these combinations of rail rates will not apply. Fargo 
will pay the through rate from origin. Meanwhile, Minneapolis shippers will be 
able to ship carload inbound and carload outbound to Fargo at cheaper rates 
than we pay on the through movement. If this comes to pass you may as well 
begin tolling the bells for the small independent businessman. He will have had 
had it. Fargo will become a 250-mile-removed suburb of Minneapolis economi- 
eally. 

Additionally, this dynamic competition we are talking about will drive rail rates 
down between Chicago and east to Minneapolis because of water competition 
and effective truck competition bolstered by the shorter haul and balanced traffic 
loads, rail rates will gravitate downward from Minneapolis to Fargo due to ef- 
fective truck competition on that short haul while rail rates from Chicago and 
east to Fargo will remain unaffected by effective competition from the trucks 
because of the long, one-way hauls involved. 

These economie factors will inevitably produce more rail rates where the 
combination over Minneapolis is lower than the through rate. If equality of op- 
portunity is a living doctrine in this country, section 3 should be strengthened to 
insure that Fargo will receive the benefits of its geographical location reflected in 
lower through rates than the combination of charges over Minneapolis, certainly 
not the reverse as contemplated in this bill. 

The Commission already allows the judicious use of incentive rates at lower 
minimum weights and even the use of trainload rates, and I see no advantage in 
bestowing a further legislative blessing upon these questionable practices. 
Advantages accrue to the large with consequent disadvantages bestowed upon 
the small. Incentive rates at higher minimum weights and lower rates on 
multiple-car movements will inure to the large shipper at places where the com- 
petition exists necessary to force the reductions, Smaller shippers in the same 
locality will not be able to take the advantage because of smaller volume while 
the small shipper at noncompetitive points won’t have the competitive factors 
present in the first place and couldn’t take the necessary volume in the second 
place. 

The proposal to shorten the suspension time from 7 to 3 months is not con- 
structive unless the Commission is given adequate personnel to accomplish the 
work involved. 

Changes designed to restrict private carriage to bona fide owners of property 
as distinguished from purchase of property for the purpose of transporting it are 
desirable. 

Contract carriers should be required to publish actual rates rather than mini- 
mum rates. 

Freight forwarders’ associations exempt from regulation should be bona fide 
nonprofit associations. 

Section 25 of the new bill provides that all outstanding rate orders of the Com- 
mission are to be rendered null and yoid. This is a good one. Fargo for the 
last 30 years has spent $400,000 in an effort, meeting with varying success, to 
obtain reasonably related rail rates. We fought for 10 years to obtain the docket 
28300 uniform class rate order which equalized class rates throughout the country 
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east of the Rocky Mountains. The railroads offered bitter opposition climaxed 
by their defeat in the Supreme Court of the United States. The uniform classi- 
fication obtained as a result of that case has been a shipper objective since before 
1890. It might take 2 years to successfully attack 1 rate relationship out of 
the hundreds that are being disrupted daily throughout the country, but it won’t 
take the railroads 90 days to divest themselves of the uniform class rates and 
to reinstitute the prejudicial basis of rates formerly prevailing. 

Since 1945 we have been litigating the rates on iron and steel to Fargo and 
have managed to maintain a reasonable relationship only by the grace of God 
and the Interstate Commerce Commission. If section 25 becomes law we will 
have to litigate no longer. We will no longer have a reasonable relationship, 
and we won’t have a chance of getting one in spite of section 3. We will fast 
find ourselves with rates higher than the combination over Minneapolis. 

The Commission, which was created for the protection of those public interests 
unable to protect themselves, is to be divested of important powers, and the basic 
need for the ICC Act, which was to prevent unduly discriminatory and preju- 
dicial practices, exists quite as much today. There is no sound reason for believ- 
ing that carrier competition, freed of all restraints, would not be destructive of 
fair and just shipper rate relations. Dynamic competition inevitably will hasten 
the concentration of population and industrial resources in large cities contrary 
to the best interests of the country. 

In conclusion, I have three thoughts to express: 

1. It should be obvious that we are opposed to the major changes proposed in 
this bill and for good and sufficient reasons. 

2. While to most minds the effect of dynamic competition in allowing rates to 
more nearly reflect costs seems reasonable, it should be remembered that a cost 
basis is not contemplated for those areas and movements where effective compe- 
tition does not exist. It is contemplated for these movements and areas the old 
maximum rates, what the traffic will bear theories. Someone is going to pay for 
the constant costs and the passenger deficit and to provide the profit. The con- 
cept and the necessity for rates which will allow traffic to move will apparently 
be removed from the act. Everybody in his right mind wants an adequate and 
prosperous rail transportation plant. That is not what this struggle is all about. 
This struggle concerns who is going to pay for it. And we suspect that we are 
designed for this unenviable role. We want to pay our fair share but no more 
than that. 

Finally, I agree with the oft-repeated bugaboo that an adequately financed 
rail plant is necessary to prevent Government ownership, a result none of us 
wants. 

I also express the idea that we can just as surely gravitate to Government 
ownership by creating a system of transportation pricing which does not meet 
the needs of all of the public. 


PACIFICO AMERICAN STEAMSHIP ASSOCIATION, 
Washington, D. C., April 24, 1956. 
Re H. R. 6141 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: Pacific American Steamship Association consists of the 
12 principal American-flag steamship lines on the Pacific coast, among whom are 
several substantial operators in the intercoastal trade. 

By action of the board of directors of our association, we are opposed to the 
enactment of H. R. 6141 for reasons which will be set forth by Mr. Harry Brown, 
president, Intercoastal Steamship Freight Association, whose testimony in this 
matter voices the sentiment of all intercoastal operators. 

I would appreciate if this letter could be incorporated in the printed hearing 
on this legislation. 

Very truly yours, 
RatpH B. Dewey, Vice President. 





1002 TRANSPORTATION POLICY 


Los ANGELES, CALIF., April 27, 1956. 
Hon. OnEN Harris, 
Chairman, Transportation and Communications Subcommittee of House 
Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 

Deak Mr. Hares: The Traffic Managers Conference of Southern California, 
consisting of 140 member concerns of industry and distributors in this area, begs 
to present its opposition to the following bills. 

R. 9548.—Unsound in principle and would result in a depletion of under- 
lying rail revenue particularly in view of the recent increase granted in relief 
sought for needed operating revenue in Ha parte 196. 

H. R. 9771.—Would not be in public interest with proposed rights of control 
of one or more rail, motor, or water concern carriers. 

H. R. 9772.—A most dangerous and damaging bill to competition in denying 
new freight forwarders permits of operation solely on the grounds of competi- 
tion with existing freight forwarders and would defeat the very foundation of 
our free-enterprise system. 

As of interest to your committee, protest of the enactment of companion bills 
S. 3865, S. 3366, and S. 3367 was addressed to Senator George Smathers, Senate 
Surface Transportation Subcommittee on April 6, 1956. 

Our conference, without dissent, earnestly requests your able support in oppos- 
ing the House bills as written in their entirety reported out of committee before 
reaching the floor. 

Sincerely, 


TRAFFIC MANAGERS CONFERENCE OF SOUTHERN CALIFORNIA, 
By L. C. Wotre, Pvecutive Secretary. 


Mr. Harris. The committee will adjourn. 
(Whereupon, at 2:50 p. m., the committee adjourned, to reconvene 
on Tuesday, June 5, 1956.) 
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TUESDAY, JUNE 5, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334, New House Office Building, Hon. John Bell Williams 
presiding. 
Mr. Wikis. The committee will be in order. 

This morning the committee will resume its hearings on H. R. 
6141 and related bills dealing with the omnibus transportation amend- 
ments recommended by the Cabinet Committee report. 


I may say that the committee has quite a long list of witnesses 
scheduled to appear this morning. I do not know whether it will be 
possible for us to hear all of these witnesses at length. 

Therefore, I will ask the indulgence of all of the witnesses who 
are scheduled to appear this morning and scheduled to make their 
statements, if they will make their statements as brief as possible in 


order to expedite the business of the committee. 

It is our purpose to close these hearings as soon as possible in order 
that the committee can go into executive session to consider the 
various bills that are pending before the committee. 

Therefore, if there are witnesses here who would be willing to have 
their statements extended in the record as a part of the hearings, the 
committee will be very glad to receive those statements in the same 
manner as if they had been persented orally before the committee. 

The first wintess scheduled to appear this morning is Mr. Robert 
H. Smith, representing the National Retail Dry Goods Association. 

Mr. Smith, will you come forward. 


STATEMENT OF ROBERT H. SMITH, REPRESENTING NATIONAL 
RETAIL DRY GOODS ASSOCIATION, NEW YORK, N. Y. 


Mr. Smrru. Mr. Chairman and gentlemen, my name is Robert H. 
Smith. My home address is 426 East Elm Avenue, Woodbury 
Heights, N. J. My business affiliation is: I am assistant to the store 
manager in transportation of the John Wanamaker organization, 
Hess: home offices are located at 13th and Market Streets, in Phila- 

elphia. 
am here in behalf of the National Retail Dry Goods Association, 
whose offices are located at 100 West 31st Street, New York, N. Y. 


1003 
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The National Retail Dry Goods Association is the trade association 
for department stores and specialty stores. We have 8,172 member 
stores which are located in every State of the Union and in the Dis- 
trict of Columbia. These stores have a combined annual sales volume 
of approximately $12 billion. I am chairman of the traffic group of 
this association which is composed of the traffic managers of the 
member stores. 


WHAT WE OPPOSE IN H. R. 6141 AND 6142 


Through appropriate association action, we have developed the posi- 
tion of our association with respect to the bills now before you. In 
connection with H. R. 6141 and 6142 we oppose : 

_ (1) The proposed revision of the national transportation pol- 
icy 


(2) The proposed revisions of the rate making rules under 
which the Interstate Commerce Commission now operates, in- 
cluding section 15a, paragraph 2, of the present Intertsate Com- 
merce Act. 

(3) Taking away from the Commisison their powers to fix 
specific rates. 

(4) The proposed revision of the long-and-short-haul clause, 

(5) The reduction in the suspension period from 7 months to 
3 months. 

(6) Section 19 which proposes to amend section 402 (c) of 
part 4 of the Interstate Commerce Act. 

(7) The proposed changes in private carrier definition, con- 
tract carrier definition and contract carrier rate provisions. 


GENERAL COMMENTS ABOUT OUR OPPOSITION 


There has already been introduced before your committee a great 
deal of pertinent testimony by numerous organizations that are op- 
posed to the proposed changes in the national transportation policy, 
ratemaking rules, private and contract carrier definitions, contract 
carrier rate provisions and the long-and-short-haul clause. 

To eliminate repetitious testimony and save the time of your com- 
mittee, we will not repeat the arguments already submitted to your 
committee by various competent witnesses opposing these provisions. 
We are of the opinion that the national transportation policy and 
rate making provisions of the present Interstate Commerce Act are 
sound and should be continued as thety have undoubtedly helped 
greatly in developing our present transportation system to its world 
supremacy and surely this marvelous transportation system has con- 
tributed greatly to our dynamic and expanding economy which has 
achieved world leadership. 

We cannot help but comment, and you have heard it before, but it 
should be repeated, that while the stated purpose of this proposed leg- 
islation is deregulation, there are many provisions that are in thorough 
conflict with deregulation and would result in more regulation. 

After making these general comments we will treat in greater de- 
tail with certain parts of these bills on which you have had very little 
prior testimony. 
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SECTION 18 WOULD DESTROY NONPROFIT SHIPPING ASSOCIATIONS 


One of the most disastrous provisions of these bills is included 
in section 19, which proposes to amend setction 402 (c) of the Inter- 
state Commerce Act ; 402 (c) permits nonprofit shipping associations to 
be exempt from Interstate Commerce Commission regulation. To get 
this matter clearly before your committee, it is necessary to describe 
what a shipping association is and what it does. 

It is an incorporated or an unincorporated instrumentality through 
which merchants in a particular city can, cooperatively, channel their 
shipments of merchandise from great producing markets such as New 
York City, Chicago, and Philadelphia through one carrier, to reduce 
transportation costs and secure faster transit time. 

For example, the merchants in Minneapolis have formed such a 
shipping association and through an agent in New York City they load 
several railroad cars every business day, thus receiving the benefit 
of the much lower carload rates. At destination they employ an 
agent who is a truckman, to distribute the shipments to the stores 
that are members of the shipping association. 

This association is incorporated and is governed by a board of 
directors, composed of Minneapolis merchants. They make the deci- 
sion as to who shall and shall not be admitted to the association. 
They will not handle the shipments of any firm that is not a member 
of the association. The members of the association pay dues. It is 
nonprofit and any surplus left over at the end of the year is returned 
to the members in proportion to their yearly tonnage. So it simply 
comes down to a group of businessmen in one locality working together 
to reduce freight costs in the interest of economical transportation and 
in the ultimate interest of the consuming public. It is not a public 
utility. They do not actually, physically, perform a transportation 
service. Everything they do is in the public interest. They bring 
about economy in transportation so as to keep prices low for the con- 
suming public. Also, you should take cognizance of the fact that the 
freight carriers who actually, physically transport the merchandise, 
such as the railroads, motor carriers, waterlines, and the Railway 
Express Agency, are not asking for any additional legislation in 
regard to section 402 (c). 

While the railroads generally are in support of H. R. 6141 and 
6142, you will note that in their testimony before your committee they 
take no position in regard to section 19. The motor carrier industry 
who are in opposition to H. R. 6141 and 6142 oppose section 19 along 
with all other provisions of the bills. The water carriers are neutral 
on this point. In fact these freight carriers are enjoying a profitable 
business with the shipping associations because they receive mer- 
chandise in carloads and truckloads and other volume quantities, 
which formerly moved in small shipments and greatly reduce the 
carriers costs of performing their service. It is only the freight 
forwarders who are pressing for this legislation. ¢ 

So we repeat there is no need for any revision of section 402 (c). 
When Congress regulated freight forwarders in 1942 they included 
in the legislation this provision which preserves for shippers or groups 
of shippers the right to pool their own freight on a nonprofit basis. 
In fact Congress would not have passed the legislation without this 
proviso. 

78456—56—pt. 2——27 
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The Interstate Commerce Commission has asked for additional leg- 
islation, but in so doing has never stated specifically, to our knowledge, 
wherein their powers under section 402 (c) is inadequate, except with 
respect to prepaid shipments. The Interstate Commerce Commission 
now has the power to examine the books and all the intimate affairs 
of any nonprofit henner association and their agents are continu- 
ously doing so. So what is section 19 supposed to correct? 

In our opinion, no shipping association can stay in existence if sec- 
tion 19 becomes law. We are of the opinion that the public interest 
does not demand any additional legislation for groups of businessmen 
working together in a local community to reduce the cost of doing 
business. There is nothing criminal in doing this. Certainly it has 
meant a diversion from freight forwarder service. But what is 
wrong with that, from the standpoint of the public, if it brings about 
savings in transportation? Not only do we feel that there should be 
no amendment of section 402 (c) but if we were to concede that any 
amendment was necessary, section 19 would do nothing but destroy 
shipping associations. 

The language is vague and it would give the Interstate Commerce 
Commission enormous power over an shipping associations. For 
example, they could kill an association by declaring that it is inimical 
to their carrying out the national transportation policy. 

The Commission would have to consider “the facts and circum- 
stances surrounding the organization and establishment of such activi- 
ties.” What are good facts and circumstances and what are bad facts 
and circumstances? There is no yardstick; no measurement or stand- 
ard, and that applies also to “the scope of the activities, geographically 
and as the commodities handled and persons served.” at does this 
mean? What is good and what is bad? What is a good yardstick 
and what is a bad yardstick? And we go on to “the basis of charges, 
if any, for the service or services provided.” What would be consid- 
ered good and what would be considered bad? There are no stand- 
ards set up for the Commission as is found in other parts of the Inter- 
state Commerce Commission Act. And here is the crowning indig- 
nity, “and the extent such activities are in competition with the serv- 
ices and freight forwarders subject to this part.” Would not the 
fact that our members have taken shipments away from a freight for- 
warder and placed them in the services of a nonprofit shipping asso- 
ciation of which they are a member be considered “in competition 
with the services of freight forwarders”? If a shipping association 
was not destroyed by the other language that we have heretofore 
quoted then certainly not one could live under the language of the 
bill in respect to the term “competition.” 


SUSPENSION POWERS OF THE COMMISSION 


We are strongly opposed to the proposed change in the suspension 
owers of the Consintenion as proposed in line 3, page 11 of these 
ills. Under the present law the Commission may suspend the effec- 

tive date of any tariff for a period of 7 months. In practice it gen- 

erally acts through the Board of Suspension and Investigation to 

which any person may address a petition requesting suspension of a 








TRANSPORTATION POLICY 1007 


articular tariff. The Board examines the tariffs and facts set forth 
in support of the petition, and frequently calls in the parties for 
conference to further develop the relevant facts. If it is concluded 
to suspend the tariff the matter is set for hearing, and at the hearing 
the carrier proposing the change in tariff has the burden of establish- 
ing the lawfulness of the proposed rates under the Interstate Com- 
merce Act. In some cases the Commission is able to complete its in- 
vestigation prior to the expiration of the 7 months’ period. In many 
of the more important cases, however, it is a physical impossibility to 
conduct a sufficiently complete investigation and to accord the neces- 
sary consideration within the prescribed limitation of 7 months. In 
these cases unless the carriers voluntarily agree to the extension of the 
cine of suspension the tariffs become effective on expiration of the 

months’ suspension period. 

H. R. 6141 and H. R. 6142 would shorten this period to 3 months, 
although prior history indicates clearly that the Commission can now 
perform the necessary investigation only with the greatest difficulty 
within the 7-months’ period provided. 

We have no objection to the shifting of the burden of proof to the 
complaining carrier where he successfully brings about the suspension 
of the rates of another carrier. 


WHY WE OPPOSE H. R. 9772 


Section 410 of the Interstate Commerce Act contains the provisions 
of that act relative to the operating authority to be held by freight 
forwarders. Paragraph (a) of that section requires the holding of 
a permit as a prerequisite to operation. Paragraph (c) provides in 
part: 

(c) The Commission shall issue a permit to any qualified applicant therefor, 
if the Commission finds that the applicant is ready, able, and willing properly 
to perform the service proposed, and that the proposed service, is or will be 
conmerest with the public interest and the national transportation policy declared 
in this Act, 


Paragraph (c) of section 410 now reads: 


(dad) The Commission shall not deny authority to engage in the whole or 
any part of the proposed service covered by any application made under this 
section solely on the ground that such service will be in competition with the 
service subject to this part performed by any other freight forwarder or freight 
forwarders. 

H. R, 9772 aoe the complete elimination of paragraph (d) as 
quoted above. The result would give the Commission Tife or death 
authority (authority which it does not now have) to deny an applica- 
tion for authority to operate as a freight forwarder solely on the 
ground that the proposed operation would be in competition with 
another freight forwarder. Such a change would not be consistent 
with the position of freight forwarders under the act and should not 
be made. We firmly believe that there is a “squeeze play” involved 
wherein the freight forwarders, if they are successful in having section 
19 of H. R. 6141 and H. R. 6142 enacted, would then be in a position 
through the Commission to prevent a destroyed shipping association 
from applying for freight forwarder rights. 
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WHY WE OPPOSE H. R. 9548 


H. R. 9548 proposes the amendment of subsection (a) of section 409 
of the Interstate Commerce Act by the addition of a new paragraph 
reading: 

(2) Nothing in this Act shall be construed to prevent freight forwarders 
subject to this part from entering into or operating under contracts with com- 
mon carriers by railroad subject to Part I of this Act, governing the utilization 
by such freight forwarders of the services and instrumentalities of such com- 
mon carriers by railroad and the compensation to be paid therefor, for line-haul 
movement of freight loaded in or on trailers or other containers and trans- 
ported on railroad cars suitable for such use: Provided, That in the case of 
such contracts it shall be the duty of the parties thereto to establish just, 
reasonable, and equitable terms, conditions, and compensation which shall not 
unduly prefer or prejudice any of the participants thereto and shall be consistent 
with the national transportation policy declared in this Act. 

The effect of the proposal is to give to freight forwarders the right 
of a contract basis of charges on forwarder freight moved by rail- 
road, comparable to the contract basis presently provided by section 
409 (a) on forwarder freight moving by common motor carrier but 
without the limiting proviso now in effect in the latter case which 
requires the payment of rates on no less.than the tariff basis when in 
truckload lots for a distance of 450 or more highway miles. To such 
a change the members of the National Retail Dry Goods Association 
are emphatically opposed. 

Mr. Wiriu1ams. Thank you, Mr. Smith. Are there any questions, 
Mr. Hale? 

Mr. Hater. I have no questions. 

Mr. Wiit1ams. Mr. Dolliver? 

Mr. Dottiver. I have no questions. 

Mr. WitiraMs. Thank you very much, Mr. Smith. 

Mr. Smrrn. Thank you, gentlemen, for your time. 


STATEMENT OF SAMUEL W. EARNSHAW, WASHINGTON, D. C.; ON 
BEHALF NATIONAL COMMITTEE OF SHIPPERS AND RECEIVERS 


Mr. Wrri1AMs. The next witness is Mr. Samuel W. Earnshaw. 

Mr. EarnsnHaw. Mr. Chairman and gentlemen of the committee, 
it is always a pleasure to be with you and I appreciate this oppor- 
tunity of a hearing this morning. 

My name is Samuel W. Roki with business address at 1400 L 
Street NW., Washington, D. C. I am an attorney at law and trans- 
portation counsel, with 19 years of experience before the courts, the 
Interstate Commerce Commission, and in transportation legislative 
work. I have been retained by the National Committee of Shippers 
and Receivers to make a study of the legal aspects of proposed sec- 
tion 19 of H. R. 6141 and H. R. 6142, the forwarder exemption pro- 
vision, and to present the results of that study to this subcommittee. 

The National Committee of Shippers and Receivers is a voluntary 
group of national scope, consisting of some 40 organizations predomi- 
nately nonprofit cooperative stipe associations of a cooperative na- 
ture, but also including some individual stores, consolidators, and simi- 
lar interests. The purpose of this organization is to oppose any leg- 
islation of the type proposed in section 19 of H. R. 6141 and H. R. 
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6142 (the forwarder exemption section), which would modify, change, 
add to or increase the present power of the Interstate Commerce Com- 
mission to affect the exemption of nonprofit membership associations 
or cooperative groups of shippers or receivers under section 402 (c) 
of the Interstate Commerce Act. My testimony will be confined to 
the legal aspects of section 19. Other witnesses with interests parallel 
to those of our group will follow my presentation with discussion of 
the factual and policy aspects. 

The general scope and purpose of my legal study has been three- 
fold: 

1. To determine the precise congressional intent of section 402 
(c) of the Interstate Commerce Act, the forwarder exemption sec- 
tion, as revealed in the legislative history of part IV of that act; 

2. To determine the necessity, if any, for amendment of the 
existing forwarder exemption provision, in order to enable the 
Interstate Commerce Commission adequately to carry out such 
intent, as a part of its responsibility of administering the Inter- 
state Commerce Act; and 

3. To analyze the legal effect of proposed section 19 of H. R. 
6141 and H. R. 6142 in the light of these determinations, with 
particular respect to nonprofit cooperative shipping associations, 
such as are represented in the membership of the national com- 
mittee. 

(The term “shipping association” is used throughout this statement 
to inelude groups of receivers as well as of consignors.) By way of 
background, I would like to call attention to certain preliminaries 
which are essential to an understanding of the testimony which will 
follow. 

First, it is agreed by all that the practice of pooling or consolidating 
freight, whereby two or more shippers or receivers of freight get to- 
gether and combine their smaller weight shipments to obtain the econ- 
omies and efficiencies of carload freight, is a long-established one, 
sound in principle and beneficial in effect, especially to the smaller 
shippers and receivers. There are at present at least three important 
types of shipping interests who are dependent for their economic wel- 
fare upon this principle: (1) The local consolidators, warehousemen, 
cartagemen, or distributors who perform only one part of this overall 
consolidating or distributing function, within either the origin or 
terminal area of the traffic; (2) the pool-car operators and nonprofit 
cooperative groups of shippers or receivers who frequently arrange 
both for consolidation at origin and distribution or destination, but 
for themselves or their members only and without the characteristics 
of for-hire operators. 

I use the term “shipping association” to include both shippers and 
receivers throughout this statement. 

Now, I have a few preliminaries I wish to interpolate there, gen- 
tlemen, to point out that individual shippers perform this consolida- 
tion and pooling on their own account, for the purpose of getting car- 
load rates, and they have always done that from the beginning of time, 
and they are also included in the wording of 402. 

(3) The for-hire freight forwarders, typified by the Big Three 
(Acme, National, and Universal), who since 1942 have been regulated 
under part IV of the Interstate Commerce Act. 
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Second, the legality and propriety of the basic principle involved 
was approved by the United States Supreme Court as early as 1911, 
which, quoting from earlier decisions of the Interstate Commerce 
Commission, described some of the freight consolidation practices in 
part as follows: 


Few practices have become more firmly established in the transportation world 
than that of consolidating small quantities of freight of various owners and 
shippers of the relatively lower rates applicable to large consignments, and 
under this practice has developed an immense volume of traffic which otherwise 
could never have been brought into being. It is not an exaggeration to say that 
the enforcemnt of such a rule (prohibiting consolidation of nonowned shipments ) 
by the carriers of the United States would bring disaster upon thousands of the 
smaller individuals and more surely establish the domination of the greater 
industrial and commercial institutions. * * * 


In other words, the regular local less-than-carload-lot rates are so 
much higher, relatively speaking, and the service generally so much 
less efficient, even as of 1911, that if efficient ways of consolidating and 
handling this traffic did not exist, the traffic would not move, and the 
second quotation there refers to consignor and reads: 


The individual shippers are not necessarily located at the same point, nor are 
the individual consignees. For instance, if a reduction in rates could be effected 
a furniture dealer at Grand Rapids, Mich., having a shipment for a point in 
Maine, and a furniture dealer in Rockport, Ill., having a shipment for a point in 
Massachusetts might forward their separate shipments at less-than-carload rates 
to Chicago; there the two shipments would be consolidated and forwarded at 
earload rates to Boston; and thence shipped again at less-carload rates from 
Boston to their respective destinations (Interstate Commerce Commission y. 
Delaware, L. dé W. R. Co. (220 U. 8. 235, 244) ). 


In other words, those shipments are consolidated and sent in carload 
lots, by pooled shipments, sent on to the destination point and those 
are fanned out from that destination or distributing point. 

That was recognized by the court in 1911. 

Third, the broad and general practice of nonprofit consolidation 
and car pooling by two or more shippers was squarely before the Con- 
gress throughout its consideration of part IV of the Interstate Com- 
merce Act—of course, that includes section 402 (c)—as exemplified 
by the following merchants’ association statement, which appears of 
record in the official hearings of the Senate subcommittee of the Com- 
mittee on Interstate and Foreign Commerce (76th Cong.) on Senate 
Resolution 146, May 24, 1940, at page 533, and that statement repre- 
sents what the Supreme Court said. The Court’said: 


For many years it has been the practice, where circumstances permit, for two 
or more shippers acting jointly to load their less-than-carload shipments for a 
given territory into a single car, which car is then tendered to the rail carrier 
by one of the shippers on a single bill of lading, consigned to one consignee at 
one destination. In that way the carload rate and charges (which are lower 
than the open freight less-than-carload rates and charges) are applicable from 
shipping point to the billed destination. Upon arrival of the car at billed desti- 
nation the goods are unloaded by shipper’s agent and reforwarded to ultimate 
destination, at the applicable less-than-carload rates, either by rail or some 
other form of transportation. In this way the shippers get the benefit of expedi- 
tious transportation at reduced cost while the railroads receive remuneration 
for all the services they perform and are relieved of the expense of handling 
each shipment at transfer points with the resulting risk of claims for loss or 
damage to the goods. It is in the public interest not to prohibit or disturb this 
long-established commercial practice. 
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Fourth, section 402 (c), which is the statutory foundation on which 
the existence of the nonprofit cooperative shipping associations has 
rested since 1942, is a fundamental exemption section of the Interstate 
Commerce Act and reads in terms as follows: 

The provisions of this part shall not be construed to apply (1) to the operations 
of a shipper, or a group or association of shippers, in consolidating or distributing 
freight for themselves or for the members thereof, on a nonprofit basis, for the 
purpose of securing the benefits of carload, truckload, or other volume rates, or 
(2) to the operations of a warehouseman or other shippers’ agent, in consolidat- 
ing or distributing pool cars, whose services and responsibilities to shippers in 
connection with such operations are confined to the terminal area in which such 
operations are performed (49 U. S. C. 1002 (c)). 

Fifth, the distinguishing features of regulated for-hire freight for- 
warders are: (a) holding out of service to the general public, (0) the 
performance or provision of assembling, consolidating, and break-bulk 
or distribution operations, (¢) the assumption of (common carrier) 
responsibility for the entire through movement, and (d) the utiliza- 
tion of regulated common carriers by rail, water, or motor for the 
whole or any part of such transportation. These forwarders are prin- 
cipal proponents of proposed section 19 and have consistently urged 
such legislation, as a part of their overall program, for some years. 

Sixth, the proposal of the Presidential Advisory Committee on 
Transport Policy and Organization as embodied in the bills, H. R. 6141 
and 6142 and as supported by the regulated freight forwarders before 
this subcommittee 1s identical with the proposal of the same regulated 
freight forwarders (as amended to conform to suggestions of the 
Interstate Commerce Commission) which was presented to the Senate 
in the 82d Congress (S. 2713) and to the House in the 83d Congress 
(H. R. 4503), but which received no favorable action. In brief, the 
proposal is to give the Interstate Commerce Commission extremely 
broad discretionary power to remove the application of the section 
402 (c) exemption of nonprofit shipping cooperatives, and limited- 
area shipper’s agents and similar operators, without effective limitation 
or standard. The proposed section 19 would add the following para- 
graph to the language of section 402 (c) quoted at page 5 above: 

(2) After hearing in an investigation instituted on its own motion or upon 
complaint in the Commission, by order, shall make the exemption provided for 
by paragraph (1) inapplicable to any person if it finds that the activities of 
such person are not being conducted solely for the purpose, and within the 
limitations, specified in such paragraph, or that making such exemption inap- 
plicable to such person is necessary to carry out the purposes of this part and 
the national transportation policy declared in this act. In the administration 
of this paragraph the Commission shall consider, among other things which, 
in its opinion, are pertinent and relevant, the facts and circumstances surround- 
ing the organization and establishment of such activities: the scope of the 
activities, geographically and as to commodities handled and persons served ; 
the basis of charges, if any, for the service or services provided; and the 
extent such activities are in competition with the services of freight forwarders 
subject to this part. 

At this time, Your Honors, I would like to refer to an appendix 
which I have prepared which summarizes the entire report on S. 2714 
before the Senate in 1942. I do want to point out that there were 
literally hundreds of opponents who wanted to testify and there came 
an end to their time limit, and they cut them off. 
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So this is not a complete summary, but so far as some 30 or more 
individual witnesses who testified against this identical language is 
concerned, it summarizes their testimony for the convenience in the 
statement, and I ask that this be incorporated in the record at the 
end of my testimony for the factual matter contained therein. 

Mr. WiturAms. You would like to have your statement go into 
the record in its entirety ? 

Mr, Earnsuaw. Yes, thank you. I am referring to the oeees 
in this connection, appendix I, which is a summary of these Senate 
hearings, nine pages in length. 

Mr. Wittur1aMs. If there is no objection, that will be included as part 
of your testimony. 

Are there any questions ? 

Mr. Earnsuaw. [had not concluded, Mr. Chairman. 

Mr. Witxit1amMs. That will be included then as a part of your state- 
ment. 

Mr. Earnsuaw. Briefly, the proposal I am now referring to in 
the Senate bill, section 19 is to give the Interstate Commerce Commis- 
sion extremely broad discretionary power by removing 402 (c). That 
is in the exhibit which I referred to, and it is in the record in various 
places. 

From the standpoint of these widespread and effective nonprofit 
shipping cooperatives, I cannot overemphasize the gravity of any 
threat to their continued existence, and by the same token to the 
efficient function in service to distribution and to the consumer which 
they now perform. Since section 402 (c) now provides the legal 
foundation for continued operation of the association of shippers 
and receivers everywhere, any proposed limitation of the scope of 
this section or of the effectiveness of its operation, is a matter of life 
and death importance to these groups and to the farflung industries 
and communities dependent upon them for their economic welfare. 

May I add, gentlemen, the obvious fact that my association, my 
national committee, is much opposed to non-bona-fide activities in this 
area as anyone else. We would not tolerate or sanction or support 
any program or any activities which are in conflict with the funda- 
mental principles of nonprofit pooling and consolidation, and anything 
I say here is to be construed on the premise we believe the present law 
completely controls illegal, illegitimate practices, and that the Com- 
mission has more power than it needs to do that job right now. 


1, LEGISLATIVE HISTORY OF SECTION 402 (C), INTERSTATE COMMERCE ACT 


The idea of freight-forwarder regulation dates back at least to 1930, 
but the movement for such regulation did not become active until the 
late 1930’s, when the common-carrier-type freight forwarders found 
it to their interest to insist on statutory regulation and to keep on 
pressing for it until they obtained it. I have examined a number of 
the earlier bills introduced on the subject (H. R. 4006, 73d Cong., 
1933; H. R. 4047, 75th Cong., 1937; S. 2009, S. 3665, S. 3666, S. 4096, 
H. R. 4827, H. R. 9089, H. R. 9090, H. R. 9888, H. R. 10392, H. R. 
10398, 76th Cong., 1939, 1940) and have concluded from such examina- 
tion that all of the legislative proposals prior to 1941 either specified 
or assumed service for the general public in the definition of freight- 
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forwarder service to be regulated. Thus, neither the well-established 
and recognized limited-scope pool-car operators nor the cooperative 
shipping associations of the day were in the minds of those who pro- 
posed regulation, although such associations had been active in trans- 
portation for many years. This was natural, since the considerations 
which gave rise to the desire for regulation in the public interest all 
related to the common-carrier-type forwarder. For example, the 
latter was the sole object of inquiry in the Interstate Commerce Com- 
mission’s well-known freight-forwarding investigation (229 I. C. C. 
201 (1938)), and the Commission’s recommendation of forwarder 
regulation based on that record was correspondingly limited. 

Vhen, as is indicated above, it became expedient and urgent for 
the common-carrier-type forwarders to take the initiative in demand- 
ing their own regulation (because they conceived this to be necessary 
to protect their then existing joint rate arrangements with their under- 
lying motor carriers) , it was also to the interest of the common-carrier- 
type forwarders to restrict the application of forwarder regulation 
as much as possible so that the corresponding privileges and advan- 
tages gained from assumption of such regulation would not have to 
be shared with others, such as with cooperative shipping associations. 
Thus, the proponents of peer enne regulation forcefully op- 
posed from the outset any inclusion of any such shipper consolidating 
activities in the act. In presenting their proposed scheme of forwarder 
regulation to the Congress in 1940 one official witness for the Freight 
Forwarders and Consolidators Institute stated unequivocally—which 
is now the Freight Forwarders Association— 

* * * there are shippers who might be considered as forwarders. 

* * * However, this legislation does not provide for them, and we have not 
attempted to provide for them as forwarders. * * * 

Then later, referring to the policy of allowing shippers of owning 
forwarding companies— 

* * * T do not think that they should be given the same privilege that the 
recognized forwarder is given, so far as joint rates are concerned. I would say 
they were shippers, as long as they handled their own goods—and their own 
goods only. (Witness Fisher G. Dorsey, testifying on behalf of the Freight For- 
warders and Consolidators Institute, hearings before Senats Subcommittee on 
Interstate Commerce on Senate Resolution 146, June 12, 1940, p. 349.) 

The same theme of restriction of freight forwarder regulation 
strictly to the common-carrier-type operator runs consistently through 
the hearings, debates, and reports on the bills of the 77th Congress (H. 
R. 3684 and S. 210), which finally resulted in Public Law 558, enacting 
part IV of the Interstate Commerce Act including section 402 (c) in 
its present form. During this handling shippers, railroads, and Con- 
gressmen became aroused to the possible threat to long-established 
pooling and nonprofit consolidation practices, with the result that it 
was recognized that this sound principle and practice could not be ade- 
quately protected by a mere textual explanation, or by clarification— 
only a definitive exemption would suffice. 

his exemption originated in the House hearings of March 1941, 
was incorporated in the House committee’s report( No. 1172, August 
13, 1941), and was carried through into the conference report on 
the bill (H. Rept. 2066, May 4, 1942), and thereupon adopted in the 
Senate, 88 Congressional Record 4021. Its development from a state 
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of mere suggestive language to its final enactment in the completed 
exemption of the present section 402 (c) is indicated in the following 
quotations and reference (February 28, 1941) : 


By virtue of the definitions and exemptions in the bill the legislation does 
not provide for the regulations of (1) the operations of warehousemen loading 
or distributing pool-car shipments, who do not assume responsibility for the 
through movement or transportation of the consolidated shipments to their 
respective destination points, and who do not depend for their revenues upon 
their ability to take advantage, for themselves, of the lower rates which are 
applicable due to consolidation of shipments into carload and truckload lots 
or units * * * Chairman Clarence F. Lea, introducing H. R. 3684 into the 
House hearing before Committee on Interstate and Foreign Commerce, House 
of Representatives, H. R. 3684, 77th Cong., 67 Traffic World 583.) 


March 20, 1941: 


H. R. 3684 in its present form, fails to consider the interests of shippers 
and receivers of freight. This brings me to the two specific provisions of the 
bill which retailers would like to see changed. 

The first of these two provisions is the definition of a freight forwarder, 
which is found in section 402 (e), beginning on page 2, line 13, of the bill. As 
now written, this definition creates a twilight zone in which it will be difficult, 
and even impossible, to tell whether or not a person is a forwarder. For 
example, a group of merchants in California may find it desirable to consoli- 
date or pool their shipments into carload lots so as to obtain the lowest freight 
rate. Under the present definition in H. R. 3684, this group of merchants could 
be held to be conducting forwarding operations, and if it were so held, these 
retailers would be prohibited from conducting these operations under section 
410 (c) (2), and would have to seek other means of transportation at an 
increased cost which would have to be passed along to the consumer in the 
form of price increases. Or as another example, let us take a group of manufac- 
turers of one commodity located in the same community. In order to give 
their customers the benefit of low transportation costs, these manufacturers 
combine their shipments on a cooperative basis, thus gaining the advantage of 
carload rates. Under the present definition of the bill, this could be called a 
forwarding operation and unlawful under section 410 (d) (2). 

I realize that it is not the purpose of this definition to cover the type of opera- 
tions I have mentioned. Chairman Lea’s statement, made at the time the bill 
was introduced, clearly says so. * * * (Witness P. F. Kelley, American Retail 
Federation, House hearings, H. R. 3684, p. 324). 


March 20, 1941: 


* * * We believe it is the intention of this committee to regulate only freight 
forwarders who hold themselves out to provide transportation for the general 
public. In other words, the common carrier type of forwarder. * * * 

In order to insure these three types of operations being excluded from the 
definition of “freight forwarder,” we support the new clause (to be added at the 
end of sec. 403 (b)) proposed by the National Industrial Traffic League in its 
testimony as follows: 

“Nothing in this act is to be construed as limiting the right of a shipper or 
group of shippers from consolidating freight themselves on a nonprofit basis or 
by employing an agent to do so, into carloads or into volume tonnages so as to 
obtain lower rates which are in effect and lawfully on file with the Commission. 
Such shipper or group of shippers will not be subject to the Freight Forwarder 
Act” (Witness L. F. Mongeon, National Retail Dry Goods Association, House 
hearings, H. R. 3684), pp. 320, 322-823). 


March 1941: Comparable testimony was given during the same 
House hearings by the representatives of the following interests: 
Railroads (pp. 380, 383, 402, 419), freight forwarders (pp. 478, 479, 
490, 491), American Trucking Associations (pp. 258, compare 198), 
National Industrial Traffic League (pp. 342, 343, 344), Chicago Asso- 
ciation of Commerce and Industry (pp. 359, 361), Los Angeles Cham- 
ber of Commerce (pp. 195, 495), Shippers Conference of Greater New 
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York (p. 499), Southwestern Industrial Traffic League and related 
groups (pp. 391-392), aircraft industry (p. 193), food interests (p. 
325), furniture interests (pp. 382, 383, 384, 386, 387, 461, 462, 502, 513, 
515), paper and paper products, shippers and forwarders (pp. 281, 
389, 498), rubber interests (p. 382), Wisconsin furniture and paper 
groups (pp. 495, 496). 

And now, gentlemen, I wish to emphasize the fact that the majority 
of these witnesses and the bulk of this testimony in the House hearings 
in 1941 related to general commodities. 

The freight forwarders have put it in the record in separate hear- 
ings before your committee that the carriage was primarily related 
to one commodity, bulk. Every one of those witnesses—and there are 
other witnesses in the Senate who also covered it to a lesser extent— 
every one of those witnesses in the upper group shown on page 11 of 
my statement covered general commodities. They were talking about 
all-out cooperative associations. And I hope that the committee will 
take notice of the fact that although there were not as many nonprofit 
cooperative associations in 1940 as there are now, and they did not 
handle as much business, did not do as much good to the transporta- 
tion communities, they were broad and they were extensive, and the 
pattern was substantially the same as it is now. 

It is extremely significant that the support by American Trucking 
Associations, Inc., was expressly conditioned on retention of the 
principle of elimination of “pool-car methods of shipping” from regu- 
lation (House hearings, p. 198), as was the support by National Re- 
tail Dry Goods Association on full protection thereof (House hear- 
ings, pp. 821, 823) and by National Industrial Traffic League on 
adoption of its amendment covering— 
merchants or manufacturers, or agents of merchants or manufacturers, or groups 
of shippers who consolidate cars not as a business (House hearing, p. 343; see 
87 Cong. Rec. 8221). 

And the National Industrial Traffic League proposed an amendment 
which was reworded somewhat and became section 402 (c) and the 
language was used by the House committee in reporting the bill. 

August 13, 1941: 


The definition fof regulated freight] therefore draws a line of distinction 
which clearly excludes brokers, nonprofit associations of shippers, warehouse- 
men, and pool-car operators, as those persons normally operate, since such per- 
sons do not do all of the things required under the definition to constitute a 
freight forwarder. In order to make absolutely sure, however, that the defini- 
tion cannot by construction be held to cover shippers, groups of shippers, and 
nonprofit associations of shippers, consolidating or distributing freight for them- 
selves or their members, or to cover warehousemen, pool-car operators, and other 
shippers’ agents engaged in consolidating or distributing pool cars, and not 
assuming responsibility for the through movement of the property, subsection 
(ec) was included in this section (House Committee on Interstate and Foreign 
Commerce, explanation of specific provisions of S. 210, as reported, H. Rept. 
1172, 77 Cong., 1st sess., pp. 5-6). 


October 23, 1941, Representative Wolverton’s explanation of the 
bill to the House, 87 Congressional Record 8216: 
DEVELOPMENT OF FREIGHT FORWARDING OPERATIONS 


For many years shippers have pooled their shipments of less-carload freight 
and consolidated them into carloads to obtain the benefit of carload rates, which 
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are lower than the less-carload rates. Some of these operations are cooperative 
in character. * * * 


October 23, 1941: Chairman Lea (87 Congressional Record 8212) ; 


* * * Then in subdivision (c) of the same section, it is specifically stated that 
the bill does not apply to operations of shippers in consolidating or distributing 
freight for themselves on a nonprofit basis for the purpose of securing the bene- 
fits of carload, truckload, or other volume rates. It is further provided that the 
operations of warehousemen or other shippers’ agents in consolidating or dis- 
tributing pool cars, whose services and responsibilities to shippers in connection 
with such operations are confined to the terminal area in which such operations 
are confined to the terminal area in which such operations are performed. * * * 

The motor carriers and various interests were concerned about the question of 
exemptions. There was once a great apprehension about the exemption provi- 
sions originally contained in the bill. We believe we have ironed that matter 
out completely by adopting language that clearly expresses the original purpose 
of the bill. 


October 23, 1941: Colloquy between Messrs. Priest and Halleck (87 
Congressional Record 8226) : 


Mr. Priest. I just wonder if this bill includes by its definition of what a freight 
forwarder is certain groups of shippers or shipper agents who might consolidate 
themselves to serve themselves or the persons that they represent and who are not 
doing business for profit or as a public service? Is the bill clear in that respect, 
in the opinion of the gentleman? 

Mr. HAtiteck. That was one of the most difficult problems with which we had 
to deal. The answer to that question is emphatically “Yes.” * * * 

Mr. HAtteck. Mr. Chairman, we listened to those pleas. We understand and 
knew that for instance the furniture manufacturers have for years been pooling 
their shipments and taking advantage of the special rate. There is also an ex- 
emption for farm commodities ; thcse is an exemption that has been talked about 
for one commodity forwarder; then, in addition, there is a specific provision 
that any shipper or group of shippers who utilize the services of the so-called 
underlying carriers under similar conditions to those of the forwarders may have 
the same advantage of these special rates. So I am convinced in my own mind 
that we have covered all of the cases in which there is real merit and that hard. 
ship will be kept at an absolute minimum. 


October 23, 1941: S. 210, with amendments, including new section 
402 (c), passed House (87 Congressional Record 8233). 

April 1, 1942: Excerpt from staff memorandum (by A. H. Perley) 
relating to differences between House and Senate versions of S. 210: 


EXEMPTIONS 
(House, sec. 402 (b), (¢), p. 7.) 


Section 402 (c) of the House substitute contains provisions which are more in 
the nature of clarifying provisions than exemptions. This subsection was in- 
cluded as a supplement to the definition of “freight forwarder” in order to make 
sure that the bill will not be construed to bring under regulation shippers, groups 
of shippers, or nonprofit associations of shippers, consolidating or distributing 
freight for themselves or their members, or to cover warehousemen, pool-car 
operators, and other shippers’ agents engaged in consolidating or distributing 
pool cars and not assuming responsibility for the through movement of the 
property. * * * 


Question: Shall this subsection be retained in the bill? 


The bill passed the House, passed the House on that basis, with the 
staff memorandum before it. As was pointed out in the Senate, the 
House bill had an exemption and the genate bill had no exemption. 
You will notice that the staff memorandum calls it an exemption. 

The proponents of section 19 are arguing here that this is not a true 
exemption, it is only a clarification, but both in this staff memorandum 
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and in a great deal of the discussion in handling the bill all of the 
way through, and finally the expression in the law of the land, it is 
called an exemption, and it means it. 

May 4, 1942: Conference report. (This carried forward sec.. 402 
(c), the forwarder-exemption provision, vebatim from S, 210, as 
passed by the House. H. Rept. 2066.) 

May 11, 1942: Representative Wolverton’s statement (in connec- 
tion with the explanation of the conference’s action on “commodities 
clause,” section 408 (d) of the bill) : 


Furthermore, in view of the liberal provisions of section 402 (c), which make 
part IV inapplicable to cooperative or nonprofit forwarding or pool-car opera- 
tions of a shipper or a group or association of shippers, the restriction of shipper 
control of forwarders does not appear to be of any considerable practical 
moment * * * (88 Conggressional Record, 4068. Compare 88 Congressional 
Record 402 (Senate) ). 

May 16, 1942: S. 210 (Public Law 588) became law. In the official 
version of the law section 402 (c) was placed under the title “Defi- 
nitions and Exemptions” following section 402 (b) which provides 
cooperative association and related exemption, and is therefore to be 
considered as an exemption of full dignity. 


SUMMARY AND CONCLUSION—LEGISLATIVE HISTORY AND INTENT 


It has been previously represented to the House Subcommittee on 
Transportation and Communications by other interests (sympathetic 
with proposed sec. 19 of H. R. 6141 and H. R. 6142) that section 402 
(c) was addressed to single-commodity-type pooling, that it was a 
clarifying provision only, and that its scope was narrow. Based on 
the above materials, which are representative only, the only possible 
conclusions that can be drawn true to the facts are: 

1. That the whole practice and principle of shipper pooling and 
cooperative consolidation of freight was before the Sonmrten in 
its very broadest aspects, especially (but not exclusively) in the 
House hearing and debates, and included consideration of coop- 
erative shipper associations indistinguisheable in type from pres- 
ent exempt operations; 

2. That the Congress clearly recognized the vital importance of 
such shipper pooling and cooperative consolidation of freight as 
a fundamental element of strength and efficiency in the transpor- 
tation picture, and enacted freight forwarder regulation on the 
definite premise that such practices being unrelated to the prob- 
lems of common carrier type forwarders which created need for 
regulation, be left unaffected by the legislation, in the public 
interest; and 

3. That inclusion of section 402 (c) in the Interstate Commerce 
Act as a broad exemption was necessary to secure full effectuation 
of this result. 

Such inclusion was absolutely essential to preserve private business’ 
right to obtain economical and efficient transportation services in its 
own way, enabling small business to protect itself against competition 
of carload shippers at volume rates, in view of the very substantial 
risk of misapplication or misconstruction of the extremely technical 
“freight forwarder” definition contained in the act and the overriding 
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importance and fundamental soundness of the principle and practice 
involved. 

Do I have any definite amount of time, Mr. Chairman? I can con- 
centrate this as much or as little as possible. 

Mr. Wriu1ams. You are not limted, of course, but the committee 
would appreciate your handling this as fast as you can, because we are 
going to have quite a number of witnesses today. 

Mr. Earnsuaw. Thank you. 

Mr. Wimu14Ms. Your entire statement will appear in the record. 

Mr. Earnsuaw. Yes; thank you. 


II. LEGAL ASPECTS OF PROPOSED SECTION 19 OF H, R. 6141 AND H, R, 6142, 
THE FORWARDER-EXEMPTION SECTION 


Section 402 (c) of the Interstate Commerce Act expresses the clear 
congressional intent that there shall be a broad and liberal exemption 
for all kinds of nonprofit cooperative shipping associations, provided 
only that they are organized and conducted in good faith. The 
preservation of the longstanding and beneficial practice of freight 
pooling and consolidation in the interest of transportation economy 
and efficiency was, as it turned out, as fundamental to the enactment 
of part IV of the act as was the economic regulation of for-hire freight 
forwarders (which was strictly at their own behest and strictly for 
their own direct advantage). In selecting the form of an exemption 
rather than a proviso or a mere saving clause for the expression of 
this important policy, the Congress was deliberately choosing a form 
which was to be construed liberally in aid of the broad legislative 
policy to which it related. (See Sutherland on Statutory Crmetrnc- 
tion, sec. 4936 (3d edition, 1943) ; compare Last Texas M, F, Lines v. 
Frozen Foods Express, —— U.S. ——, Apr. 23, 1956.) 

The policy to which section 402 (c) relates is the policy of free and 
unrestricted use of pooling and consolidation of freight, a policy which 
tends to enable small business to compete with big business (which 
can itself ship in volume without necessity for joint action). This 
policy accords wholly with the basic premise of the President’s Ad- 
visory Committee on Transport Policy and Organization, that is, that 
free competition in transport should be encouraged, freed from arti- 
ficial regulatory restriction. Similarly, it is not inconsistent with the 
second premise of that committee, the strengthening of common 
carriage, for the consolidation of small-unit shipments into carload 
lots at economical costs that will move the traffic freely makes for the 
most efficient possible use of underlying common carrier services. 

The immediate problem to which proposed section 18 of H. R. 6141 
and H. R, 6142 is addressed is the practical problem of limiting the 
application of the section 402 (c) exemption to situations where the 
exempt operations are conducted in genuine good faith, that is, with- 
out subterfuge. It is the purpose of this memorandum to show (a) 
that under existing provisions and principles of low adequate power 
exists to detect and control situations, if any, where the requisite good 
faith does not exist, and (6) that proposed section 19 does not deal 
directly with any of the alleged abuses that are claimed by the private 
proponents of the section, but rather confers an_ almost unlimited 
power to repeal the exemption and entirely destroy the sound principle 
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of freight pooling it was enacted to preserve. These matters are dealt 
with below in three logical stages, namely : 


The interpretation since 1942 of the section 402 (c) exemption 
by Commission and courts; 

ane adequacy of present legal provisions for control of abuses; 
an 

Analysis of proposed section 19 with respect to nonprofit coop- 
erative shipping associations. 


I would like to make that clear to the members of the committee 
right at this point, that under section 19, that what section 19 actually 
proposes, if you will look at it from the point of view of an e 
rienced transportation lawyer, is that because a certification provision 
is difficult to enforce, you should wipe out the certification provision 
whenever the Commission wants to, and impose economic regulation 
on anybody and anyone, provided it is necessary to carry out the 
ends of the national transportation policy. That is the substance 
of what section 19 does. It gives the Commission a completely unre- 
stricted power to regulate anybody and everybody under the sun 
without any strings attached. 

1. Interpretation of the section 402 (c) exemption: The history 
of the section 402 (c) exemption shows that with but one exception, 
this provision has been restrictively interpreted by both Interstate 
Commerce Commission and the courts. At Teast four important prin- 
ciples concerning its i mag have been established, and none of 
these has been successfully challenged in any reviewing court. 

First, it is clearly established that the administrative agency may 
look through the form of operations and arrangements to the sub- 
stance, as where a claimed “shipper’s agent,” not assuming respon- 
sibility or having definite formal arrangements for through forward- 
ing of the frei int, was held to be a freight forwarder despite this 
claim (Ho he Freight Forwarder Application (285 I. C. C. 61); 
see R. T. C. Terminal Freight Forwarder Application (265 I. C. C. 
641) ; Vendors Consolidating Co., Inc., F. F. Application (285 I. C. C. 
66) ). 

z that Hopke case, that is cited there, applicant took the position 
that it was not a regulated freight forwarder and the Commission 
looked through the form to the substance and found it was. 

The Hopke case went to the United States district court to challenge 
the Commission in finding that and after certain developments, that 
challenge was withdrawn. So the court never upset or interfered with 
the Commission’s right to make that kind of a finding. And a similar 
finding in principle was made in the other case cited. 

Second, in the contrasting situation where the cooperative shipping 
association is so set up that the operations will be consistently con- 
ducted at a net loss to the members and the making of a profit is 
thereby rendered impracticable, if not impossible in most cases, it 
“cannot be said to be in the transportation business for profit” and 
is therefore not subject to forwarder regulation (Barre Granite Asso- 
ciation, Inc., F. F. Application (265 I. C. C. 637)). The implication 
is clear that, where there is any opportunity for absorption of profits 
by the association that are not returned to the members on a service 
pro rata basis, a contrary result would lie. 





1020 TRANSPORTATION POLICY 


Third, where a nonprofit association performs services for the bene- 
fit of its members only, the exemption of section 402 (c) will definitely 
apply. No one has challenged this major and substantial holding of 
the Pacifie Coast Wholesalers Association case (264 I. C. C. 184, 269 
I. C. C. 504, 338 U. S. 689). Conversely, if the service is for non- 
members, the exemption will in nowise apply. 

Fourth, where a claimed exempt operator admixes its operations 
with those of a regulated freight forwarder, employs solicitors, serv- 
ices nonmembers indiscriminately along with association members, 
uses through bills of lading, and permits its profits to flow to a con- 
trolling individual, the promoter and operator, the Commission will 
not hesitate to find the operations deliberate and unauthorized, and 
will take appropriate remedial action (ABC Freight Forwarding 
Corp. Eat.—Massachusetts, 285 I. C. C. 276, affd., 125. Supp. 926 
(Dist. Ct. N. Y.), affd. 248 U. S. 967). 

In the ABC case there was a group known as the Florida Shippers 
Association which was set up as a pseudoshipping association. The 
Commission found all these factors present and found that that was 
unlawful and penalized the operation and enforced the law as it is 
written without any difficulty. The Supreme Court sustained them. 

These principles are not all-inclusive, but they do indicate com- 
plete absence of any intent on the part of the Commission or the courts 
to render nugatory the regulatory purpose of part IV of the act or to 
unduly expand the basic policy exemption expressed in section 402 
(c). The only claim of inconsistent treatment which has anywhere 
been raised in this connection has arisen from the Supreme Court 
decision in the Pacific Coast Wholesalers Association case, supra, a 
case to be dealt with under the next heading. 

2. Adequacy of present legal provisions for control of abuses: 7'he 
Pacific Coast Wholesalers Association case (338 U. S. 689), involved 
a long-established association of some 38 receivers of freight on the 
Pacific coast. During the period after enactment of part IV of the 
Interstate Commerce Act it relied heavily on section 402 (c) for the 
legal basis of its operation. The purpose of the latter was to bring 
the full advantages of poolin and cénwilididicn to its members, who 
were not in a position to tis or receive full carload shipments on 
their own account. It assembled incoming shipments at the premises 
of a terminal agent in Chicago, where carload shipments were made 
up for transportation to the west coast destination area. A general 
manager actually operated the business and was responsible for the 
accounting for and refund of transportation savings effected to each 
member by the main office of the association, for which his compensa- 
tion was a stated amount per 100 pounds for all freight handled. 
Other employees were paid on a salary basis. In a decision dated 
November 26, 1945 (264 I. C. C. 184) the Commission held: 

The issue is here presented whether the activities of the association or the 
corporation and the manner in which they are conducted are those of a bona fide 
shippers’ association, such as to entitle it to continue operation under the exemp- 
tion of that section and without a permit. 

* * * *- * e * 


As stated, the association contends that its operations are not subject to the 
Commission’s jurisdiction under part IV of the act, but rather that they are 
embraced within the exemption provided in section 402 (c) thereof. It has been 
established in this proceeding that the traffic handled is for members of the 
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association, that the association was founded and has been operated, in good 
faith, for the purpose of effecting savings in freight charges for its members and 
that the association is operated on a nonprofit basis. These are operations of 
the character contemplated by the exemption referred to, and may be continued 
without obtaining authority therefor from this Commission. 


It will be noted that the above ruling covered the entire operations 
of the association, which consisted mainly of shipments on which the 
freight charges were paid and borne by the association for its mem- 
bers, but also a few incidental shipments which moved to consignees 
from nonmember consignors on a “f. o. b. destination basis” but on 
which refunds of savings were made to the members in each case: As 
to the latter type transaction the Commission reopened its proceeding, 
held further hearings and found the service described to be per- 
formed by the association for nonmembers, for profit, and not within 
the protection of section 402 (c) of the act (269 I. C. C. 504). The 
association appealed this decision to the courts and the United States 
District Court for the Southern District of California, Central Divi- 
sion, held that the conclusion and requirements of the Commission 
were without rational basis and should be set aside (81 F. Supp. 991). 
The Supreme Court of the United States affirmed, saying: 


The Interstate Commerce Commission, in 1945, considered the status of the 

appellee in its first decision in this matter. At that time, it concluded that “It 
has been established in this proceeding that the traffic handled is for members 
of the association, that the association was founded and has been operated, in 
good faith, for the purpose of effecting savings in freight charges for its mem- 
bers by securing the benefits of carload, truckload, or other volume rates, and 
that the association is operated on a nonprofit basis. These are operations of the 
character contemplated by the exemption referred to, and may be continued 
by pe obtaining authority therefor from this Commission” (264 I. C. C. 134, 
142). 
In 1947, the Commission reversed its position as it applied to shipments on an 
f. o. b. destination or delivered price basis (269 I. C. C. 504). It left standing 
the exemption of the association from regulation by the Commission in respect 
of shipments on an f. o. b. origin basis. It was stated that the legal obligation 
to pay the freight charges rested on the nonmember consignor, who paid the 
full less-than-carload rate, rather than on the consignee association member. It 
was therefore held that the difference between the rate paid by the nonmember 
and the carload transportation cost was profit to the association, and that the 
association was holding out its service to the general public. In this view, the 
Commission concluded that appellee was not qualified for the exempt status on 
f. o. b. destination or delivered price shipments. 

A decree of the three-judge district court set aside the Commission’s order 
as without rational l:isis (81 F. Supp. 991). The court considered as decisive that 
no shipments by the association were ever undertaken except at the behest and 
for the benefit of a member. Looking to the agency between member and asso- 
ciation, rather than that between buyer and seller, the court saw no reasonable 
ground for ruling that the association was on a profit basis, or that it was holding 
its service out to the general public. We agree. 

There is nothing in the language-of the act or the legislative history to suggest 
that Congress intended the exemption to turn on the type of shipment which was 
involved, whether f. o. b. origin or f. o. b. destination (delivered price). On the 
contrary, it is clear that the nature of the relationship between the members 
and the group was thought to be determinative. Under that test, the valid claim 
of the association to the statutory exemption is established by the original 
Commission decision. The judgment below is affirmed. 


Broadly viewed, the decision of the Supreme Court was simply that 
the Commission must look to the substance of the relation, that is, 
determine where the benefit of the transportation savings really lay, 
rather than to rely on easily determinable but dangerously misleading 
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technical evidence of terms of sale in every transportation transaction. 
If the Commission had proved actual service for nonmembers, and 
if other determinative elements of forwarder service had been estab- 
lished, the decision undoubtedly would have gone the other way. 

There was nothing in the decision to limit or curtail the Commis- 
sion’s ample power of factual investigation for the adequate deter- 
mination of good faith compliance with law. There was nothing in 
the decision inconsistent with any of the above-cited restrictive prin- 
ciples developed by the Commission. Rather there was definitive affir- 
mation of the major premise of both the Commission and the lower 
court that, if the association’s service had actually been “for” non- 
members of the group, the section 402 (c) exemption might not have 
applied under the particular circumstances there involved. 

In the light of this situation let us examine the alleged abuses of 
present law which forwarders in their testimony (hearings before a 
subcommittee of the House Committee on Interstate and Foreign 
Commerce on Transport Policy and Organization, September 21, 1955, 
pp. 191 et seq.) claim require new legislation. These are: solicitation 
of freight—that is by pseudo organizations as they call them—service 
of nonmembers, publi sation of rates and rate schedules, use of bills of 
lading, and general operations indistinguishable from those of for- 
warders, all addressed, in the end, to the making of profit. That means 
making a profit for the group. The underlying thesis of this claim 
is that, because of the tendency of violators to comply with the letter of 
legal requirements, no control short of complete power of death sen- 
tence will suffice. Such a claim is both unreasonable and unrealistic, 
as reference to the record will show. 

The practice of shipper solicitation, and service to nonmembers 


was clearly involved in the ABC Forwarding Co. case, supra, and was 
unqualifiedly and effectively condemned in that case, as were other 
practices relating claimed exempt service to actual freight forwarder 
service. Similarly, the overall operations of a in the Vend- 


ors and Hopke cases, supra, were determined to be subject to part IV 
requirements because of their substance, in spite of their form, and 
in R. 7. C. Terminal Corp. Freight Forwarder Application (261 
I. C. C. 641), assumption of through responsibility for shipments was 
imputed to the applicant, despite specific disclaimer, and the for- 
warder regulatory controls held definitely to apply. The Barre 
Granite Association case, supra, while it approves collection and re- 
tention of member funds for general groups expenses, implies that 
any profit element in any form would be fatal. In the face of such 
sweeping decisions, it is unsound and misleading to claim that present 
legal controls are inadequate to curb any real abuse of either the letter 
or the spirit of the exemption. 

Further, two additional principles of great force and significance 
apply: the Commission’s broad power of investigation and inquiry, 
and the law’s undeniable power to deal with indirection and subter- 
fuge, wherever these may be found to exist. Referring to the Commis- 
sion’s power of investigation, the Supreme Court long ago pointed out 
(in the leading case of Smith v. Interstate Commerce Commission, 245 
U.S. 33) that— 


the purpose of an investigation is the penetration of disguise * * * 
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The process of investigation has been likened in function and breadth 
of scope to the legislative power of investigation to which it is akin— 

The Commission’s inquiries are analogous to those conducted by legislative 
committees. They are expressions of resort to broad investigatory power and 
are largely free from the hampering restrictions of traditional legal processes 
(Sharfman, the Interstate Commerce Commission, vol. 4, 11, pp. 385, 386 (1937) ). 

Similarly, the Commission’s power to combat subterfuge in full and 
effective enforcement of the Interstate Commerce Act has never been 
hampered by unduly technical restriction, but on the contrary, has 
been generally well sustained by the courts. Baltimore & Ohio 
S.W. R. Co. v. Settle (260 U.S. 166; A. W. Stickle Co. v. Interstate 
Commerce Commission (128 F. 2d 155 (C. C. A. 10, 1942, affirmed 317 
U.S. 650, Cf.), People v. Davis (247 Pacific 801 (Colorado) ). 

I could cite a thousand cases on that proposition. I just picked 
these at random. Perhaps the last case is the most vivid, although 
it does not involve the Interstate Commerce Act. It involves the 
Colorado regulatory act, similar to the Interstate Commerce Act. 

That is the case of People vy. Davis. Their motor carrier was trying 
to avoid the impact of regulation such as you would have under the 
Interstate Commerce Act in organizing a cooperative. All receivers 
there were members of the cooperative. The court threw that aside 
and said all of this formality was rubbish and that the law would not 
be defeated by such indirection and subterfuge. 

That certainly is as apparent in the law, which applies as fully to 
part IV of the Interstate Commerce Act as it does anywhere in the 
whole field of commercial regulation. 

The fact most significant in the present connection is that no spe- 
cific, factual claim of actual evil or abuse has been produced of record 
by any proponent of proposed section 19—either before this committee 
or before the Interstate Commerce Commission, either in the form of 
criminal prosecution or otherwise, where full relief has not been given. 
No specific evidence has been provided which this committee could act 
on or the Congress could acton. The alleged justification is all theory. 
It is evident from this, as is shown in the following section, that the 
principal effect of any such legislation, if enacted, would be its legal 
and practical effect on legitimate nonprofit cooperative shipping as- 
sociations, such as have already been described by Mr. Smith, the 
preceding witness, and will be described by Mr. Derenthal, the follow- 
ing witness. 

M position on the detail of the wording of the proposed section 19 
is substantially the same as has been repeated by thirty or so witnesses 
before the Senate committee and have been abstracted in that appen- 
dix I. And they have also been covered by the National Industrial 
Traffic League before your committee and by Mr. Smith and Mr. 
Derenthal, so I will not repeat them except to refer to page 29 in my 
statement. The point is that if you look at it as a practical working 
transportation lawyer, there just is not any standard to hold the Com- 
mission down to in repealing this exemption wherever it wants to. 


ANALYSIS OF PROPOSED SECTION 19 WITH RESPECT TO NONPROFIT COOPERA- 
TIVE SHIPPING ASSOCIATIONS 


Proposed section 19 may be very briefly analyzed. Reduced to its 
essence it embodies four points: 
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(1) It empowers the Commission to remove the forwarder exemp- 
tion (sec. 402 (c)) if the person in question is not operating solely 
within the limitation and for the parpore of the exemption. 

This point is already fully covered by present law to the extent that 
outside activities are in conflict with the Interstate Commerce Act; 
te the extent they are not related to transportation or the purposes o 
the Interstate Commerce Act, such a restriction on nonprofit coopera- 
tive shipping associations would presumably be arbitrary and capri- 
cious iat would be completely out of order. 

(2) It empowers the Commission to remove the forwarder exemp- 
tion (sec. 402 (c)) if necessary to carry out the purpose of the na- 
tional transportation policy or the purpose of part IV of the act. 

The national transportation policy, quoted in the footnote below,' 
is so broad in itself as to create no definitive standard whatsoever. 
The policy itself is not clear as to the relative consideration to be given 
the interests of freight forwarders and of the various underlying car- 
riers, or as to the relative importance to be accorded the principle 
and practice of cooperative freight pooling, firmly embedded as one 
of the purposes of part IV, as compared with other, higher cost and 
possibly less efficient services. Assume a cooperative shipping associa- 
tion with a tremendous volume of concentrated traffic resulting in 
tremendous efficiency and economy to the shippers and carriers. 
Would this be subject to destruction by ICC fiat, because of the mere 
fact such volume of traffic might increase or decrease the relative effi- 
ciency of the carriers competing therefor, or merely because some for- 
warder might claim some if the traffic of the cooperative group were 
destroped? This is only one of a myriad of possible examples under 
the national transportation policy, a very vague generalized provision 
at best. 

The Congress cannot safely assume that such a power would be spar- 
ingly used. Sutherland on Statutory Construction (3d ed. 1943) 
states: 

The supervision or dispensation power is usually granted to an administra- 
tive agency through its fact finding authority, but when it is expressly granted 
in the statute, the power is frequently held invalid because it is said to grant 
the power to repeal existing statutes, or because it implied the possibility of 
making specific or unreasonable discrimination— 

Conversely, if the statutory direction is directionary only, it may not provide 
an adequate standard for legislative action and the delegation would, therefore, 
be invalid because the administrator would not be found to follow it (secs. 315, 
316). 

As a result such provisions are frequently construed, despite their 
discretionary terms, to be mandatory. There would be untold pres- 
sure extended on the Commission, once such a measure were passed, 
to construe its dispensation power as mandatory, and to investigate 


1It is hereby declared to be the national transportation policy of the Congress to provide 
for fair and impartial regulation of all modes of transportation subject to the provisions of 
this act, so administered as to recognize and preserve the inherent advantages of each ; to 
promote safe, adequate, economical, and efficient service and foster sound economic condi- 
tions in transportation and among the several carriers ; to encourage the establishment and 
maintenance of reasonable charges for transportation services, without unjust discrimina- 
tions. undue ap psec or advantages, or unfair or destructive competitive practices ; to 
cooperate with the several States and the duly authorized officials thereof ; and to encourage 
fair wages and eouitable working conditions—all to the end of developing. coordinating, and 
preserving a national transportation system by water, highway, and rail, as well as other 
means, adequate to meet the needs of the commerce of the United States, of the Postal 
Services, and of the national defense. All of the provisions of this act shall be administered 
and enforced with a view to carrying out the above declaration of policy. 
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and harass every single shipping association in the country, under 
the compulsory hearing camantaeeh provided by the proposed language. 
It can be safely stated that once such an unlimited death sentence 
power were vested in the Commission’s hands, no legitimate operation 
in the country would be either legally safe or practically secure for any 
sustained period of time. 

(3) Proposed section 19 specifies some five individual factors to 
be considered by the Commission in evaluating exempt operations. 
These are to be considered “among other things” believed by the Com- 
mission to be pertinent and relevant, and are not in any sense self- 
executing or self-explanatory. 

For example, one of the factors named is competition with freight 
forwarder service. “Competition” itself can be a very loose and fiex- 
ible term. Its normal meaning is “rivalry for the same thing.’ But 
in the case of water operations on the Great Lakes, bulk commodity 
transportation of grain, ore, et cetera, is exempted by statute from 
regulation because water transportation is generally considered so 
economical that railroads simply cannot compete as a practical matter. 
So here, most cooperative associations exist mainly because forwarders 
do not or cannot compete for the same reason. Yet, the Commission 
might, in its zeal to protect its own subjects of regulation against 
possible threat, find that some degree of rivalry for the traffic involved 
might exist in each and every case, and that because it must remove 
the exemption in one instance it might well be constrained to remove 
it in others until the entire exemption were eroded away. The term 
“competition” is not the only factor subject to this type of criticism. 
The same point applies in varying degrees to all the operative lan- 
guage of the proposed section 19. There is no real standard or limi- 
tation provided in any part of the proposed language. 

Let us summarize the situation that would be created with a simple 
illustration if section 19 were passed. 

A group of 20 to 30 shippers or receivers join together to secure 
both the rate and service advantages of cooperative pooling of varied 
commodities. They establish strict qualifications for membership, 
and enforce them. They employ necessary personnel and hire them 
strictly on a salary or wage basis. They establish charges against 
shipments based on estimated actual costs; these are readjusted from 
time to time, based on changes in condition as they occur. They use 
no bills of lading and assume no carrier liability. They have no deal- 
ings with nonmembers respecting the transportation activities of the 
group. There is nosolicitation. To the carrier, be it railroad, trucker, 
or forwarder, they are just another shipper patron, usually providing 
attractive and regularly moving freight. And I might add the point 
the Supreme Court made in 1911, if the shipper does not have the 
advantage of a group of them pooling their lot in connection with this 
traffic, this traffic would never move. The 1. c. 1. rates are just too high. 

Such groups now operate in full and complete reliance on section 
402 (c), and benefit entire communities and industries by developing 
and protecting a high degree of economy and efficiency in the trans- 
portation received by members. 

With the death sentence poe in the Commission’s hands, un- 
limited by any black and white requirement of concrete or specific 
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findings, such a sound and beneficial group would inevitable be sub- 
jected to: 

Constant threat of investigation and harassment by Govern- 
ment officials, prodded by traffic hungry forwarders who might 
or might not have direct traffic interest, with eventual develop- 
ment of litigation, expense, and insecurity ; 

As a matter of law, the unpredictable claim that their opera- 
tion violates the purpose of the national transportation policy 
(and/or of pt. IV of the act) for any of a thousand possible 
reasons, no matter how openly and bona fide all their activities 
might be or how fully promotional of sound economy and effli- 
ciency in transportation their service was; 

As a matter of fact, a stringent necessity of ultraconservatism 
and supertechnical observance of the letter of every ICC regula- 
tion and requirement, at their peril—such cooperative groups 
would in effect be forced to subsist under the conditions of a 
police state—all free incentive to operate would be stifled ; 

Finally, a continual state of complete uncertainty as to legal 
status from day to day and from week to week, no matter how 
many times such group had been previously checked and cleared 
by the Commission, because of possible changes in extrinsic con- 
ditions or in ICC policies over which such group would have and 
could have no control whatever. 

Remember the Commission only has to find that it is necessary for 
the purpose of the national transportation policy, and that policy is 
not so spelled out, so it can change this detail any time the Commis- 
sion sees fit to change it. 

These are the devastating operating conditions which the private 


»sroponents of proposed section 18 would create, for each and every 
ona fide nonprofit cooperative shipping association and group in 


the country. Under the impossibly broad power vested in the Com- 
mission, no reasonable legal protection of any group shipping and 
consolidating activities, no matter how great the degree of good faith 
in which they were conducted, could be afforded private business 
under such circumstances. 

Looked at, another way, the heart of proposed section 19 is to en- 
able ICC—that includes individual shippers as well as groups, because 
they are consolidated under the exemption—to regulate any shipper, 
group, or association now consolidating its freight, because of the 
overlap between the freight forwarder definition and the present 
shipper exemption, for would not paver to repeal the exemption as to 
service now included therein, include power to expand correspond- 
ingly the act’s definition of regulated freight forwarders? Such a 
result is not only completely unprecedented, it is completely un-Ameri- 
can. 

CONCLUSIONS—LEGAL ASPECTS OF PROPOSED SECTION 19 


1. The confirmation and protection of legitimate cooperative 
freight pooling is as fundamental to part IV of the act as is the ad- 
ministrative regulation of for-hire freight forwarders, and reflects 
the true public interest in the problem involved. 

2. The Commission and the courts now possess ample legal power 
to control any substantial abuses of section 402 (c), none of which 
have been shown factually on this record. 
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3. Proposed section 19 has no direct relationship to the Pacific Coast 
Wholesalers Association case (338 U.S. 689); which in effect confirmed 
the legal power to control any abuses involving service by associa- 
tions to nonmembers, nor to the theoretical abuses stated by the freight 
forwarders: It creates only an unrestricted death-sentence power, 
with wholly un-American implications. 

4. Enactment of such a provision would either be an absolute 
nullity, because of the complete indefiniteness of standard from a 
public point of view, or it would be a continual source of harassment, 
investigating, stifling incentive, and actual destruction of private busi- 
ness’s, small business’s, right to secure efficient transportation in its 
own way, which is fundamental to the public interest. 

£. Proposed section 19 of H. R. 6141 and 6142 would constitute bad 
legislation, in a situation where no legislation is required. 

Gentlemen, what would be the point of repealing this exemption, 
if it did not mean that these people are to be regulated? If you re- 
peal the exemption and do not change the definition of freight for- 
warder, you have an absolutely impossible situation created. 

So, as a matter of logic, if you repeal the exemption, it either means 
you are not doing anything or you are automatically changing, tak- 
ing the shipper’s agent, the ABC company in New York—I will 
say XYZ, because I do not want to confuse it with the case I have 
referred to. But, the shipper — from New York which does 
not do anything except get small packages together as a shipper’s 
agent under the exemption in 402 (c), if you wipe out the exemption 
and the Commission finds that the purpose of the national transpor- 
tation policy requires that the exemption be repealed as to that con- 
solidation at New York, that does not accomplish anything as a 
pe matter at one end of the line. It does not have any effect, 
vecause there is no law at the present time regulating that kind of 
un agency. 

Se then, the intent of this, if it means anything, it means that he 
will be held to be a registered freight forwarder. 

So the implication here is, the only thing that would make this 
section 19 mean anything, would mean that you are also expanding 
the definition of a regulated freight forwarder and you are bringing 
in the shipper, the group shipper, and their agent. 

There are thousands of people all over the country that will come 
under the threat of actual positive active regulation. 

I am sure that the Government agencies who joined in this thing 
did not realize that, but all you are doing is saying the Commission 
has got to find that a certain situation is necessary for the purpose 
of the national transportation policy to remove the exemption. 

In order to make that mean anything, it means they have got to 
regulate them as freight forwarders. 

In other words, the Commission becomes the Congress, for the 
purposes of this situation. It is the first time that power to impose 
regulation has been attempted. It is not a negative power like you 
have under the Civil Aeronautics Act, where you have all their trans- 
portation subject to regulation with the CAB, with power to exempt 
here and there, for here you remove the exemption and you regulaie 
enybody that you want to. You make the Commission the Congress. 





1028 TRANSPORTATION POLICY 


It constitutes bad, un-American, bureaucratic, and positive. regu- 
lation in a situation where absolutely no regulation today is required. 

Thank you very much. 

Mr. Wriu1ams. Thank you, Mr. Earnshaw. 

Are there any questions ¢ 

Mr. Hatz. Mr. Chairman. 

Mr. Wiuut1ams. Mr. Hale. 

Mr. Haus. Mr. Earnshaw, I think that there is a typographical 
error in the next to the last line on page 31. You mean H. R. 6141, 
do you not? 

Mr. Earnsuaw. Thank you, Congressman Hale. I appreciate your 
pointing that out. 

Mr. Wiit1aMs. Mr. Dolliver. 

Mr. Dotitver. Mr. Earnshaw, for my own information, do the fa- 
cilities used by your group include all forms of transportation? 

Mr. Earnsuaw. Yes, sir; but because most of hauls are long, my 
understanding is—and I am limited in my knowledge of the factual 
side of their operations—for the most part, they use rai} carlot services. 

Mr. Dottiver. In one respect your cooperative associations are in 
direct competition with the freight forwarders? 

Mr. Earnsuaw. For the purpose of applying the language of this 
act, I think we are very much in competition with the regulated freight 
forwarders. Asa practical matter, from a broad policy point of view, 
you could go either way on that. 

I discussed that in a certain amount of detail at pages 28 and 29 of 
my eee statement, Mr. Congressman. 

The point is that the rate savings in services and advantages of the 
carlot services are so tremendous in most of the situations where our 
people operate, that if they could not use that service, the traffic either 
would not move at all or they would have to find some other way to get 
a lower basis of rates, and better basis of service than they can get from 
]. c. 1. and in instances from freight forwarders. 

Mr. Dotiiver. Are you saying that methods your clients have of 
mong their merchandise are much more advantageous to them than 
any other method that has been developed ? 


Mr. Earnsuaw. Very definitely. ee would like, to the extent 


that that is factual, I would like to have that developed more with the 
other witnesses, because I do not claim to be the master of all of the 
facts here. As that is reflected in this appendix 1, if you will put the 
30 some witnesses together, who testified against the same bill that we 
have here, you will get a very strong factual picture of the shippers’ 
association as a whole. Of course, you do not get the whole picture 
as toany one. And I think in that case our witnesses here will help 
you. 

Mr. Dotutver. Do these operations which your clients carry on have 
any relation with the so-called contract carriers? Is that another 
element of competition with your clients? 

Mr. Earnsuaw. Contract carriers ? 

Mr. Dotitver. By trucks. Let me put the question differently. 
Let me rephrase the question. 

Are there any instances where your clients engaged in these coopera- 
tive operations operate by means of hiring the common carrier or con- 
tract carriers by truck? 
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Mr. Earnsuaw. The contract carriers, you mean 

Mr. enn enee Either common carrier by truck or contract carriers 
by truck. 

ar Earnsuaw. I am sure there are as to common carriers, and I 
just do not know as to contract carriers. 

The same principle applies wherever you use common carriage. 

Mr. Dotuiver. Of course, that puts you in competition again either 
eae or indirectly with the freight forwarders where they use 
trucks. 

Mr. Earnsuaw. Technically, it is competitive in a great many situ- 
ations. As an actual practical matter of competition, I think that 
in every situation you might get a different result. I do want to 
point out one cami, while you are on this subject. 

I am quite familiar with the exemption of section 302 (d), I believe 
it is, the Water Carriers Act, where the Commission has the power to 
grant an exemption from certain situations. 

And there the act uses the terms “substantial and actual compe- 
tition.” There is no such thing here. Here it is just any competition, 
any theory. And the proposed language does not create any standard 
that anybody could enforce consistently. It would be every situation 
for itself and no predicting the outcome. 

Mr. Dotuiiver. Your vaeaes to water carriers brings me to the 


next question. Do any of your cooperating clients use water carriers 
in less than cargo operations for cooperative shipping? 

Mr. EarnsHaw. Not so far as this group here knows, Mr. Congress- 
man. There is no reason why they couldn’t, but at the present time 
the primary use is rail carload. 


r. Douiiver. It is practically all rail? 
Mr. Earnsuaw. I say primarily. I can’t refine that any further. 
Mr. Dotutver. Thank you, Mr. Chairman. That is all. 
Mr. Witu1ams. Thank you, Mr. Earnshaw. 
Mr. Earnsuaw. Thank you very much, Mr. Chairman. I appre- 
ciate the courtesy. 
(The statement of Mr. Earnshaw follows:) 


AppEeNDIx I TO STATEMENT OF SAMUEL W. EARNSHAW 


Brief Summary of Hearings, Senate Committee on Interstate and Foreign Com- 
merce, March, April 1952. (Record incomplete because hearings adjourned 
before all opposition was heard) 


{S. 2713, 82d Cong., 2d sess.] 


A BILL To amend the Interstate Commerce Act, as amended, to provide more definite 
standards for determining who is entitled to exemption from part IV of said act as an 
association of shippers or a shippers’ agent 


This bill, as introduced, read: 

“That subsection (c) of section 402 of the Interstate Commerce Act is 
amended— 

“(1) by adding, at the beginning of the section ‘(1) Except as provided 
in paragraph (2) of this subsection’; and 
“(2) by adding the following new paragraph: 

“*(2) If the Commission finds, after hearing in an investigation instituted 
on complaint or upon its own motion, that it is necessary to carry out the pur- 
poses of this part and the provisions of the national transportation policy to 
apply the provisions of this part to any person described in paragraph (1) of 
this subsection, it shall by order so declare, whereupon the provisions of such 
paragraph shall no longer apply to such person. In the administration of this 
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paragraph the Commission shall consider, among other things, the nature and 
scope of the activities in question; their effect upon the operations of regulated 
freight forwarders; and whether or not the activities are conducted in good 
faith within the purview of paragraph (1) of this subsection and without intent 
to evade the law. As bearing on the foregoing considerations, due weight shall 
be given to the question of whether or not the involved activities are actually 
and substantially competitive with the operations of regulated freight for- 
warders; whether they are limited to the handling of a single commodity or 
of homogenous commodities ; whether or not the number of persons participating 
in or benefiting from the activities in question is such as to justify removal of 
the exemption; and whether or not the operations of the person claiming ex- 
emption have been such as to constitute unfair or destructive competitive prac- 
tices within the meaning of the national transportaion policy declared in this 
act.’” 

An amendment in the nature of a substitute was submitted April 1, 1952. The 
latter, which includes amendments suggested by the Interstate Commerce Com- 
mission, reads subsantially the same as proposed section 19 of H. R. 6141 and 
6142, 84th Congress. 


PROPONENT TESTIMONY 


The statement of Witness Giles Morrow, Freight Forwarders’ Institute, was 
Similar to the testimony of the same witness in hearings before the Subcom- 
mittee on Transportation Communications, House Committee on Interstate and 
Foreign Commerce, on Transport Policy and Organization, September 1955. 
One other supporting witness or statement was offered, that of Mr. Carl H. Bier, 
general chairman, Brotherhood of Railway Clerks.* 


OTHER SHIPPER OPPOSITION 


Ezcerpts from statement of Allied Stores, Inc., owning and operating 75 depart- 
ment stores throughout the country 


Since our annual freight bill for inbound merchandise is in excess of $4 
million, we have found it necessary to pool our freight with other concerns in 
the same geographical area wherever possible, by forming shippers’ associations. 

Opposition based on the following : 

It appears that the only associations which may survive after passage of 
this bill are those which are noncompetitive with freight forwarders. And 
since the freight-forwarder service is limited to points of their own selection 
and not to all points, they may permit associations to exist in the smaller cities 
in which freight forwarders have found it impractical to operate. 

Effect on freight charges.—The effect of increased freight charges to our stores 
particularly those in the far West, would be tremendous. It is not difficult to 
imagine increases amounting to as high as 30 percent in some instances. 

Effect on transit time.—These pooling arrangements in many instances have 
substantially reduced transit time since full cars moving from origin to destina- 
tion make much better time than 1. c. 1. shipments. In retailing, transit time 
is extremely important due to the highly competitive nature of the business 
Many of these associations were formed after motortrucks and freight forwarders 
were found unable to provide satisfactory transit time. 

Effect on coloading.—We should not be denied the right to coload and ship 
carloads of freight in conjunction with others for the purpose of reducing costs. 

Effect on routing.—We should not be forced to do business with the freight 
forwarders at their terms due to lack of suitable alternatives, 

Effect on rate structures.—The freight forwarders will become so powerful 
they will secure rate concessions from the railroads which will require compen- 
sating increases in the level of rates charged te the general public (pp. 1334- 
1335). 


Statement of 13 New Jersey industries 


The bill would create a preferred minority in the transportation industry. 

It would jeopardize efficient distribution practices which have been in vogue 
for many years and would deprive the public of the benefit now derived from 
such economical distribution. 


1 American Trucking Associations, Inc., supported the stated purpose of the bill, but not 
necessarily the language contained in it. ‘This testimony referred back to ATA’s testimony 
on H. R. 3684 of the 77th Cong., in which it supported unequivocally bona fide cooperative 
shipping associations, March 1941 (p. 1278). 
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No need whatever exists for the proposed amendment, and it should be rejected. 

Thus it is apparent that section (c) is of basic importance as a guarantee of 
fundamental liberties. To emasculate this short but important provision would 
be as violent a change as to legislate away the right of producer or manufac- 
turer to use the public highways in the delivery of their goods to the public. 
Such things have been done in other countries but surely should never be sanc- 
tioned in the United States. 

In other words, in one instance the views of the Interstate Commerce Com- 
mission have been repudiated by the courts in connection with a small portion 
of an association’s activities, while in numerous other instances the allegedly 
exempt operations have been found to be subject to part IV of the act, and 
presumably these operations will either be discontinued or corrected to conform 
with the statute. 

Thus it seems to be apparent that no change in the statute is necessary, 
while the proposed amendment would seriously threaten the basic rights of 
shippers and manufacturers to distribute their products in such manner as to 
lay down their goods to the consumers at the lowest possible cost to all concerned 
(pp. 1848-1349). 


Other similar shipper opposition 





Address Interest 


M. O'Neil Co Adpen, OW. ..5.<0.5 Retail department store 
Boradwav-"'ale Stores, Inc Los Angeles, Calif do 

pe a a ee te St. Louis, Mo Retail shoe stores 

Wohl Shoe Co do Retail s‘\oe corporati  n 
Peden Iron & Steel Co Wholesale hardware com- 


panv, 
Huey & Philip Hardware Co Dallas, Tex Wholesale hardware dis- 
ot 


Henry Disston & Sons, Inc Philadelphia, Pa 
Barker Bros. C Los Angeles, Calif 
Northrop Air-raft, Inc do. 

Ford Motor Co Dearborn, Mich_- 


American Biltrite Rubber Co., Inc Chelsea, Mass 


The Mav Co 

Desmonds 

Scruggs-Vandervoort- Barney __..-......-- 

Stix, Baer & Fuller Co 

Fred Mever, Inc Portland, Oreg 
Boeing Airplane Co Wichita, ‘Kans 
Northrop Aircraft, Inc Hawthorne, Calif. ...- 


OTHERS 


1. Niagara Motor Express, Svracuse, N. Y., wish to go on record opposing Senate bill 8. 2713 (p. 1300), 
2. Lancaster Transportation Co., Lancaster, Pa., opposed to the passage of any bill that would affect 
ar present standing of consolidations (p. 1300). 
U. 8. Pac*ing & Sipping Co., New York, N. Y., nonregulated consolidator at New York 
ccna opposition to bill (p. 1345). 
4. United States Secretary of Commerce Charles Sawyer (1952). (See statement next page.) 


STATEMENT OF DEPARTMENT OF COMMERCE, CHARLES SAWYER, SECRETARY, APRIL 
1952 


Views of the Department of Commerce concerning 8S. 2713, a bill to amend the 
Interstate Commerce Act, as amended, to provide more definite standards for 
determining who is entitled to exemption from part IV of said act as an 
association of shippers or shippers’ agent 
* * * S_ 2713 proposes to amend section 402 (c) of the act by narrowing the 

scope of the present exemption provided therein. It makes no change in the 
description of the parties to whom the excemption relates—shippers, shippers’ 
agents, and shippers’ associations—but adds standards for determining who is 
entitled to the exemption and authorizing the Interstate Commerce Commission, 
under prescribed conditions, to remove the exemption. 


* * * * * + * 


With respect to S. 2713, the main objections are the indefiniteness of the 
the standards provided for decisions as to removing exemptions to shippers and 
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shippers’ agents, and the breadth of discretion granted the regulatory body in 
applying those standards. While it may be that exemptions under section 402 
(c), have been extended to an unwarranted degree—perhaps even to the detri- 
ment of the regulated forwarders—this situation might better be remedied by 
more stringent enforcement of existing law rather than by new legislation. 
Should the Congress feel that new legislation is desirable, we believe that such 
legislation should define the extent of the exemptions permissible under section 
402 (¢) and should limit the authority of the Commission in this connection 
to application of such exemption on a case by case basis, in conformance with 
definite criteria. With reference to the criteria proposed in S. 2713, it may be 
noted briefly that they are in some cases vague or unwarranted, i. e., the char- 
acter of variety of commodities handled, and the extent of competition with 
regulated freight forwarders. 

The amendment in the nature of a substitute to S. 2713 as introduced, would 
appear to further broaden the criteria rather than limiting it. 

The probable effect of S. 2712 would be discouragement of new enterprises in 
the freight-forwarding field ; that of S. 2713 would be extension of the regulatory 
authority of the Interstate Commerce Commission to a degree which would make 
possible broad discretionary removal of exemptions for shippers and shippers’ 
agents. Taken together, the two bills would tend to encourage the increase of 
economic concentration in the freight forwarding industry. 

For these reasons the Department of Commerce would recommend against 
the enactment of S. 2712 and 2713 (pp. 1351-1352). 


Mr. Wiuiu1AMs. Mr. E. J. Derenthal. 


STATEMENT OF E. J. DERENTHAL, CORPORATE TRAFFIC MANAGER, 
R. H. MACY & CO., NEW YORK CITY 


Mr. DerenrHa.. Gentlemen, my name is Edward J. Derenthal, and 
I am corporate traffic manager for R. H. Macy & Co., New York City. 
We are engaged in the department store business and are now operat- 
ing sone store divisions in New York City, Newark, N. J., At- 


lanta, Ga., Toledo, Ohio, Kansas City, Mo., and San Francisco, 
Calif. Each of these divisions has several smaller branches in sur- 
rounding towns, making a total of 35 outlets serving customers in all 
sections of the country. 

Each store division is now a perenpating member of a shipper 
association which operates pool cars to ship in freight from key cities 
at less than common carrier charges. Primarily these cars originate 
in New York City, but to some stores they are also shipped from 
Boston, Philadelphia, and Chicago. Because incoming freight 
charges are norma!ly considered part of the merchandise cost to which 
a percentage markup is applied to determine selling price, any sav- 
ings in freight charges are automatically passed along to the consum- 
ing public in lower prices. Total savings now being passed along 
exceed $100,000 annually for the Macy stores. 

The transportation principle under which these pool cars operate 
is identical with that used by the freight forwarders regulated under 
part IV of the Interstate Commerce Act. Less carload shipments are 
assembled at origin points and shipped out as carloads at the lower 
carload rates. At destination, carloads are broken down and distrib- 
uted to the various consignees. The difference between the carload 
and the less carload rate, after the cost of assembling and distribut- 
ing has been deducted, is the savings to the members, in the case of a 
shipper association; or the profit from operations, in the case of a 
regulated freight forwarder. Bona fide nonprofit shipper associa- 
tions are specifically exempted from freight forwarder regulation 
under section 402 (c) of the Interstate Commerce Act. 
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These association pool cars also provide us with a regular, reli- 
able, time-in-transit service that is not always available via common 
carrier. This service can be provided because the shipping of cars 
is controlled by the members to meet their specific requirements. ‘These 
cars are especially advantageous to us in meeting one of the retailer’s 
most serious transportation problems—the high cost and poor service 
on small shipments via common carriers. Also, loss and damage claims 
in these cars are considerably less than. when shipments are handled 
in regular less-than-carload and less-than-truckload service. 

Section 19 of H. R. 6141 and H. R. 6142 proposes a change in the 
exemption from regulation under which shipper associations now oper- 
ate. This proposal is presumably based on the recommendations made 
by the Presidential Advisory Committee in its Report on Transport 
Policy and Organization. My understanding of this recommendation 
is that definite statutory standards should be established to deter- 
mine which shipper associations are entitled to exempt status as non- 
profit organizations. However, section 19 actually proposes instead 
to restrict the scope of exemption even for bona fide a groups ; 
and it fails to set up the recommended definite standards for making 
a determination. The wording of section 19 can be recognized as 
being substantially the same as that of the separate bills that the 
freight forwarder interests were able to have introduced in two pre- 
vious sessions of Congress. 

If these provisions are enacted into law, they would be broad enough 
to destroy the present shippers’ associations, and I believe that this 
would eventually happen. With the standards left indefinite for such 
factors as “extent of competition with freight forwarders” and “scope 
of activity,” no association could be assured of continued operation. 
It is certain that the consuming public served by Macy’s and all other 
retailers in similar associations would feel the effect of higher trans- 
portation costs if our associations were disbanded. Freight forwarder 
charges average from 10 percent to 50 percent more than our various 
pool car costs, although we both pay the same carload freight rate. 

For the stability of both the regulated forwarders and the shipper 
associations, we agree that illegal forwarder operations should be fer- 
reted out and eliminated. However, we believe the ICC already has 
the power to do this under the present part IV, and there are several 
cases on record in which they have caiaier 

Mr. Earnshaw went into that in considerable detail. 

Lack of further enforcement probably stems from manpower short- 
age more than anything else, and the proposed legislation would in 
no way correct this. tion 19 would, however, permit regulated 
forwarders to start random actions against many large slipper asso- 
ciations in the hope that some of them would be eliminated at the 


ICC’s discretion when tested under the undefined conditions of com- 
petition and scope of activity. 

In conclusion, we do not believe that any avenue should be opened 
for depriving shippers of the privilege of coloading their freight to 
reduce costs, and for ee them to pay a profit to a middleman 


instead—particularly when the consuming public is directly affected 
thereby. Also, we do not believe that Federal regulation of shipper 
activities should be extended beyond the absolute minimum that. is 
consistent with the public interest. Consequently, we urge that you 
do not approve this legislation. 
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Gentlemen, I would like to, if I might, say one thing more on H. R. 
9772. I would like to enter a protest against that bill also, which 
concerns the elimination of part (d) in 410, preventing the denying 
of authority solely on the basis of competition with existing services. 
It seems to me that coupled with the proposal in section 19, that 
would be particularly dangerous, because under section 19 a shippers’ 
association might at the Ccemsbisiienis discretion lose its exemption, 
and then, with the path having been paved by the removal of section 
(d) of 410, this association would not be in a position to apply for 
a freight. forwarder permit to continue operations; not that that 
would be the desirable thing to do, but certainly as a last way out it 
might be the alternative which should be retained for them. 

Mr. WituraMs. Thank you, Mr. Derenthal. 

Any ee 
Mr. Hate. Is your interest confined to section 19? 

Mr. DerENTHAL. Section 19, yes, and, as I mentioned at the end, 
the independent bill, 9772. It is not in the written testimony. 

Mr. Hatz. But the other provisions of H. R. 6141 do not particularly 
concern you; is that right? 

Mr. DerentHat. Well, no; I would not say that, sir. My testi- 
mony is restricted to section 19. I am interested in many other sec- 
tions of the omnibus bill. However, I am being represented by the 
NIDGA and other interests in testimony under those sections. 

Mr. Hate. Is Macy’s a member of some of these associations? 

Mr. DerRENTHAL. Yes; we are members of several different ones, 
five different associations. 

-Mr. Harz. Will you state them, for the record? 

Mr. DERENTHAL, Yes, sir. Our New York and Newark Divisions 
are members of the Metropolitan Receiving Unit, which is a New York 
City organization. Our Atlanta store is a member of the Atlanta 
Freight Bureau. Our Toledo store is a member of the Toledo-Mau- 
mee Valley Shippers Association. Our Kansas City store is a member 
of the Kansas City Shippers Association, and our San Francisco Divi- 
sion is a member of the California Shippers Association. 

Mr. Hatz. Those are all shippers associations ? 

Mr. DerentHaL. Yes, sir. 

Mr. Hare. Are you a member of the National Retail Dry Goods 
Association ? 

Mr. DerENTHAL. Yes. 

Mr. Hare. Are you a member of the Shippers and Receivers Co- 
operative Association ? 

Mr. DrerENTHAL. Yes, sir. 

Mr. Dotiiver. The American Retail Federation ? 

Mr. DERENTHAL. Yes, we are. 

Mr. Hate. So that several of these other organizations are testify- 
ing for associations of which Macy’s is a member ? 

Mr. DerentHAL. That is right. That is why my testimony is lim- 
ited to this one subject, which we feel is particularly important. 

Mr. Harz. We appreciate the conciseness of your testimony, Mr. 
Derenthal. 

Mr, DerenrHaL. Thank you. 

Mr. Wiixtams. Mr. Richard Specker, representing the National 
Water Carriers Association. 


78456—56—pt. 2——29 
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STATEMENT OF RICHARD H. SPECKER, EXECUTIVE VICE PRESI- 
DENT, NATIONAL WATER CARRIERS ASSOCIATION, INC., WASH- 
INGTON, D. C. 


Mr. Sprecker. I will be very brief, Mr. Chairman. My name is 
Richard H. Specker. I am executive vice president of the National 
Water Carriers Association, which is comprised of common contract 
carriers by barge and tugboat operating on the Atlantic coast, the 
gulf coast, the west coast, and the Great Lakes and tributary waters. 

I am also connected with the Intercoastal Steamship Freight 
Association, common carriers operating in the intercoastal trade. 

In keeping with the memorandum of May 29th and your remarks 
this morning, Mr. Chairman, I would like, insofar as the National 
Water Carriers Association is concerned, to submit to you a statement, 
to the committee a statement, in detail outlining the views, some 8 or 
9 points we intend to cover, which will be submitted for the record 
and before the record closes. 

Mr. Witu1aMs. Do I understand that it is your desire to submit a 
prepared statement at a later date ? 

Mr. Specxer. That is correct, sir. And in that I will try not to be 
repetitious. 

Mr. Witx1aMs, We will be glad to receive that statement when you 
have it ready. 

Mr. Srecxer. Thank you, sir. 

(The statement referred to, when received, will be placed in the 
committee files. ) 

Mr. Srecxer. With respect to the statement of Mr. Harry §S. 
Brown, chairman of the Intercoastal Steamship Freight Association, 
I am tendering his statement here today for the record. 

I wish to say, Mr. Chairman and members of the committee, that 
both Mr. Brown and myself desire to be cooperative with the com- 
mittee and its staff, and at any time that we can be of any assistance 
in submitting any additional data or answering any questions with 
respect to the statement, we will be very glad to have you call upon 
us 


Thank you very much. 

Mr. Witu1ams. Thank you, Mr. Specker. 

The statement of Mr. Brown will be inserted in the hearing record. 
(The statement referred to follows :) 


STATEMENT By Harry S. Brown on BEHALF OF THE INTERCOASTAL STEAMSHIP 
FREIGHT ASSOCIATION IN CONNECTION WITH H.R. 6141 aND RELATED BILLS 


My name is Harry S. Brown. I am chairman of the Intercoastal Steamship 
Freight Association, whose members are common carriers by water operating 
between United States ports on the Atlantic coast and United States ports on the 
Pacific coast. I shall refer to our membership hereinafter as the intercoastal 
carriers and the trade in which we operate as the intercoastal trade. 

For some years all the carriers for hire in the intercoastal trade, both com- 
mon and contract, have been regulated. The bulk commodity exemption in sec- 
tion 303 (b) of the Interstate Commerce Act does not apply to intercoastal car- 
riers. With the exception of tankers, all such carriers are regulated by the 
Interstate Commerce Commission. The tankers are under the regulatory con- 
trol of the Federal Maritime Board under the Intercoastal Shipping Act, 1933. 
The intercoastal trade under existing statutory provisions is far more com- 
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pletely regulated than the coastwise trades along the Atlantic and Pacific coasts 
or the inland waterway routes. I am speaking here solely for the intercoastal 
carriers. 

Supporters of this legislation have given members of Congress and the general 
public a false picture of existing conditions in the transportation industry of our 
country. For example, wild assertions have been made that the railroad share 
of the total traffic handled by varoious forms of transportation has suffered 
an enormous shrinkage. Ton-mile figures purporting to support such assertions 
are set forth on pages 112 and 113 of the hearings before the House subcommittee 
of the Committee on Interstate and Foreign Commerce which consid»red the 
report.of the Cabinet Committee on September 19-22, 1955. These figures, if they 
are taken at face value, show a decline in the railroad share in domestic traffic 
from 63.1 percent in 1939 to 59 percent in 1949, to 52.5 percent in 1953, and to 51.2 
percent in 1954. This testimony, which was submitted to your committee by the 
Association of American Railroads, also sets forth the alleged relative share of 
each form of transportation for the intervening years. An analysis of the figures 
given for the years I have cited will illustrate the absurdity of the comparison for 
every year. 

In the first place, this ton-mile comparison leaves out all coastwise and inter- 
coastal traffic. Government estimates of ton-mile figures for the coastwise and 
intercoastal trades were readily available for the years 1939 to 1949. Indeed, 
the 1949 figure of 221,448,000,000 ton-miles is given on page 30 of the Interstate 
Commerce Commission’s 68th Annual Report, a page specifically cited by the 
railroads as a source for the information they did include in their improper 
comparison. By using tables 1 and 2 of the Interstate Commerce Commission 8 
publication known as Statement 5046 of the Bureau of Transport Economics and 
Statistics, the railroads or anybody else, could have secured a Government esti- 
mate of coastwise and intercoastal ton-miles for every year from 1939 to 1949, 
inclusive. For 1939 the coastwise and intercoastal ton-miles were 242,054,000,000. 
By 1949 this had dropped to 221,448,000,000, a decrease of 8.5 percent, during 
the period when railroad ton-miles, as shown by the railroads, own figures, in- 
creased 58 percent, or from 338,125,000,000 to 533,862,000,000. If you include 
the 1939 and 1949 coastwise and intercoastal ton-mile figures in the ton-mile 
comparison made by the railroads and recalculate the 1939 and 1949 distribu- 
tion of traffic you will find that in 1939 the railroad share was 43.4 percent in- 
stead of 63.1 percent as claimed by the railroads while in 1949, instead of having 
decreased from 63.1 percent to 59 percent as claimed the railroad share of total 
traffic had increased from 43.4 percent to 47.4 percent. 

There is no official estimate available of coastwise and intercoastal ton-mile 
carryings for any year later than 1949. However, as far as the intercoastal 
trade itself is concerned, our 1954 ton-mile total was about one-half of 1 percent 
less than our 1949 total. According to the figures submitted by the railroads, 
their 1954 total was about 4 percent higher than their total for 1949. 

To substantiate further my statement that the ton-mile figures submitted by 
the railroads are worthless for their purposes, consider the following facts: 

The railroad ton-mile totals for each year as stated by the railroads are 
probably correct as far as they go. But they fall far short of going far enough. 
For example: 

The railroad ton-mile figures do not include hauls by trucks owned or operated 
by a railroad or a subsidiary or affiliate of a railroad, and the volume of such 
railroad business has increased greatly since the early days of trucking. Such 
railroad movement by trucks is actually reflected in the ton-mile figures submitted 
by the railroads for “motor trucks.” The proposed legislation will not give this 
business to the railroads. They already have it. The figures presented by the 
Asséeiation of American Railroads should be adjusted by deducting such ton- 
mile earryings by the railroads from the motor truck column and adding them 
to the railroad column. 

A similar change should be made to give recognition to the fact that the 
railroad ton-mile figures do not include the quite substantial number of ton- 
miles of waterborne traffic transported by railroads or their subsidiary or 
affiliated companies, including operations on railroad lighters, car-floats or 
car ferries. 

It should be noted that an increase in the railroad ton-mile figures accompanied 
by a corresponding decrease in the ton-mile figures for either truck or water 
transportation would have a double effect on the resulting revised comparative 
percentage figures. 
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I do not want to duplicate testimony which may be offered by trucking 
interests opposing this legislation, and so I am limiting my comments on the 
motor truck ton-mile figures used by the railroads. However, in addition to 
what I have already said on this subject in connection with truck operations 
by railroads, I wish to emphasize certain other points concerning these motor 
truck ton-mile figures. 

The ton-mile truck figures used by the railroads are taken from Interstate 
Commerce Commission reports and studies. The basic figures used by the 
commission are taken from surveys made by the Bureau of Public Roads. The 
figures in the surveys of the Bureau of Public Roads resulted from samplings 
of highway traffic. Despite what happened to the Literary Digest, and despite 
the frequent disastrous failure of other samplings when eventually tested by 
actual events, sampling is sometimes the only statistical device available. It 
serves a purpose but there are serious limitations to the conclusions which can 
be drawn from samplings. In trying to find a basis for what I can only term 
a “rough and ready” comparison between highway ton-miles and railroad ton- 
miles, the Commission has made numerous adjustments in the highway figures 
estimated by the Bureau of Public Roads. The theories and methods of adjust- 
ment used by the Commission have varied considerably from time to time. I 
am willing to assume that the Commission’s latest theories and methods are an 
improvement over previous assumptions and methods. However, ton-mile com- 
parisons based on such statistical devices afford no justification for the legislation 
here proposed. 

Statement No. 544 of the Commission’s Bureau of Transport Economies and 
Statistics gives ton-mile figures only through 1952, and the railroads have used 
a table on page 30 of the 68th annual report of the Commission for 1953 truck 
and rail ton-mile figures. I wish to bring to this committee’s attention the 
following statement by the Commission, on page 29 of its report, concerning 
these ton-mile figures used by the railroads. 

“It should be noted that the various groups of carriers differ in regard to 
cireuity of routes, loading practices, speeds, and collateral services rendered. 
Consequently, a ton-mile or passenger-mile of one group cannot be regarded 
as the economic or even as the physical equivalent of a ton-mile or passenger- 
mile of another group of carriers.” 

I have no information which will throw any light on the specific ton-mile 
figures used by the railroads for electric railroads, oil pipelines and air carriers. 
I do have information concerning the ton-mile figures used by them for such 
water transportation as they cover; information which I believe throws a great 
deal of illumination on such water carrier figures and their misuse. 

According to the railroad testimony, the water carrier ton-mile figures used 
by them in their ew comparison were taken from reports issued by the 
Army Engineers. e railroads have completely misunderstood the nature 
of such figures. One of the major purposes of the Army Engineers in com- 
piling these figures is to carry out certain mandates from Congress so as to 
show the extent to which improved waterways and channels are being used. 
For that reason, the ton-mile figures for #o-called rivers and canals, adopted 
by the railroads include a substantial amount of traffic that moves on ocean- 
going vessels in the intercoastal trade, in the coastwise trades and in the 
foreign trades. As the Corps of Engineers has explained this matter in 
answer to an inquiry from me: 

“The movements of cargo in the deep-sea trades, foreign and domestic, are 
included for ton-mile purpose to the extent that the movements are on the 
inland waterways and on the improved channels leading to ports or inland 
waterways from the sea. Thus, in the case of Stockton to Seattle movement, 
ton-miles are figured for the movement from Stockton to the approximate area 
of the Golden Gate Bridge in San Francisco and also from the Strait of Juan 
de Fuca through Puget Sound to Seattle; from Golden Gate Bridge to Juan 
de Fuca Strait over the deep-sea lane is not counted. Stockton to Golden 
Gate Bridge would be the total counted if the destination is a foreign country 
or a noncontiguous Territory or possession.” 

A similar procedure is followed by the Army Engineers in calculating ton- 
mile carryings in both directions on improved channels connecting the deep 
sea lanes with ports not on rivers. For example, the distance used in San 
Francisco Harbor for this purpose is the distance from the terminal in San 
Francisco, or in any other part of the bay area, to the Golden Gate Bridge. In 
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ether ports, such as Los Angeles for example, the seaward end of the improved 
channel would be the determinant, depending on how far from the shoreline 
the improvement extends. 

The water-carrier ton-mile statistics compiled by the Army Engineers, so 
improperly employed by the railroads include a great deal of other noncom- 
petitive traffic. They include the transportation of fish, and of other marine 
products such as sand and gravel, taken from the sea or river beds. : 

The Army Engineer figures, as I have already indicated, also include a sub- 
stantial amount of transportation by water craft now owned or operated by 
railroads; as for example, the movement by the railroads of their freight 
cars over the waters of New York Harbor. Legislative changes will not 
give such water movement to the railroads. They already have it. 

On page 116 of the hearings before the House subcommittee last September, 
the railroads have also submitted certain figures which purport to show the 
extent to which water carriers are free of regulation. Here they have used 
“tons” instead of “ton-miles,” and they have also included intercoastal tonnage. 
However, their figure of 1,956,208 tons for the intercoastal trade for 1952 is 
woefully wrong. The railroads have misread the 67th annual report of the 
Commission. Page 13 of that report states that in 1952 the number of tons 
carried in the intercoastal trade was 4,109,680. The railroads have reduced 
that figure by 52.4 percent. The figure of 52.4 percent was used by the Com- 
mission on page 14 of its report as its estimate of the extent of unregulated 
transportation by all water carriers subject to its jurisdiction taken as a whole. 
In this connection, I want to emphasize what I have previously said: 

All intercoastal transportation for hire, common, contract, by charter—all 
intercoastal transportation for hire—is regulated. With the exception of trans- 
portation by tankers it is regulated by the Interstate Commerce Commission ; 
tankers, contract or common, are still subject to the substantial regulatory 
cone of the Intercoastal Shipping Act now vested in the Federal Maritime 
Board. 

Other tonnage statistics which the railroads have used in their attempt to 
show the extent of unregulated water transportation have been taken from 
Army Engineer reports, and include traffic between continental United States 
and such places as Puerto Rico, Hawaii, the Virgin Islands, Okinawa, Wake 
Island, and Midway, much of which is subject to regulation by the Federal 
Maritime Board. They also include, like the ton-mile figures, movement by rail- 
road-owned watercraft. 

The ton-mile figures and the tonnage figures used by the railroads are worth- 
less for their purposes, not only for the reasons I have already set forth, but for 
various other reasons, only two of which will I take your further time by 


specifying. 

All the water transportation figures taken from the Army Engineer reports 
include proprietary traffic; that is, traffic where the cargo and the vessel have 
a common bona fide ownership. There is a vast amount of such transportation, 
and the inclusion thereof in the railroads’ figures is by itself completely destruc- 
tive of any value their comparisons might otherwise have possessed. Similarly 
their figures dealing with truck transportation include the transportation of 
freight in trucks owned by the bona fide owners of the contents thereof. Is it 
the intention of proponents of this legislation to stop such people from carrying 
their own goods and possessions? And finally, in their calculations attempting 
to show the extent to which truck and water transportation is not regulated, 
the railroads have made no allowance for the fact that a very substantial portion 
of such truck and water transportation is intrastate and as such is regulated 
by State regulatory bodies. Is it the intention of proponents of this legislation 
to transfer such regulatory control from the individual States to the Federal 
Government? 

The figures submitted by the railroads purporting to show how the railroad 
share of competitive traffic has shrunk, and the extent to which competitive 
transportation by water and truck is unregulated, are worthless. I have at- 
tacked these particular figures. rather than some of the figures submitted by 
Cabinet Committee representatives only because they are more complete and 
have been quoted throughout the country as authoritative. They are no worse 
to the square inch than such other figures. 

It is our belief this analysis of the statistical data submitted by the proponents 
of this legislation should convince this committee that no case at all has been 
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made for this proposed legislation. However, even if this statistical data stood 
up, the proposed legislation should not be enacted. 

It is proposed by section 2 ef H. R. 6141 to change the transportation policy 
set forth in the Interstate Commerce Act, referred to hereinafter as ‘‘the act.” 
The major change proposed by section 2 is to delete that part of the policy which 
disapproves “unfair or destructive competitive practices,” and to insert an 
admonition that the act must be so construed, administered, and enforced as to 
develop “dynamic competition.” Exactly what is meant by “dynamic competi- 
tion,” I don’t know, nor have I found anybody else who knows. Standing by 
itself, it sounds like something an advertising man dreamed up. But when you 
couple the introduction of this phrase into the statute with the deletion there- 
from of the admonition against destructive competition, you throw the door wide 
open for every throatecutter in the transportation field. Don’t be misled by state- 
ments that provisions of the act which will remain unchanged under this legis- 
lation will prevent such throatcutting. I shall deal specifically with such 
asseverations later on in my testimony, but I want to get one fact before you 
immediately. Neither the phrase “reasonably compensatory’ nor the word 
“compensatory” appears anywhere in the act at the present time except in sec- 
tion 4, and the proponents of this legislation propose the elimination of that 
phrase from that section. Yet you are told that rates will still have to be 
reasonably compensatory under the proposed revision of the act. 

The proposed changes set forth in section 3 of H. R. 6141 are for the purpose 
of limiting the duties of the carriers subject to part 1 of the act in conformity 
with the weakening of the Commission’s powers proposed under the provisions 
of H. R. 6141. I shall deal with such proposed limitations later in this testimony. 

Section 4 of the bill proposes changes in the fourth section of the present act. 
The intercoastal carriers are not particularly disturbed by the proposed elimi- 
nation of the present requirement against charging any greater compensation as 
a through rate than the aggregate of the intermediate rates, but they are frankly 
and for good cause, frightened to death at the proposed changes in the so-called 
long- and short-haul proviso in the fourth section. 

I have already stated that it is only in the fourth section that the act today 
contains any specific requirements that rates be reasonably compensatory, and 
that neither the phrase “reasonably compensatory” nor the word “compensatory” 
appears anywhere else in the act. Among other things, the proposed legistation 
would eliminate the “reasonably compensatory” requirement from the fourth 
section. What this elimination would mean, how the Interstate Commerce Gom- 
mission or the courts would construe it, I don’t know. You have pending before 
you another bill H. R. 6208, which would also change the fourth section. 
Among the changes proposed in that bill is this same elimination of the “reason- 
ably compensatory” requirement. Using that particular bill as the subject of 
my inquiry, I endeavored to find out how the Interstate Commerce Commission 
would interpret this elimination. I know of no better way to express to this 
committee the fears of the intercoastal carriers aroused by this proposed elimi- 
nation, and the obscurity with which the proposal is still shrouded, than to read 
my exchange of correspondence with the Commission on this particular subject. 
My letter to the Commission was dated May 12, 1955. It read as follows: 


“Mr. Harotp D. McCoy, 
“Secretary, Interstate Commerce Commission, 
“Washington, D.C. 


“Dear Sir: I have received a copy of a draft of a bill proposed by the Inter- 
state Commerce Commission to amend section 4 (1) of the Interstate Commerce 
Act. Among other changes in the law ealled for by this proposed legislation is 
the removal from section 4 of the so-called reasonably compensatory provision. 
According to statements in the press, the Commission feels that this ‘provision 
no longer serves any useful purpose, and that it may well be eliminated from 
section 4 without jeopardizing the pubtie interest.’ 

“In Transcontinental Cases of 1922 (74 1. C. C. 48), the Interstate Commerce 
Commission held that to be ‘reasonably compensatory’ a rate ‘must (1) cover 
and more than cover the extra or additional expenses incurred in handling the 
traffic to which it applies; (2) be no lower than necessary to meet existing com- 
petition ; (3) not be so low as to threaten the extinction of legitimate competition 
by water carriers ; and (4) not impose an undue burden on other traffic or jeopar- 
dize the appropriate return on the value of the carrier property generally, as 
contemplated in section 15a of the act.’ The Commission added that reasonably 
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compensatory rates ought, wherever possible, to bear some relation to the value 
of the commodity carried and the value of the service rendered in connection 
therewith. 

“The fourth-section relief sought at that time by the transcontinental railroads 
was denied. It has been the firm conviction of water carriers generally, and 
particularly those in the intercoastal trade, that the firm adherence by the Com- 
mission to this definition of ‘reasonably compensatory’ constituted for many years 
the only barrier to destruction of water transportation by the railroads. The 
Commission now proposes to eliminate the ‘reasonably compensatory’ provision. 

“IT am aware that there exists a theory that the Interstate Commerce Act now 
contains other provisions which are fully adequate to protect the public interest, 
including water transportation. Indeed, the press announcements in connection 
with this proposed legislation state that the Commission points out ‘that under 
other sections of the act the Commission is constantly seeking assurance that all 
rates subject to its jurisdiction, including those published under section 4, are 
not unjust or unreasonable, unjustly discriminatory, nor unduly prejudicial or 
preferential.’ These press announcements do not specifically mention the policy 
provisions of the Interstate Commerce Act as now worded which require the 
Commission to administer all of the provisions of the act so as, among other 
things, ‘to foster sound economic conditions in transportation and among the 
several carriers ; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, undue prefer- 
ences or advantages, or unfair or destructive competitive practices * * *.’ No 
doubt the Commission had these policy provisions in mind, particularly those 
dealing with sound economic conditions among the several carriers and with 
unfair or destructive competitive practices. 

“Neither the phrase ‘reasonably compensatory’ nor the word ‘compensatory’ 
appears in the act except in section 4. Section 3 of the act, commonly referred to 
as the ‘preference and prejudice’ section, does not prevent a railroad from charg- 
ing rates that are not ‘reasonably compensatory,’ since the paragraph dealing with 
preference and prejudice contains a proviso that the paragraph ‘shall not be con- 
strued to apply to discrimination, prejudice, or disadvantage to the traffic of any 
other carrier of whatever description.’ 

“Section 2 of the act prohibits ‘unjust discrimination.’ However, that pro- 
hibition cannot be relied upon as a substitute for the ‘reasonably compensatory’ 
requirement. ‘Unjust discrimination’ as defined in that section deals with the 
relationship of carriers to shippers. It cover sueh matters as rebates, and com- 
pels equal treatment of all shippers ‘under substantially similar circumstances 
and conditions.’ 

“Apart from the policy provisions, it appears that the act contains no equiva- 
lent to the ‘reasonably compensatory’ requirement, unless the Commission and 
the courts interpret the provisions of section 1 (4), 1 (5), and 1 (6) which re- 
quire rates, charges, and practices to be just and reasonable, as broad enough 
in seope to encompass everything that is now included in the long-established 
definition of ‘reasonably compensatory.’ 

“There is considerable support for the theory that the Commission has accepted 
an interpretation of the statute under which the policy provisions I have quoted 
together with the ‘just and reasonable’ rates and practice requirements of sec- 
tion 1 are considered equivalent to the ‘reasonably compensatory’ requirement in 
section 4. It has been noted with interest that the Commission has begun to use 
the word ‘compensatory’ and the phrase ‘reasonably compensatory’ in various 
decisions in which section 4 has not been involved. 

“Whatever the conviction of the Commission as presently constituted, however, 
there exists the possibility that successors in office, or the courts, may place an 
entirely different interpretation upon the statutory change proposed, should it 
be enacted. It is essential, therefore, that all doubt as to the intended effect of 
the proposed change be eliminated. The Members of Congress who will be called 
upon to vote for or against. the change should ‘be fully and definitely advised by 
the Commission of its significance. In that manner, if the proposed change meets 
congressional approval there will at least be little reason for any question in 
the future as to congressional intent. 

“T should greatly appreciate assurances from the Commission that it will advise 
the Congress of the precise effect, as the Commission sees it, of the proposed 
elimination from section 4 of the ‘reasonably compensatory’ requirement.” 

I received an answer from the Commission signed by its Secretary under date 
of May 17. It reads as follows: 
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“The Commission is in receipt of your letter of May 12, 1955, in which you 
express concern over the possible effects of bill H. R. 6208 proposing amendment 
of section 4 of the Interstate Commerce Act. 

“You may rest assured that the Commission proposed this amendment in the 
knowledge that it does not detract substantially from its authority. This action 
should be of benefit to all concerned. Under section 1, it ig felt that adequate 
coverage is given the compensatory nature of all rates brought to the Com- 
mission’s attention. The compensatory feature is one of several factors which 
must be indicated as a necessary part of showing rates proposed, or assailed, are 
just and reasonable. 

“The Commission has gone to considerable length to alert Congress and the 
public to the various aspects of the proposed bill, and will attempt to answer 
fully any further questions which may arise.” 

I do not consider the Commission’s communication a reassuring response to 
my request that the Commission advise the Congress of the precise effect of the 
proposed elimination of the reasonably compensatory requirement. The Com- 
mission’s Statement to me that the compensatory feature is one of several factors 
which must be indicated as a necessary part of showing that rates are just and 
reasonable is no satisfying substitute for the present fourth section prohibition 
which forbids the Commission to permit departures from the long- and short-haul 
clause unless the long-haul rate is reasonably compensatory for the service 
performed. 

H. R. 6141, like H. R. 6208, would remove the reasonably compensatory: pro- 
vision from the fourth section; and couples this elimination with the elimina- 
tion of the “destructive competition” prohibition in the policy and with a very 
substantial weakening of the very powers of the Commission cited in the Com- 
mission’s reply to my letter. Here is what the Advisory Committee said to the 
President in connection with unreasonably low rates. I quote from page 11 of its 
report: 

“Hence it is proposed to continue regulatory authority: (1) to prescribe mini- 
mum rates of common carriers subject to the Interstate Commerce Act which 
shall not be less than a just and reasonable minimum. The Committee helieves 
that rates are unreasonably low when not compensatory, i. e., when they fail to 
cover the direct ascertainable cost of producing the service to which the rates 
apply.” 

In other words, the Committee says that a rate is not unreasonably low if it is 
compensatory, and that it is compensatory if it covers the direct ascertainable 
cost of producing the service to which it applies. That’s a far cry from the 
Commission’s definition of “reasonable compensatory” as that term is used in the 
fourth section. I won't repeat that entire definition again, but I do want to em- 
phasize the fact that the committee’s idea of a compensaory rate doesn’t eyen 
meet the first provision of the Commission’s definition of “reasonably -com- 
pensatory,” enunciated in 1922, which said that to be reasonably compensatory 
under the fourth section, a rate must “cover and more than cover the extra or 
additional expenses incurred in handling the traffic to which it applies”; and 
the further fact that under the Committee’s idea of things none of the other 
provisions of the Commission’s definition of a reasonably compensatory rate 
would be met. I shall deal further with the proposed exceedingly limited mini- 
mum rate requirement, including its effect on the fourth section, when I discuss 
section 8 of H. R. 6141. 

In discussing its recommended changes in the fourth section, the Committee, 
on page 14 of its report, makes this extraordinary statement: 

“Should instances arise where economic interests would be subjected to undue 
disadvantages by reason of this proposed amendment to section 4, remedial meas- 
ures remain available under section 3 which prohibits undue or unreasonable 
preference or prejudice.” 

It can hardly be denied that the intercoastal carriers, as well as other trans- 
portation groups, constitute economic interest. Section 3 of the Interstate Com- 
merce Act referred to in the report as prohibiting undue or unreasonable prefer- 
ence or prejudice contains a proviso that its provisions “shall not be construed 
to apply to discrimination, prejudice, or disadvantage to the traffic of any other 
carrier of whatever description.” Where do the intercoastal carriers get off 
under section 3? 

You can be very sure that other sections of the act provide no remedial sub- 
stitute for the fourth section changes proposed in these bills. Under the act as 
it now reads, it is not at all unusual for the transcontinental railroads to charge 
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no more for a 3,000-mile haul than for a 1,500-mile haul. Only the fourth section, 
as it now reads, has prevented the transcontinental railroads from charging less 
for the 3,000-mile haul than for the 1,500-mile haul. If you remove from the 
fourth section the reasonably compensatory requirement, as interpreted by the 
Commission for nearly 35 years, you take the heart out of the fourth section. 
If you live in a State bordering on the ocean, you can expect to suffer the loss 
of whatever transportation benefits you have derived directly and indirectly 
from domestic water carriers operating on the high seas. You will see destruc- 
tive competition, or should I say dynamic competition, with a vengeance. If 
you live in the interior of our country, perhaps this thought does not disturb 
you, even though the loss of our domestic, oceangoing merchant marine would be 
a severe blow to our national defense. Army, Navy, and other governmental 
agencies have repeatedly pointed to the imperative need for a substantial domestic 
merchant marine of oceangoing vessels and their experienced crews, readily avail- 
able in domestic waters, as an auxiliary in time of war or threatened war. The 
domestic fleet of merchant vessels in operation is today much less than half the 
size it was before the outbreak of World War II. But there is another point 
to be considered by the residents of places not readily accessible to our coastal 
waters. It is customary for us to say that the fourth section is a barrier to the 
charging of less for the long haul than for the short haul, but the prohibition in 
the fourth section actually says the same thing in a different way. It prohibits 
the charging of more for the short haul than for the long haul. Those who live 
in the interior of the United States should ponder on that protection which the 
law now gives them, and which the Cabinet Committee recommends be taken away. 

I have said that the elimination of the reasonably compensatory require- 
ment from the fourth section takes the heart out of that section. When you 
couple that elimination with the other changes in the forth section proposed by 
H. R. 6141, the fourth section is completely emasculated. The long and short 
haul prohibition that remains becomes an empty gesture. The railroads are 
given complete freedom of action to violate the prohibition, provided the rate 
for the long haul “is necessary to meet actual competition of another carrier 
or carriers, and is not less than a just and reasonable minimum charge.” What is 
meant by the phrase “necessary to meet actual competition,’ I don’t know. 
In practice, if this legislation is enacted, I have no doubt that it will be 
interpreted to mean that the long-haul rail rate can be reduced at least to the 
waterline rate between the two points involved. Since the water route is 
slower than the rail route and has other disadvantages, this matching of rates 
would eliminate the water carrier from the competitive picture. That’s dy- 
namie competition. 

The committee has misled the Congress and the public, quite unintentionally, 
of course, in stating that under the present wording of the statute relief from 
the fourth section is only granted by the Commission “usually after a hearing.” 
The Interstate Commerce Commission itself has stated that in the year ending 
October 31, 1954, the Commission received 1,244 applications for such relief, 
that only 43 applications were denied, the remainder having been granted in 
whole or in part, and that only 21 applications went to hearing. 

In his testimony given before this Subcommittee on Interstate and Foreign 
Commerce on September 19, 1955, in connection with the Presidential Advisory 
Committee’s Report, Secretary Weeks referred to the proposed changes in the 
fourth section as the elimination of the procedural requirement that carriers 
secure prior approval of the Commission prior to charging less for the longer 
distance than for the shorter distance. Secretary Weeks was ill-advised in his 
use of the adjective “procedural.” ‘The fourth section changes proposed are 
substantive, not procedural. The fourth section was modified in 1940, 16 years 
ago, to permit the filing of tariffs proposing rate changes subject to the provisions 
of the fourth section simultaneously with the filing of the application for neces- 
sary fourth section relief, and to require the Commission in the event the applica- 
tion is granted to permit changes to become effective on 1 day’s notice. Because 
of the enactment of this procedural change, 16 years ago, evidently overlooked 
by Secretary Weeks, considerably over 90 percent of all tariff filings involving 
fourth section relief go into effect within the same statutory notice period 
as is applicable to rate changes for which fourth section relief is not necessary. 

So much for the proposed changes in the fourth section as set forth in section 
4 of H. R. 6141. Coupled with the proposed changes in the policy section and 
other sections of the act, such legislation would sound the death knell of the 
intercostal and coastwise trades and do untold harm to other economic interests. 
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Returning to H. R. 6208, I wish to emphasize the fact that this committee 
and others have been misinformed by statements that the bill is noncontroversial. 
The intercosatal carriers object to it, and other interests will voice similar ob- 
jections before these hearings are over, if they have not already done so, 

Our objections are not confined to the proposed deletion of the reasonably 
compensatory requirement and our failure to secure from the Commission an 
adequate explanation of the significance and exact effect of such change. There 
are other objectionable points. 

Under the changes proposed by H. R. 6208 any common carrier subject to 
either part 1 or part 3 of the act, operating over a circuitous line or route, could 
meet the charges of another carrier or other carriers operating over a more direct 
line or route, to or from competitive points, without complying with the fourth 
section prohibition against charging less for the long haul than for the short 
haul. That expression “meet the charges” is a red flag. If a railroad under this 
provision should reduce a rate to the same rate as a water competitor, the fourth 
section prohibition would not come into play. Given the choice of the rail route 
and the water route at the same rate, the shippers would, of course, choose the 
rail route, because of its superior service. The water carrier is thus eliminated 
from the movement. It is true that a water carrier with a less direct, or more 
circuitous route than a rail carrier, could also meet the charges of the rail car- 
rier, and escape the prohibition of the fourth section. But the rates being equal, 
the rail carrier would still get the business. It is hard to believe that the Com- 
mission intended to prepose such unjust treatment. 

From the position of shippers located at intermediate points, there are many 
other things that could be said against H. R. 6208. I seriously doubt if they 
understand what can happen to them under the provisions of this bill. As the 
fourth section now functions, proposed departures from its prohibition are sig- 
naled to the public by the fact that the filing of the proposed rates is accompanied 
by an application setting forth the proposed departures. H. R. 6208 eliminates 
the signal. 

At the present time, many shippers located at intermediate points have the bene- 
fit of the so-called intermediate application rule, under which the railroads accord 
such shippers for their shorter hauls the low rates the railroads have published 
for the long hauls. Under H. R. 6208, railroads could withdraw such benefits by 
merely canceling the application of their intermediate rules. 

It is not my intention to discuss each statutory change proposed by H. R. 6141. 
Many of them would affect only indirectly the people I represent, if at all. Nor 
is it my intention to point out typographical and other errors in draftsmanship. 
I assume the sponsors of this legislation have discovered, or will discovér, such 
errors themselves. 

The next provisions of H. R. 6141 of direct interest to us are those contained in 
section 7 (a) and section 7 (b). These provisions, among other things, would take 
from the Commission its power to fix precise rates. It is the main section of the 
bill dealing with this matter. Sections 3 and 5 are largely supplementary thereto. 

iver since the issuance of the Cabinet report, railroad presidents and other 
officials have journeyed up and down the land, appearing before chambers of 
commerce, giving out interviews to the newspapers, publishing advertisements, 
handing out leaflets and booklets—telling the American public that under the 
Interstate Commerce Act as it now reads, their rates have become inflexible ; the 
railroads have been placed in a strait-jacket, the Government has usurped the 
power of ratemaking to such an extent that railroad executives have lost the 
right of managerial discretion. Gentlemen, in one word: 


“POPPYCOCK” 


During the 12 months ending October 31, 1955, there were filed with the Com- 
mission approximately 150,000 tariff publications containing rate changes or es- 
tablishing new rates. Many of these publications contained many rate changes. 
Many hundreds of thousands of rates were involved. In the vast majority of cases 
the Commission permitted the rate changes to go into effect as published. Nearly 
all of these changes were initiated by the carriers themselves, exercising mana- 
gerial discretion. 

As far as fixing a precise rate is concerned, this is a power that the Commis- 
sion has rarely used. Moreover, the Commision has seldom exercised even 
its power to fix both maximum and minimum rates on the same article or com- 
modity over the same route so as to prescribe a zone of reasonableness between 
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such a minimum and such a maximum. It has exercised its power to fix 
maximum rates when it thought the earriers were getting too greedy; it has 
exercised its power to fix minimum rates when it thought the carriers were 
cutting throats. It has used its power to fix a relationship between rates for 
the purpose of removing undue preference and prejudice. In most instances, 
the Commission has used such powers only when economic interests affected 
by rates of the carriers have complained to the Commission and only after 
being convinced that only by using such powers could a wrong be redressed. 
The removal from the Commision’s hands of the power to fix precise rates 
wouldn’t change the Commission’s ordinary practices in such matters. But 
when you add that change to all the other proposed changes, you remove from 
the Commission’s hands a weapon of last resort. 

The mere existence of such a power—the power to fix a precise rate—has 
served the Cabinet Committee and the railroads as one of their best talking 
points with the public in asking for its suport for the many legislative changes 
now sought. The public has no knowledge of the exceedingly limited extent to 
which such power has been used. 

Witness Rothschild, on page 29 of his prepared testimony presented to this 
committee on April 24 in support of H. R. 6141, after explaining section 7 (a) 
has stated that a similar modification of the Commission’s authority over joint 
through rates is contained in section 7 (b) of the bill. Witness Rothschild is 
mistaken. Section 7 (a) of the bill amends paragraph (1) of section 15 of 
the aect’so as to modify the Commission’s power to fix joint rates precisely in 
the same manner as it modifies the Commission’s power to fix individual rates. 
Section 7 (b) of the bill modifies paragraph (3) of section 15 which deals with 
the power of the Commission to initiate through routes and joint rates and its 
powers with respect to proposed cancellations of through routes or joint rates. 
I confess that I do not understand exactly what the proponents of this legislation 
will accomplish by section 7 (b). For instance, it appears that the Commis- 
sion would be powerless to stop the cancellation of a joint rate. Is that the 
intention? You can have a through route without a joint rate. I respect- 
fully suggest that the Cabinet Committee should be called upon to explain 
exactly what section 7 (b) of the bill is intended to accomplish. 

Section 7 (c) of H. R. 6141 proposes certain changes in the Commission’s 
power to suspend rate changes. We strongly oppose the proposed shortening of 
the maximum period of suspension from 7 months to 3 months. If the suspen- 
sion was justified in the first place, 3 months is entirely too short a period for 
any adequate investigation by the Commission and the presentation to the 
Commission by interested persons, including the carriers affected, of facts and 
arguments for the Commission's consideration. A power of suspension has been 
in the Commission’s hands since 1910. The statute has been changed from time 
to time so that, the possible suspension period has ranged from approximately 
5 months to approximately 10 months. The present period of 7 months, which 
has been in effect since 1927, is no longer than is necessary to give the Com- 
mission and interested persons adequate time. 

Iam somewhat sympathetic with the apparent purpose of the second proposed 
change in the suspension power, which would specifically require a showing 
that the proposed change would probably be unlawful and that it would result 
in injury for which adequate remedies, in the event of no suspension, are not 
available. I believe, however, that even as the statute is now worded, sub- 
stantially this same principle should be the Commission’s guiding standard. 

The third proposed change in the suspension power changes the statutory re- 
quirements concerning burden of proof in suspension proceedings. The burden 
of proof is now on the carrier proposing the change under suspension. The 
proposal would make an exception in cases where the complainant is also a 
carrier. The proposal ignores the fact that it frequently happens that both 
carriers and other persons request suspension of the same tariff change. I 
doubt, moreover, if the proponents of H. R. 6141 have considered the fact that 
chambers of commerce and other similar bodies who protest rate changes and 
ask for suspension sometimes number carriers as well as other persons in their 
membership. 

In actual practice, this “burden of proof” is little more, if anything more, than 
a “burden of procedure.” Since the carrier proposing the rate change has full 
knowledge of the facts believed to justify the change, it is only natural that 
such carrier should present such facts prior to the formal presentation of the 
case of those protesting such change. If proper procedure has been required 
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by the Commission, the advocate of the suspension will already have made 
known a substantial portion of his-ease in his request for suspension. 

I do not believe the Commission considers itself bound by any such strict inter- 
pretation of the phrase “burden of proof” as that by which an old-fashioned 
court might consider itself bound. In other words, I believe the Commission 
decides the issues in a suspension proceeding upon the full record before it 
even though I may not like the Commission’s decision in a particular case. If 
sometimes the Commission punctuates a decision by saying that the carrier has 
failed to sustain the burden of proof, I accept it as a shorthand method of 
recording the fact that on the record the contentions of the carrier are not 
justified. If that is all that is involved in “burden of proof” I see no need for 
this change in the law. 

The next change in the present law, as proposed by H. R. 6141 in sectiom 8, is 
a change in what is referred to as the “rule of ratemaking.” 

Insofar as this section deals with the establishment of special rates for ship- 
ments for the account of Federal, State, and municipal governments, I shall dis- 
cuss it when I come to section 9 of H. R. 6141 which repeals certain provisions 
of section 22 of the act. 

The other changes proposed by section 8 can be summarized by saying that 
they would wipe out certain affirmative requirements laid upon the Commission 
and substitute ambiguous “thou shalt not” provisions in lieu thereof. 

One effect of these proposed changes, coupled with the “dynamic competition” 
insertion and the “destructive competition” deletion in the policy provisions, 
and the elimination of the “reasonably compensatory’’ requirement in the 
fourth section, is to almost entirely remove from the Commission’s hands its 
power not only over cutthroat competition but over ratemaking practices of 
carriers which result in certain shippers and traffic paying only enough to re- 
turn to the carrier a new dollar for an old dollar, without contribution to over- 
head, bond interest, taxes, profit, and various other costs, while compelling other 
shippers and traffic to make up the deficit. 

The rewording of section 15a of the act proposed by section 8 of H. R. 6141, 
like the corollary changes in section 1 of the act proposed by section 3 of this 
bill, and in section 15 of the act by section 7 of the bill, will destroy all precedents 
as to what constitutes a just and reasonable rate, a just and reasonable minimum 
rate or a just and reasonable maximum rate. Although the proposed bill 
specifically bars the Commission from considering the effect of a rate change upon 
the traffic of any other modeof transportation, it is significant that it does mot 
bar the Commission from considering the effect on the traffic of another carrier 
if a different mode of transportation is not involved. What happens to “dy- 
namic competition” then, if it’s two railroads that are involved in the dispute? 
The following words at the beginning of section 8 of the bill deserve your most 
serious consideration : 

“In determining whether a rate, fare, or charge, or classification, regulation, 
or practice to be applied in connection therewith, results in a charge which is 
less than a reasonable minimum charge, as used in this act, the Commission shal! 
not consider the effect of such charge on the traffic of any other mode of trans- 
portation; or the relation of such charge to the charge of any other mode of 
transportation; or whether such charge is lower than necessary to meet the 
competition of any other mode of transportation.” 

Surely the enactment of such legislation will result in the lining up of class 
against class. Consider, too, the fact that the railroads in their daily opera- 
tions use to a substantial extent their own trucks and their own watercraft, partly 
as an auxiliary service and partly as a substitute service. I can think of no 
instance where a trucking company or a water carrier, owns or operates a rail- 
road. In this open warfare between modes of transportation which this pro- 
posed legislation invites, you may be sure that this railroad ownership of 
watercraft and trucks would prove beneficial to the railroads. In my com- 
ments on the misleading statistics submitted in support of the Cabinet Com- 
mittee report, I have already discussed this railroad ownership and use of 
such facilities. The Cabinet Committee should enlighten us as to which mode 
of transportation includes truck and watercraft operation by railroads. It 
should also enlighten us as to which mode of transportation includes joint rate 
or joint route traffic such as rail-water, water-truck, truck-rail, and water-rail- 
truck movements. 

Once the proposed legislation is enacted, if it is enacted, and if the Cabinet 
Committee’s report—specifically page 11 thereof—is correct in its analysis, no 
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rate could be condemned by the Commission as too low unless it was so low 
as to fail to cover the mere direct ascertainable cost of producing the service 
to which the rate applied. Some other traffic would have to pay all the over- 
head, bond interest, taxes, and other indirect costs; to say nothing of the annual 
loss on passenger business and less-than-carload traffic, and profits. The Cabinet 
Committee’s definition does not warrant the conclusion that its conception of 
a just and reasonable minimum rate is identical with what is today considered 
the out-of-pocket cost level. Under the Committee’s definition you would have 
a minimum rate level substantially below such out-of-pocket cost level. In the 
Commission’s current studies to determine the out-of-pocket costs for moving 
different types of freight cars, containing different quantities of freight, over 
different distances in different parts of the country, the Commission states that 
the out-of-pocket costs, as that term is used by them “reflect the costs which, 
over the long-run period, and at the average postwar density of traffic, have 
been found to be variable with traffic changes. They include 80 percent of 
the operating expenses, rents, and taxes (excluding Federal income taxes) plus 
a return of 4 percent after Federal income taxes on 50 percent of the road 
property and 100 percent of the equipment.” 

Even with the law as it now reads, you can find railroad rates that have been 
reduced to this out-of-pocket cost level. If you remove the “reasonably com- 
pensatory” requirement from the fourth section, and the destructive competition 
provision from the policy section ; add the “dynamic competion” provision to the 
policy section; drastically and specifically curtail the Commission’s minimum 
rate power by the revision of section 15a as I have just analyzed it; then under 
the Cabinet Committee’s conception of a reasonable minimum rate you will 
have many rates—in the competitive warfare that will follow-—well below this 
out-of-pocket cost level. Who's going to pay the bill? 

Using a transcontinental 3,000-mile rail haul for a 40,000-pound boxcar ship- 
ment, the out-of-pocket cost under the Commission’s present formula is $580. The 
fully distributed cost for such a movement, a figure which includes the out-of- 
pocket cost and all other costs, as calculated by the Commission today, totals 
$812. Thus the fully distributed cost is $232, or 40 percent more than the out- 
of-pocket cost. The fully distributed cost for such a transcontinental movement 
for 60,000 pounds is $990, 53 percent more than the out-of-lpocket cost of $648. 
For an 80,000-pound movement the fully distributed cost is $1,168, and the out- 
of-pocket cost only $712 the fully distributed cost in this instance is 64 percent 
higher than the out-of-pocket cost. But under the Committee’s interpretation of 
a just and reasonable minimum rate, a rate could be far below the out-of-pocket 
cost and still be above a “just and reasonable” minimum. To meet the additional 
costs not covered by such a minimum some rates will have to be far above the 
fully distributed cost level. The greater the cuts iu cates where “dynamic com- 
petition” rages and the greater the field of activity pervaded by this “dynamic 
competition,” the higher the remaining rate structure must go. Who's going to 
pay the bill? 

The revised maximum rate power proposed by section 8 offers an extremely 
slight measure of protection for those who will be called upon to pay the bill. 
In fact, the new maximum rate provisions are so worded as to permit the rail- 
roads to raise certain rates far beyond the level now in existence; for the Com- 
mission will be forbidden to require rates to be reduced below the “full cost of 
performing the services to which they apply, exclusive of losses in other services.” 
The expresesion “full cost” is not defined. Presumably it is fully distributed 
costs, exclusive of factors representing such losses as those incurred in pas- 
senger service. For years the Commission in the exercise of its present maximum 
rate power has fixed ceilings on certain rates well below such levels. It has done 
so because of the weight which it has given to the value of service factor, or the 
low value of the product being transported, and other factors considered in the 
public interest. Such elements go out the window in future maximum rate con- 
trol under the proposed legislation. Shippers and consumers who have long 
enjoyed such rates, whose business has been built up on such rates, should read 
the handwriting on the wall. 

The section 8 admonition to the Commission to prevent carriers from imposing 
excessive or unreasonable charges on traffic which is noncompetitive affords little 
protection to shippers generally. Noncompetitive traffic in the full meaning of 
the term is a rare thing. With few exceptions, where a railroad can go a truck 
can go. Not only different modes of transportation but different carriers within 
the same mode of transportation compete for almost all kinds of traffic. I am 
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sure that if the Commission sought to order a reduction, basing its intended 
action on the grounds that the carrier had imposed an excessive or unreasonable 
charge on traffic that was noncompetitive, the affected carrier would seldom have 
any serious difficulty in showing—to the satisfaction of any court—that the 
traffic involved could not be called noncompetitive. 

We question the desirability of the paragraph in section 8 which in effect tells 
the Commission to keep its hand off if a carrier establishes so-called incentive 
minimum weights or volume rates on individual shipments of property. There 
are many incentive or volume rates in effect today. The proposed weakening of 
the Commission’s power over incentive minimums or volume rates will result in 
benefiting the very big shipper at the expense of the little shipper. 

Section 9 of H. R. 6141, coupled with the final paragraph of section 8, changes 
the provision of section 22 of the act dealing with special rates or free trans- 
portation for the United States, State, or municipal Governments. H. R. 525, 
which is also before you for consideration, deals with the same subject. 

If you enact the section 22 provisions set forth in H. R. 6141, you will fall far 
short of eliminating the abuses and evils referred to by the Cabinet Committee 
in its report to the President. The proposed new provisions dealing with rates 
on such Government traffic are contained in section 8 of H. R. 6141 in the pro- 
posed subsection (5) of the proposed revised section 15 (a) of the act. When 
you get through with the provisions of subsection (5) about all you have done 
is to confuse things. 

The United States Government is today the biggest shipper in the world. 
Transportation at unpublished depressed rates for that biggest shipper of all 
passes on a burden to other shippers, and in the long run increases the rates 
that such other shippers must pay. There are no logical reasons for a different 
ratemaking standard on Government shipments than on commercial shipments. 
The alleged need for secrecy as to the rates paid by the Government is little 
more than a soap bubble. The intercoastal carriers have quoted no reduced 
rates to any government since the resumption of intercoastal service after World 
War II. Anybody can examine our tariffs, and know what we are charging the 
Government. What we are actually carrying for the Government, however, is not 
revealed by the tariffs. Our main concern with this matter is the fact that since 
we charge the Government the same rates as we charge anybody else, our trans- 
continental competitors have an easy target to shoot at in offering the Govern- 
ment secret, reduced rates. 

We favor strongly the enactment of H. R. 525, which would place the govern- 
ments on a par with other shippers. Suggestions that there be added to that 
bill provisions that the suspension powers of the Commission should not apply 
and that the requirements of the fourth section should not be applicable to such 
business, or that the remaining statutory requirements would be waived upon 
an appropriate statement in writing filed with the Commission by the head of 
the Government agency concerned to the effect that the security of the United 
States so requires should be discarded. The “security of the United States” is 
an extremely elastic term, and the heads of agencies and those who draft their 
letters for them are only human in trying to make a money-saving record for 
themselves. Neither do we favor a suggestion from the Interstate Commerce 
Commission that special rates for the Government “should be limited to apply 
only during time of war, or threatened war, or other national emergency.” If 
you will cast your minds back over the last 15 years or more, I think you will 
agree that during all these years it has been “a time of war, or threatened war, 
or other national emergency,” as those words would be construed. 

If H. R. 525 cannot pass as it now reads, I suggest that there be added to it a 
provision reading substantially as follows: 

“Section 22 of the Interstate Commerce Act is hereby further amended by add- 
ing the following proviso at the end of such section: “In time of national emer- 
gency, the President of the United States is hereby authorized to issue to the 
Interstate Commerce Commission a directive, stating that such an emergency 
exists, and directing the Commission to issue an order waiving as to United 
States Government property or personnel, or such limitéd description thereof 
as the President may specify, such provisions of the Interstate Commerce Act as 
the President may specify, and for such period of time as the President may 
specify. Upon receipt of such a directive, the Commission shall issue an order 
forthwith executing the President’s directive.” 

Under a proviso worded along the lines I have suggested, any possible legitt- 
mate requirements for secrecy or special rates for Government property or per- 
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sonnel could be met. But I wish to reiterate that I firmly belive H. R. 525 should 
be enacted without amendment. 

Sections 10 to 12 inclusive of H. R. 6141 propose changes in part 2 of the act 
dealing with the regulation of motor carriers. These changes are not the direct 
concern of the intercoastal carriers. Insofar as they are equivalent to changes 
in part 1 to which I have taken exception, they are bad. Insofar as they in- 
volve changes which correspond with changes in part 3 to which I am about to 
take exception, they are bad. However, I shall make no further comment on 
these sections. 

Sections 13 to 18 inclusive of H. R. 6141 deal with water carriers who are 
subject, or would become subject to part 3 of the act. Many of the proposed 
changes in part 3 are substantially identical to changes in part 1 to which I 
have expressed objection, and I can only add that such changes in part 3 are 
equally objectionable. There are other changes proposed in part 3, however, 
which are also objectionable to us. 

We object to the changes proposed by section 13 of H. R. 6141 in section 302 
of the act. As far as the intercoastal trade is concerned, the changes could be 
construed as weakening the control now vested in the Commission. Not all con- 
tract carriers operate “on the basis of bilateral contracts for specialized or 
individualized service or services.” Nor do I know what is meant by the term 
“bona fide private carriage by water.” For regulatory purposes, I believe there 
are only two kinds of carriers, common carriers and contract carriers. The 
changes proposed by section 13 would increase the scope of the definition of com- 
mon carriers to include any person “heretofore engaged in transportation as a 
contract carrier which the Commission shall find in appropriate proceedings not 
to be engaged in transportation as a contract carrier by water” under the 
changed wording in the definition of contract carriers. These changes would 
not bring within the scope of the common carrier definition any contract carriers 
that might enter the field in the future; and the change in the contract carrier 
definition would eliminate therefrom anyone who didn’t qualify under the 
“specialized or individualized service” requirement. Practically all of the con- 
tract carrier operations in the intercoastal trade have been in conection with the 
transportation of lumber and sulfur. I do not believe such operations could be 
considered those of a contract carrier under the revised definition. Those ear- 
riers for hire presently operating as contract carriers might well be brought 
within the definition of common carriers under the changed language, but to a 
substantial extent contract carriage in the intercoastal trade has been under 
temporary authorities under section 311, which this bill leaves unchanged. It 
seems to me that these changes would remove such future contract carriage from 
the scope of the act. 

Sometimes such contract carrier transportation is under a charter arrange- 
ment of one kind or another. Sometimes the carrier issues bills of lading, and 
there can be more than a single shipper on a single vessel. Both in the case of 
charters and bills of lading, more than one vessel may be used under an emer- 
gency authority permitted under section 311. Thus, there may be several charter 
parties involved and numerous bills of lading. Such contract carrier operations 
under temporary authority have played an important part in the intercoastal 
trade. 

By virtue of the present second paragraph of section 302 (e) of the act and the 
definitions of common carriers and contract carriers as they now read, there is 
regulatory control over all carriers for hire in the intercoastal trade. I am not 
sure whether the framers of H. R. 6141 intend that the second paragraph of 302 
(e) be retained. If so, it seems to me they are injecting ambiguity into the 
statute by their revised definition of a contract carrier in the first paragraph 
of 302 (e). 

As far as the intercoastal trade is concerned, our difficulty as common car- 
riers in competing with contract carriers is lack of knowledge as to the actual 
rates charged by the contract carriers. We don’t know what the competition is 
we have to meet. Contract carriers are not required to file any rates except 
minimum rates. Once filed, what might be termed a legitimate minimum rate 
loses all practical meaning as years go by in a rising market. The original 
minimum rate is not necessarily a rate that is actually being charged. On 
November 27, 1953, the Commission in Ex Parte 161—Filing of Contracts by 
Contract Carriers by Water—found that there was at that time “no need to 
require contract carriers by water to file with the Commission copies of con- 
tracts, charters, or agreements with shippers for the transportation of property, 
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or other services incidental thereto.” That decision was issued by Division 1 
of the Commission. We thought the decision was a mistake, but did not appeal 
to the full Commission largely because we had not at that time been too seriously 
hampered by contract carrier activity. Incidentally, the decision of Division 1 
reversed the examiner’s proposed report. We do not perceive, and we so stated 
to the Commission in Ex Parte 161, how the Commission can fully administer 
the provisions of part 111 without requiring the filing of copies of the contracts 
in question. It is not in the nature of things, we added at that time, that matters 
kept in the dark and as to which the Commission is not properly informed can 
be intelligently administered by it. The possession of such information would 
enable the Commission to determine whether the minimum rate on file was a 
minimum rate in fact or fancy. 

Of course, if the change proposed by section 16 of H. R. 6141 in subsection (e) 
of section 306 of the act were adopted, the Commission and the public would 
both have this knowledge to which we believe they are entitled. 

Section 14 of H. R. 6141, repeals subsection (b) of section 308 of the act. This 
repeal will have no direct effect on the intercoastal trade, since the “bulk cargo 
exemption,” as this subsection is frequently called, does not now and never has 
applied to the intercoastal trade, since such transportation—that is of all bulk 
cargo whether by common carrier or contract carrier—was subject previously 
to the provisions of the Intercoastal Shipping Act. This is not true of any other 
geographical division of domestic water transportation. 

Section 15 (a) of H. R. 6141 proposes changes in part 111 of the act which are 
apparently intended to place substantially the same mandate on water carriers 
as section 3 of H. R. 6141 by its amendments of section 1 of the act would place 
on railroads. It is questionable whether this result would be achieved, at least 
in connection with certain regulations and practices. The just and reasonable 
mandate laid upon water carriers under these proposed changes can be inter- 
preted as being more stringent than the proposed mandate for the railroads in 
section 3 of the bill. It may be that the different language, or different treat- 
ment, in dealing with such regulations and practices is a difference without 
any distinction. However, there is certainly an ambiguity which should be 
cleared up. 

As a matter of fact, ambiguity obscures the meaning and intent of H. R. 6141 
wherever it deals with practices, rules or regulations, in stating either the duties 
of the carriers or the powers to be vested in the Commission. There are many 
transportation practices, rules, and regulations which have no effect on the level 
of any rates, and H. R. 6141 does not make it clear whether or not the Commis- 
sion is to retain full control of the reasonableness of such practices. In other 
instances, there is considerable room for argument as to whether the practice, 
rule or regulation involved has such an effect on any rate or charge as to result 
in an unreasonably low or unreasonably high rate or charge. 

In my discussion of the changes proposed by section 13 of H. R. 6141 in 
section 302 of the act, I have already indicated that we are not objecting to the 
change proposed by section 16 of H. R. 6141. However, if section 16 is enacted 
it should also provide for the deletion of the proviso in section 313 (b) of the 
act to avoid conflict. There should also be an added change in section 307 (i) of 
the act; otherwise the power of the Commission to suspend a contract carrier 
filing might not be construed as covering a filing of contracts specifically 
authorized by the changes proposed by section 16 of H. R. 6141 in section 306 (e) 
of the act. 

Section 17 of H. R. 6141 proposes changes in section 307 of the act, dealing 
with water carriers subject to part 3, corresponding for the most part with 
changes in the provisions of part 1 of the act dealing with railroads. What I 
have said concerning such changes in part 1, which are included in sections 7 
and 8 of H. R. 6141, is also generally applicable here. However, numerous 
changes would have to be made in H. R. 6141 to have the changes proposed in 
part 3 in harmony with the changes proposed in part 1. Just what changes 
should be made in this section of H. R. 6141 depends on what is finally decided 
should be done with part 1. I cannot believe this committee will ever report 
this bill out. Certainly, it will never report it out just as it is now written. 
It would, therefore, be useless to now suggest changes in H. R. 6141 which 
would bring part 3 into harmony with part 1 as the bill now proposes part 1 be 
revised. In fact, to set forth fully and explain such changes would consume 
several days of testimony. Since we are not seeking any change in the Inter- 
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state Commerce Act, I have felt that I should largely confine myself to pointing 
out certain particularly objectionable features in H. R. 6141. However, I am 
obliged to comment on the proposed change in section 307 (h) of the act which 
would provide that in prescribing rates, etc., for contract carriers, the Commis- 
sion must not give any advantage or preference to the contract carrier “in 
competition with any common carrier subject to this act.” The word “act” is 
a change from the present word “part.” I think the Cabinet Committee should 
be required to explain why this bill should propose the addition of this protec- 
tion for the railroads against water carriers not now contained in the act while 
consistently throughout the bill the Cabinet Committee proposes to take away 
whatever protection the act now contains for water carriers against destructive 
rate cutting by the railroads. 

Section 18 of H. R. 6141 proposes certain changes in part 3 of the act for the 
purpose of facilitating the issuance of certificates and permits to carriers 
affected by the repeal of the bulk commodity exemption now contained in 
section 303 (b) of the act. Carriers in the intercoastal trade are not directly 
affected, and, therefore, have no direct interest in this section 18. 

Sections 19 to 22 will change substantially various provisions in part 4 of the 
act dealing with the operations of freight forwarders. Our interest in the 
proposed changes is indirect, as is the case with the proposed changes in part 2 
of the act dealing with highway vehicles. It is important, of course, that any 
changes which may be made in part 1 of the act be accompanied by changes in 
part 4, as well as in parts 2 and 3, which will keep the various parts of the 
Interstate Commerce Act in harmony with each other as parts of an integrated 
whole, with due allowance for the peculiarities of the different individual 
modes of transportation. 

In concluding my testimony, I wish to endorse vigorously what the Inter- 
state Commerce Commission wrote in its letter of December 22, 1955; to Chair- 
man Priest concerning section 25 of H. R. 6141, and to add these observations of 
my own: 

Section 25 would wipe out years of Commission adjudication with respect to 
minimum and maximum rates, fares and charges. It would destroy whatever 
zones of reasonableness may now exist. But it would leave intact each and 
every order the Commission may have issued fixing a precise rate, fare or 
charge. And yet the country has been told by the sponsors of this legislation 
that the power of the Commisison to fix precise rates has hamstrung the car- 
riers, and that the Commission’s power to fix rates should be so circumscribed 
as to leave the carriers a zone of reasonableness in which to exercise their 
managerial discretion. Morever section 25 also would leave intact every Com- 
mission decision and order with respect to regulations, rules, and practices, 
including regulations, rules, and practices that affect the measure of a rate or 
charge as well as regulations, rules, and practices that do not fall within that 
category. 

The Interstate Commerce Commission made an understatement in saying that 
section 25 would tend to throw a heavy burden of litigation on carriers, shippers, 
and the Commission itself. Section 25 is an eloquent example of the confusion 
permeating H. R. 6141 and the Cabinet Committee that is mothering the bill. If 
section 25 is enacted, chaos will rule the roost. 


Mr. Wiutams. Mr. Schlefer, representing Marine Transport 
Lines? 


Mr. Schlefer. 


STATEMENT OF MARSH P. SCHLEFER, APPEARING ON BEHALF 
OF MARINE TRANSPORT LINES, INC. 


Mr. Scuterrr. I appreciate the opportunity. 

Mr. WituiaMs. Do you have a prepared statement ? 

Mr. Scuterer. I don’t have a prepared statement. My testimony 
will be, I think, rather brief, Said if it raises any questions I will be 
happy to submit a supplementary memorandum if the committee 
thinks it would be helpful. 


78456—56—pt. 230 
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I am here testifying on behalf of Marine Transport Lines in con- 
nection with H. R. 6208, which is a bill sponsored by the Commission 
to permit the circuitous railroads to meet the rates of direct line rail- 
roads, without the necessity of obtaining permission under section 4 
of the Interstate Commerce Act. 

In general, we don’t object to the objectives of the legislation, but 
we do object strenuously to the form which it takes in this bill. 

Marine Transport Lines is a steamship company located with its 
principal office in New York. It operates 7 vessels in the Atlantic- 
Gulf coastwise trade. Three of them are collier-type vessels, and four 
are Liberty-type vessels. It also operates a converted tanker, chem- 
ical tanker, and a large new chemical tanker, in the carriage of chem- 
icals in the coastwise trade. 

Formerly it operated a substantial number of vessels in the foreign 
trade as agent for other companies, the Navy, large oil companies, or 
chemical companies. 

We are concerned with their coastwise operations, where they come 
into direct and constant competition with carriers by railroad. 

Our first criticism of H. R. 6208 in its present form, first and per- 
haps most important, is that it eliminates the so-called reasonably 
compensatory provision which has been in the statute since 1920 and 
has Hess elaborately defined by the Commission in a number of cases 


and woven into its decisional pattern and administration. 

There is no reason in the stated objective of H. R. 6208 why the 
“reasonably compensatory” provision should be eliminated. The 
Commission’s statement of justification says no more than, and I ° 
quote: 


The Commission is now firmly of the view that the “reasonably compensatory” 
provision no longer serves any useful purpose and that it may well be eliminated 
from section 4 without jeopardizing the public interest. 


It is difficult to tell whether the Commission intends to approve 
railroad departures from the long- and short-haul provision of section 
4, even though the rate is less than compensatory, or whether it means 
that it would have to find the proposed rate compensatory in any event. 

If the latter is the fact, then there is no reason to eliminate it from 
the statute, and if the former is the fact, then we strongly object to it, 
because it would open up a raw competitive struggle for traffic between 
the water carriers, Marine Transport Lines in particular, and com- 
petitive railroads, without regard to the compensatory nature of the 
rate. 

This is a matter of vital importance to water carriers, because the 
railroads have a very high proportion of fixed costs compared to com- 
petitive carriage and in a struggle for traffic can temporarily but for 
longer periods of time than can their competitors cut rates to the out- 
of-pocket or added traffic level and can last on that basis of ratemaking 
for a much longer period of time than their competitors can, because 
of the sheer economic strength of the railroads as compared with their 
competitive carriers. 

The Commission has generally held that even where section 4 rates 
are not involved, where reasonable minimum rates are concerned, 
the railroads would have to have reasonably compensatory rates. 
Now, after some 36 years of having the reasonably compensatory 
provision in section 4, for Congress to eliminate it would leave the 
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strong implication that Congress no longer intended rates departing 
from section 4 of the act to be “reasonably compensatory.” 

When I heard that this bill was coming up for hearing in these ses- 
sions, I discussed the matter with a number of people at the Commis- 
sion, and I gather that it isn’t essential to the Commission’s objective 
to eliminate the “reasonably compensatory” provision from H. R. 6208. 
The finding that the railroad rate is reasonably compensatory 1s con- 
fined to situations where the railroads must apply for relief. The pur- 
pose of the legislation is to permit the railroads, circuitous railroads, 
to meet rates already in effect without the necessity of applying, so that 
the objective of the legislation does not require the elimination of this 
long-standing requirement from section 4 of the Interstate Commerce 
Act. 

The Commission’s statement of justification suggests that they may 
be required to find the rates reasonably compensatory under other sec- 
tions of the act. Their statement of justification goes on to point out 
that the Commission is constantly checking other sections of the act 
to be certain that all rates subject to its jurisdiction, including those 
published under section 4, are not unjust or unreasonable, unjustly, dis- 
criminatory, nor unjustly preferential. That may be true, and I am 
sure it is, but rates may not be discriminatory or prejudicial and at the 
same time may be less than reasonably compensatory. And I don’t 
think the protection under section 3 or section 2 of the act would be a 
substitute for the “reasonably compensatory” provision of section 4, 
and if it is intended to be a substitute, there is no reason to eliminate 
it from section 4. 

Also, I have been faced with the situation in cases before the 
Commission where, when I asserted that a particular rate might be 
discriminatory, say as between ports, if the particular port were not 
present and pressing its position they would say it isn’t going to hurt 
the port involved, because they are not there protecting themselves, 
and it isn’t for a third party to raise the issue. 

Marine Transport’s second objection to H. R. 6208, as it is pres- 
ently worded, is that it awexentin or in terms would permit carriers 
subject to part I; namely, rail carriers, to meet the circuitous routes 
of carriers subject to part III, without the necessity for an application 
for relief under section 4. I think this was an oversight, and I sug- 
gest that the legislation to be amended to provide as follows: that any 
such carrier or carriers operating over a circuitous line or route may, 
subject only to the standards of lawfulness set forth in other provisions 
of this part or part III, and without further authorization, meet the 
charges of such carrier or carriers. And then I would insert “of the 
same type, operating over a more direct line or route.” That would 
be in line 21 of page 2 of H. R. 6208. This would permit circuitous 
railroads to meet the direct line or ratemaking routes of other rail- 
roads but would not permit the circuitous railroads to meet a direct 
line if there is such a thing of a water carrier, or vice versa. 

Finally, we suggest that should the Congress decide to retain the 
“reasonably compensatory” provision in section 4, we assume the Com- 
mission would, in passing upon whether a proposed rate were reason- 
ably compensatory, take into consideration the service routes movin 
over circuitous routes. This is a rather technical problem, and 
will try to explain it a little more clearly. 
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Suppose an application under this bill, if it were enacted, were 
made for section 4 relief over a direct line route between, say, New 
Orleans and Norfolk. And suppose the cost studies in connection 
with that hearing or application showed that that route was reason- 
ably compensatory, but it was a very close case. It was barely com- 
pensatory. Since the circuitous routes could meet the rate over that 
direct-line route without the necessity of a further hearing, we would 
assume that the Commission, in determining whether that direct-line 
route was reasonably compensatory, would consider the fact that all 
the circuitous routes could immediately meet that rate once it was 
approved and evaluate the compensatory nature of the rate in terms 
of all the actual service routes over which the traffic either moves or 
is expected to move should the proposed rate be put into effect. 

I don’t think that that requires a specific provision in the statute. 
I think the Commission would take that into consideration, since it 
could no longer establish circuity limitations as it does now. 

That concludes our comments on this bill. If there are any ques- 
tions or a memorandum further explaining it would be helpful, I 
would be happy to submit it. 

Mr. Wiiurams. Thank you. The committee will leave that up to 
your judgment, as to whether you would like to submit a further 
memorandum. 

Any questions, Mr. Hale? 

Mr. Hate. No questions. 

Mr. Wiiu1ams. Thank you, Mr. Schlefer. 

The House is in session, and the committee will not be able to stay 
in session over another 5 or 10 or possibly 15 minutes at the most. We 


have quite a list of witnesses left who remain to be heard. We will 
attempt to get to all of the witnesses this afternoon. In the meantime, 
among the witnessses scheduled to appear, are there any who have 
unusually brief statements or who would like to submit a statement 
for the record ? 


STATEMENT OF ARCHER G. MILLIGAN, UNIONDALE, LONG ISLAND, 
N. Y., TRAFFIC MANAGER, THE SPERRY & HUTCHINSON CO., AND 
PRESIDENT, CHICAGO SHIPPERS ASSOCIATION, INC.; ACCOM- 
PANIED BY NORCROSS W. PUTNAM, EXECUTIVE SECRETARY, 
CHICAGO SHIPPERS ASSOCIATION, INC. 


Mr. Min1ican. Seven pages? 

Mr. Hate. That is not unusual. 

Mr. Wiu1aMs. That is right. However, I think we could hear 

ou now. 
Mr. Miturcan. Mr. Chairman and honorable members of the com- 
mittee, you have heard a considerable amount of technical testimony 
in connection with H. R. 6141 and 6142. 

My name is Archer G. Milligan. I reside at 134 Manor Parkway, 
Uniondale, Long Island, N. Y. 

I am employed as traflic manager for the Sperry & Hutchinson Co., 
114 Fifth Avenue, New York LN. Y. Iamalso president of Chicago 
Shippers Association, Inc., and I would like to introduce Mr. Norcross 
W. Putnam, executive secretary of Chicago Shippers Association, Inc., 
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who is here to assist me in answering any questions ze may have per- 
taining to the operation of our association. Mr. Putnam resides at 
7347 South Sacramento Avenue, Chicago 29, Ill. 

We are here today to protest the language used in section 19 of the 
proposed H, R. 6141 bill, now before your committee. ean! 

Chicago Shippers Association, Inc., was voluntarily organized in 
1949 by a group of nationally known firms, including the following: 
Montgomery Ward & Co.; Spiegel, Inc.; the Sperry & Hutchinson 
Co.; H. L. Green Co., Inc.; W. ‘T. Grant Co.; McLellan Stores Co. 

Its purposes as set forth in its articles of incorporation are: 

1. To procure the pooling, consolidation, transportation, and 
distribution of merchandise for its members on a nonprofit co- 
operative basis at carload, truckload, or other volume rates. 

2. To procure for its members a more prompt, economical, and 
efficient distribution of their merchandise or products. 

3. To develop and promote interchange of ideas, methods, and 
information concerning trafiic and transportation matters. 

4. To encourage and support the establishment and mainte- 
nance of fair and equitable handling and transportation rates. 

5. To promote cordial relations between shippers and common 
and contract carriers. 

In the year of 1949, articles of incorporation and a copy of its bylaws 
were filed with the secretary of the State of Dlinois, as provided by 
the States’ General-Not-for-Profit Corporation Act. e State of 
lllinois accordingly issued to Chicago Shippers Association, Inc., 
certificate of incorporation as a not-for-profit corporation under Cer- 
tificate No. 9161 on December 10, 1949. At the present time, Chicago 
Shippers Association, Inc. has in its membership 33 firms in diversi- 
fied industry, including the charter members previously mentioned. 
We have provided you with a membership list, there. 

The bylaws of our association were written and amended with the 
prime thought of preserving our inherent right to operate as a true 
not-for-protit shippers association entitled to the exemptions as pro- 
vided under part IV, section 402, paragraph (c) of the Interstate 
Commerce Act. 

It is not now, nor has it ever been a promotional scheme on the part 
of an individual as no monetary profits are realized by anyone. The 
association employs Mr. Putnam at a salary to administer its affairs. 
It maintains its headquarters office at 11-16 West 35th Street, Chicago 
9, Ill., where it also employs two full-time female stenographers and 
one part-time female clerk. It employs an outside auditing firm to 
audit its books each month. 

Firms applying for membership are required to pay a $25 mem- 
bership fee at time of application. If application is denied, this fee 
is returned. All members are required to pay $50 per year dues. 
Full charge of the affairs of the corporation are invested in the board 
of directors, as provided by its bylaws. 

There can be no less than 7 or more than 11 members on the board. 
Representatives of member firms are elected to the board at the 
association’s annual meeting. At the present time, there are 10 board 
members, as follows: 

(1) Mr. R. Webber, G. T. M. Spiegel, Inc., chairman; (2) Mr. A. G. 
Milligan, T. M. the Sperry & Hutchinson Co.; (3) Mr. G. O. Wilson, 
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G. T. M., Gamble-Skogmo, Inc.; (4) Mr. T. F. Philbin, T. M., Jewel 
Tea Co.; (5) Mr. T. C. Hope, G. T. M., Montgomery Ward & Co.; 
(6) Mr. G. W. Albertson, G. T. M., F. W. Woolworth Co.; (7) Mr. 
Frank Cohen, T. M., Coast-to-Coast Stores; (8) Mr. Sam Guzzi, mer- 
chandise control manager, John Plain Co.; (9) Mr. G. L. Moran, 
G. T. M., Western Auto Supply Co.; (10) Mr. J. G. Regis, T. M., Victor 
Manufacturing & Gasket Co. 

Individuals, firms, and corporations other than common or con- 
tract carriers, located in the United States, actually engaged in the 
shipment and aa of commodities, are eligible for membership in 
the corporation. The membership shall be in the name of the individ- 
ual, firm or corporation but such member shal] designate an individ- 
ual or individuals who will represent the member. 

The corporation holds its annual meeting in Chicago for all mem- 
bers during the month of November, at a date, time and place deter- 
mined by the board of directors, with sufficient notice to allow all to 
attend. Since its inception, there has been an annual meeting held 
each year. The board of directors meet a minimum of four times a 
year, in January, April, July and November. They also hold special 
meetings called by the chairman. Minutes of all annual and board 
meetings are on file and open for inspection at the association’s head- 
quarters office. 

The association loads consolidated pool cars from New York, N. Y.; 
Philadelphia, Pa.; Boston, Mass.; New Haven, Conn.; Bridgeport, 
Conn.; and Springfield, Mass., to Chicago on a daily basis. It also 
loads a consolidated car from Chicago to New York three times per 
week. Members route their freight by any carrier they designate for 
delivery to themselves, care of Chicago Shippers Association, at the 
various origin receiving stations. The responsibility for the delivery 
of such shipments to the consolidation stations is between the mem- 
ber and the carrier designated. Members designate the carrier or 
cartage company for final delivery from the destination station and 
the responsibility for delivery is between the member and the cartage 
company. 

The physical labor of receiving, loading and unloading freight, 
manifesting and paying of advance freight charges, is usually ar- 
ranged for through consolidating companies or warehouses, and the 
actual cost of these operations is passed on to the members as part 
of their total freight charges. Members’ payments of freight bills 
are sent to the Chicago Shippers Association, Inc., office at 1106 West 
35th Street, Chicago 9, IIl., or collected for at time of delivery and 
remitted to the headquarters office. 

The association office in turn, pays all charges due to the carriers 
and consolidators. 

Members are charged their actual carload costs as paid to the rail- 
roads plus actual handling charges as paid to the consolidators at the 
origin stations and pickup and delivery charges, if paid to other car- 
riers. 

The association charges a small fee ranging from 3 to 5 cents per 
100 pounds to maintain the expense of its headquarters office. Never 
do our members pay a fixed or determined rate for the services they 


get. 
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| The association’s fiscal year ends each year on September 30th and 
at that time a certified public accounting firm is employed to prepare 
| an annual financial report based on the collection of administration 


fees. 
The results of these audits for each year, are as follows: 1950 excess, 
, $1,389.39; 1951 deficit, $85.44; 1952 deficit, $294.67; 1953 deficit, 


$552.44; 1954 excess, $424.92; and 1955 excess, $74.93. 
The bylaws provide for a president, vice president, secretary and 
treasurer elected from the ranks of the board of directors and an as- 





sistant secretary-treasurer appointed by the board of directors. No 
: officer can hold the same office more than 3 years in succession. All offi- 
. cers and directors serve without compensation from the association. 

Chicago Shippers Association, Inc., since its inception in the year 
, of 1949, has been vitally concerned with the nonregulatory problem 
. of forwarding operations in interstate commerce. Because of the cal- 
. iber of its members, this interest existed even prior to the organiza- 
1 tion of Chicago Shippers Association, Inc. It has viewed the situa- 
‘ tion with a sincere desire to operate entirely in accord with the law 
l and is in sympathy with the apparent curtailment of the Commission’s 
j enforcement powers as a result of the Supreme Court’s decision in 
\ U.S. v. Pacifie Coast Wholesalers Association. The founders and 

charter members of Chicago Shippers Association represent long es- 
. tablished, honest and reputable businesses, operating nationwide. Its 
% representatives are skilled traffic technicians who interpret the law 
‘ as protecting the inherent right of a shipper, or a group of shippers as 
- a nonprofit association, to move its freight by the use of regulated rail 
r and motor carriers at published tariff rates. This is no different from 
6 the common practice of retailers forming an association or group for 
y the purpose of manufacturing merchandise under a common trade 
- name for their mutual benefit. Our members realized that a true coop- 
r erative must first operate strictly without profit and, secondly, be 
d entirely controlled from within its membership. Its financial rec- 
ve ords are open for inspection by any regulatory or legal authority. 
. Its officers and board of directors serve willingly, without compen- 
t, sation, and their firms consider these positions as a part of their regular 
r- responsibility. 
ne There can be no question that subparagraph C of section 402-C, 
rt part IV of the act, as it now stands, puts the ormation and activities 
1s of shippers and shippers associations on a purely “let your conscience 
st be your guide” basis. 
d believe we have no quarrel or difference of opinion with the original 

recommendation of the President’s Advisory Commmittee on Trans- 
rs port Policy and Organization. They merely recommended, and I 

quote : 
il- Provide definite statutory standards for determining which shipper or shipper 
he associations involved in consolidation or distribution of volume freight on a 
r- nonprofit basis for securing lower rates, are entitled to exempt status. 

It seems to us that the word nonprofit is the crux of the entire 
er matter. It is the part that seems to be questionable in the minds of 
er the advisory committee. In our opinion, it and nothing else should 
ey be the issue. 


We cannot subscribe to the wording of section 19 or H. R. 6141 that 
would change subsection (c) of section 402 of the ICC act to read: 
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In the administration of this paragraph, the Commission shall consider, 
among other things, which in its opinion are pertinent and relevant, the facts 
and circumstances surrounding the organization and establishment of such 
activities; the scope of the activities, geographically, and as to commodities 
handled and persons served; the basis of charges, if any, for the service or 
services provided; and the extent such activities are in competition with the 
services of freight forwarders, subject to this part. 

To digress for just a moment, here, I heard some discussion about 
being in technical competition with freight forwarders. We are not 
engaged in the same business, and we don’t hold ourselves out to the 
general public. The activities are carried on for the benefit of the 
membership, and we are not attempting to compete with any freight 
forwarders. We have no class stops or any of the technicalities they 
resort to, to funnel in to them the profitable type of freight that 
they want. 

Certainly there is no need to instruct the Commission or demand, 
by use of the words “shall consider,” instead of the permissive words, 
“may consider,” as to how they are to govern their decision as to who 
is exempt and who is not exempt. The main issue is who is not-for- 
profit and who is for profit or in other words, who is a bona fide and 
who is not bona fide. 

Our board of directors meet regularly and at almost each meeting, 
some discussion is sure to take place on what constitutes a bona fide 
shippers association. 

We feel that from the very formation of our organization to our 
present mode of operation, that we are and will always continue to 
operate under the true concepts of a not-for-profit shippers asso- 
ciation as described in section 402 (c) of the act. 

We believe the Commission will back us up. However, there may 
be other groups who would like to have our nonprofitable traffic in 
their hands if they could do what we do and still show a profit. We 
doubt that they can and for that reason, we believe that competition is 
not an issue—a true not-for-profit shippers association has no com- 
petition, nor does it compete with anyone. By the same token, we 
object strenuously to the rest of the subtle and suggestive language 
used, as it can all be twisted around as damaging evidence against a 
bona fide not-for-profit association if the motivating force is to de- 
stroy such an association. ; 

We recognize that the Interstate Commerce Commission has since 
its 60th annual report to the Congress in 1946, and every year there- 
after, commented on and/or recommended amending of section 402 
(c) to provide definite statutory standards for deciding who is bona 
fide and who is not. 

In its 69th report for 1955 submitted to Congress Januay 31, 1956, 
it recommended— 
to make the exemption of shippers’ associations and shippers’ agents applicable 
only where the operation is that of a bona fide association or agent, as defined 
in that section. 

Our association is in accord with the basic philosophy of such a 
recommendation but the proposed legislation in our opinion, far over- 
steps those bounds and we cannot subscribe to it. 

We are not setting ourselves out as the perfect example of a bona 
fide association, but we are willing to open our doors to any investi- 
gation and we will guarantee to correct anything that is out of order, 
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providing it has a direct bearing on the not-for-profit aspects of our 
organization. 
ection 19 of H. R. 6141, by the language used, in our opinion, over- 
steps the basic philosophy of the Interstate Commerce Commission 
and the Presidential Advisory Committee and its ultimate result 
would not be in the public interest. We are therefore opposed to it. 
We are not opposed to legislation that may be proposed in the future 
that will more clearly define our present status as a bona fide not-for- 
profit shippers’ association entitled to exemption under section 402, 
paragraph (c) of the Interstate Commerce Act. 
Mr. Wiuu1ams. Thank you, Mr, Milligan. 
Do I understand that your association handles business only for 
the member firms ¢ 
Mr. Mituiean. That is all. 
Mr. WitiiaMs. And no outside business ? 
Mr. Mitziean. No outside business. 
Mr. Witurams. Thank you, Mr. Milligan. 
The House is in session, so the committee will necessarily have to 
recess until 2 o’clock this afternoon. 
(Whereupon, at 12:30 p. m., a recess was taken until 2 p. m. of this 
same day.) 
AFTERNOON SESSION 


(The hearing was resumed at 2 p. m., pursuant to the recess.) 
Mr. Wiuu1aMs (presiding). Mr. William Maddox, representing the 
Property Owners’ Committee of Washington, I presume? 


STATEMENT OF WILLIAM M. MADDOX, EXECUTIVE SECRETARY, 
PROPERTY OWNERS’ COMMITTEE, WASHINGTON, D. C. 


Mr. Mappox. Yes. Mr. Chairman and members of the committee, 
my name is William M. Maddox. I am executive secretary of the 
Property Owners’ Committee with offices at 200 Edmonds Building, 
Washington 5, D. C. 

With your permission, rather than reading a rather long statement, 
I would like to refer to certain portions of it and read certain portions 
of it where I believe it will be more informative to you than trying to 
paraphrase it. 

Actually, the Property Owners’ Committee is composed of coal pro- 
ducers with mines located in southern West Virginia, eastern Ken- 
tucky, and Virginia. 

Mr. Wii1ams. You would like to have the full text of your state- 
ment appear in the record ? 

Mr. Mappox. Yes, sir, please. 

Mr. Wittiams. Fine. We will do that. 

(The statement referred to is as follows:) 


STATEMENT OF WILLIAM M, Mappox, Executive SEcRETARY, PRopeRTY OWNERS’ 
COMMITTEE, RE H. R. 6141 AND RELATED BILLS 


My name is Wm. M. Maddox. I am executive secretary of the Property Own- 
ers’ Committee, with offices at 200 Edmonds Building, Washington 5, D.C. The 
Property Owners’ Committee is a voluntary association of bituminous coal mine 
operators and landowners with properties located in southern West Virginia, 
Virginia, and eastern Kentucky. These mines are served by the Chesapeake & 
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Ohio, Norfolk & Western, Virginian, Louisville & Nashville, and New York Cen- 
tral Railroads and their short line connections. Certain of the mines are located 
adjacent to the Kanawha River and use the inland waterways as a means of 
transporting their coal to market. Members of the committee produced and 
marketed 80 million tons of coal in 1955, with the major portion moving to mar- 
ket by rail, rail-water and rail-water-rail routes. Rail and water transportation 
costs are of vital interest to these coal producers. Very little of our coal moves 
by motor truck and that which does, moves generally over intrastate routes and 
would not be affected by H. R. 6141. 

The interests of the Property Owners’ Committee are best served by strong, 
efficient, profitable and financially sound rail and water transportation industries. 
Since the major portion of our coal must move at least part of the distance 
from mine to ultimate destination via rail, this statement will deal primarily with 
the proposed changes in the Interstate Commerce Act relative to the regulation 
of the railroads. 


GENERAL POSITION RELATIVE TO H. R. 6141 


We are opposed to the passage of H. R. 6141. While there are certain por- 
tions of the bill which we would favor if they were being considered as separate 
bills, the bill as a whole is fraught with dangers, not only to us as producers 
and shippers of bituminous coal, but, in our opinion, to the railroads and water 
transportation industries as well. Its enactment could well lead to the same 
chaotic conditions which existed prior to the initial passage of the Interstate 
Commerce Act almost 70 years ago. 

The Interstate Commerce Act when first enacted was primarily for the pur- 
pose of protecting the shipping public from the railroads which then enjoyed 
practically a transportation monopoly. It has since been amended many times 
until it now not only protects the shippers from the railroads, but provides 
considerable protection, not only for the railroads as a group, but for indi- 
vidual railroads from destructive competitive practices of other railroads and 
modes of transportation. 

During the past 70 years the railroads have not only grown financially strong, 
but have provided efficient and economical rail transportation service. During 
that time, the water carriers have developed until they are a vital part of the 
present transportation system. Motor carriers of both freight and passengers 
have developed ino a sound transportation system. These three modes of trans- 
portation are competitive with each other. But, and this is important, each 
mode is prevented by the present Interstate Commerce Act from destroying 
another mode by unfair and destructive practices. These three modes of 
transportation could have never developed to their present efficiency with 
unbridled competition being rampant. The restraining hand of the Interstate 
Commerce Commission has been needed and will be required for the future. 
Competition must be allowed to continue between these modes of transportation, 
but it must be regulated. 

While it is well to believe that enlightened railroad management, unregu- 
lated, would not now be guilty of the same practices relative to coal traffic 
which necessitated the original enactment of the Interstate Commerce Act, 
just as it would also be nice to believe that all citizens have become law- 
abiding and all countries have only peaceful intentions, it is no more prudent 
to abandon the regulation of the railroads than it is to discharge all law- 
enforcement officers and disband our Armed Forces. Yet, in the final analysis, 
H. R. 6141 would reduce the powers and functions of the Commission to the 
rubberstamping of railroad proposals. H. R. 6141 would give the rail carriers 
legal license to destroy the water and motor carriers. Motor-carrier opera- 
tions would be reduced to handling freight traffic to and from points not served 
by rail, and that only until industries at those points were driven out of business. 
Only those coal producers who are nearest available markets could survive. 
Present industrial establishments would be forced to move to other locations. 
The welfare of the entire Nation would be adversely affected. . 


NATIONAL TRANSPORTATION POLICY 


Section 2 of H. R. 6141 would completely rewrite the present national 
transportation policy adopted in 1940. While portions of section 2 of H. R. 
6141 are mere restatements of the present transportation policy, other portions 
are radical changes. 





TRANSPORTATION POLICY 


While it was long thought by many that the national transportation policy 
was a congressional statement of the philosophy of regulation which the Com- 
mission should follow in administering the substantive section of the Interstate 
Commerce Act, the Supreme Court in American Trucking Association v. U. S., 
344 U. 8S. 298, 73 S. Ct. 307 (1953), relied upon the declaration of policy to 
sustain the Commission in exercising powers not specifically contained in the 
balance of the act, thereby making the policy an integral part of the act. 
Since the foregoing decision and others containing similar findings (Hastern 
Central Motor Carriers v. U. S., 321 U. 8. 194; 64 8. Ct. 499), the transportation 
policy has, in fact, become an integral part of the Interstate Commerce Act. 

It is today of great importance and, in light of its present stature, makes 
certain proposed changes even more objectionable than would be the case were 
ita mere statement of regulatory philosophy. 

With reference to paragraph (1), section 2, of H. R. 6141, we believe it would 
be an improper function of Government, through the Interstate Commerce Com- 
mission, “to provide for and develop” a financially sound national transpor- 
tation industry. Rather, the Government should merely encourage and foster 
the development of an adequate transportation industry, embracing all the 
various modes of transportation. The present transportation policy states the 
goal of regulation by the Interstate Commerce Act as follows: 

“All to the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the postal service, 
and of the national defense.” 

Except for the above-referred-to portion of paragraph (1), section 2 (to 
provide for and develop), that paragraph merely restates in different words the 
portion of the present policy quoted above. 

The changes proposed by paragraph 2 of section 2 of the bill demand more 
serious criticism in that they are in direct conflict with a number of the present 
provisions of the act and are introductory to and in harmony with similar 
changes in the substantive provisions of the present act proposed by other sec- 
tions of the bill. 

Initially, we are opposed to the use of the words “To encourage and promote 
full competition * * *.” The historical function of the Commission has been 
that of a regulator. For the Commission to “foster and encourage” rather than 
“promote” competition would be more in harmony with its regulatory function. 

Secondly, we are opposed to section 2, paragraph 2, of H. R. 6141, for the very 
basie reason that it would restrict the rate powers of the Commission to the 
prevention of “less than reasonable minimum charges, or more than reasonable 
maximum charges.” This language would strip the Commission of its power to 
prescribe precise rates which are “reasonable.” This is one of the most objec- 
tionable parts of H. R. 6141 and will be further discussed in connection with 
the proposed changes in the various sections of the Interstate Commerce Act. 

Paragraph (2) of section 2 of H. R. 6141 at its close uses the following lan- 
guage “and without excessive or unreasonable charges on noncompetitive traffic.” 
Certainly, the transportation policy relative to excessive or unreasonable charges 
should not be limited to noncompetitive traffic only, and should condemn all 
excessive or unreasonable charges on all kinds of traffic. 

Later herein I shall discuss the fallacy of relying upon the cost of performing 
transportation services as a criterion of the reasonableness and justness of 
the charges therefor. Suffice it to say at this point that the cost of performing 
a given transportation service is, assuming arguendo that such cost can be 
determined with some degree of reliability, only one of many important factors 
that should be given consideration by the Interstate Commerce Commission in 
its regulation of the rates and charges for the performance of transportation 
services by the various modes of transportation. Therefore, the language con- 
tained in paragraph (4) of section 2 of H. R. 6141, which tends to limit the 
factors which the Commission could consider in its regulation of the rates and 
charges of the carriers, is objectionable to the Property Owners’ Committee. 

With reference to paragraph (5) of section 2 of H. R. 6141, it would seem 
sufficient that the transportation policy merely recite, without more, that regu- 
lation of the different modes of transport should be fair. 

Therefore, we respectfully suggest the following language, which reflects the 
foregoing criticisms, in lieu of the language contained in section 2 of H. R. 
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“Sec. 2. The national transportation policy preceding section 1 of the Interstate 
Commerce Act, as amended, is amended to read as follows: 

“It is hereby declared to be the national transportation policy of Congress— 

“*To encourage under the free-enterprise system of dynamic competition, 
the development of a strong, efficient, and sound national transportation 
industry which will at all times remain fully adequate for national defense, 
the postal service, and commerce ; 

“*To foster and encourage: (1) Competition between modes of transporta- 
tion as well as among carriers by each mode; (2) technical innovations; (3) 
development of new rate and service techniques; (4) continually improving 
operating and managerial efficiency ; (5) full use of facilities and equipment ; 
and (6) the highest standards of service, safety, economy, and efficiency with 
resulting benefits to the transportation user and the ultimate consumer, 
with reasonable rates and charges which are free of unjust discrimination, 
undue prejudice, preference or advantage to localities, shippers, receivers, 
kinds and types of traffic or modes of transportation ; 

“*To cooperate with the several States and the duly authorized officials 
thereof, to fairly and equitably regulate the transportation industry in a 
manner consistent with the public interest.’ 

“All of the provisions of this act shall be construed, administered, and enforced 
with the view of carrying out the above declaration of policy.” 

The foregoing suggested language would change the present policy to a very 
limited extent, being mostly different phraseology similar to that contained in 
H. R. 6141, with some important exceptions previously noted. The Property 
Owners’ Committee, like the railroads, sees no real need for any material change 
in the present national transportation policy (p. 24 of statement of Jervis 
Langdon, Jr.). 


PROPOSED AMENDMENT OF SECTION 1 OF THE ACT 


Section 3 of H. R. 6141 proposes changes in paragraphs (4), (5), and (6) of 
section 1 of the present act. 

The proposed changes in section 1 of the act and in paragraph 1 of section 15 
would reduce the Interstate Commerce Commission to the status of an impotent 
advisory agency without adequate authority and power to effectively regulate 
the rates, fares, and charges of the various transportation agencies. Its function 
primarily would be to rubberstamp as lawful the rates exacted from the shipping 
public by the various transportation agencies. It would be stripped of its 
present authority to determine or prescribe just and reasonable rates. With the 
provisions of section 1 of the act amended, as proposed, the Commission’s duties 
under that section would be limited to determining whether or not a rate under 
consideration was below a minimum reasonable level or above a maximum reason- 
able level as those terms would be defined by H. R. 6141 and its legislative history. 
Speaking of rates on coal, it is a fair statement to say that they are presently, 
almost without exception, neither below such reasonable minimum nor above 
such reasonable maximum levels as those terms are used in the bill. 

Had the proposed section 1 been in effect during the last 40 years, it is doubtful 
that the Commission could have issued a single order relative to the reasonable- 
ness of any of the many coal rates which have been before that body during that 
time. It could only have found them not to be above maximum reasonable nor 
below a minimum reasonable basis. 

Under the proposed amended section 1 of the Interstate Commerce Act, rates 
above a reasonable maximum basis are prohibited. The proposed new section 
15a (2) provides as follows: 

“(2) In determining whether rates, fares, or charges, or classifications, regu- 
lations, or practices to be applied in connection therewith, result in charges more 
than just and reasonable maximum charges, as used in this act, the Commission 
shall not require such charges to be reduced below the full cost of performing 
the services to which they apply, exclusive of losses in other services. In making 
such a determination, the Commission shall take into consideration the extent 
and effect of competition with respect to the service to which the charges apply 
to the end that carriers will be prevented from imposing excessive or unreason- 
able charges on traffic which is noncompetitive.” 

The term “full cost” is one which in my opinion and in the opinion of prac- 
tically all independent transportation cost accountants cannot be defined with 
any precision. No two independent transportation cost analysts or experts are 
now in agreement, so far as I know, as to just how the full cost of transporting 
a given commodity between two given points by one or a number of railroads 
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can be determined, and what factors should be given consideration in attempting 
to determine such full cost. While certain expenses incident to the movement 
of traftic can be determined with some degree of accuracy, a large portion of 
such costs can be determined only by arbitrarily allocating to the various types 
of traffic a large portion of the total costs incurred by the railroads. ‘the 
difficulties thus encountered are insurmountable. 

In fact, after many years of experience, the Commission has recently insti- 
tuted an investigation to attempt to set up new accounting rules and reporting 
practices which will more adequately reflect the separate costs of performing 
freight and passenger services by the rail carriers. While it would appear to be 
relatively simple to allocate the railroad costs between freight and passenger 
services, the present allocation formula employed by the Commission is thought 
by certain railroad officials and some members of the Commission to overstate 
nationally the cost of providing passenger service by as much as $400 million 
annually, 

Clearly, if after many years of experience and experimentation by the Com- 
mission, with the advice and counsel of the railroads, no practical and proper 
allocation of expenses between passenger and freight services has been evolved, 
it would appear to be altogether impossible to determine with any degree of 
exactness the full cost of transporting each of the untold different kinds and 
types of freight traffic handled by the railroads for varying distances and under 
ditfering operating conditions. Yet H. R. 6141 specifies that the Commission 
in prescribing maximum rates must determine the full cost, whatever might be 
meant by that term, of handling any particular traffic for which the reasonable- 
ness of the rate might be in issue. 

H. R. 6141 does not define the basis for determining a minimum reasonable 
rate. However, since it purportedly legislatively implements the recommenda- 
tions contained in the Presidential Advisory Committee report entitled ‘“‘Revi- 
sion of Federal Transportation Policy,” it is proper to consider that report's 
definition of minimum reasonable rates. It states as follows: 

“The Committee believes that rates are unreasonably low when not com- 
pensatory, i. e., When they fail to cover the direct ascertainable cost of pro- 
ducing the service to which the rates apply.” 

“* * * The Bureau of Accounts, Cost Finding, and Valuation of the ICC 
should be strengthened to the full extent necessary for it to carry on its 
studies and research on transportation costs to provide current information 
for measuring cost competition in the transportation field and in order to form 
a basis for the Commission’s judgment of what constitutes compensatory rates.” 

It has long been recognized that it is a practical impossibuity to ascertain 
specifically the cost of performing a given railroad service because a large 
part of the expenses of the railroads are joint or constant in character and 
not directly assignable to any given traffic. This is clearly understood by the 
Commission. In Increased Less Than Carload Rates in Official Territory (273 
1. C. C, 57), it stated at page 83-84: 

“Rail costs are fundamentally divisible into two components, namely, those 
expenses which vary directly with the traffic handled, and hence are directly 
assignable to particular kinds of traffic, referred to as out-of-pocket or variable 
expenses, and those expenses of a constant or fixed character, which are not 
capable of assignment to particular kinds of traffic, and which must be borne 
by the various kinds of traffic in proportion to the ability of each to pay.” 

The Commission’s reports frequently refer to “directly assignable costs” and 
“out-of-pocket costs” as being synonymous terms. 

The Interstate Commerce Commission is Increased Freight Rates, 1951 (289 
I. C. C. 395), in a footnote at page 424, in a most general manner defines “full 
costs,” a term used in H. R. 6141 as follows: 

“The term ‘full costs’ as here used in synonymous with ‘fully distributed 
costs’ frequently appearing in the Commission’s reports and publications relating 
to the subject of cost finding. It signifies that the overhead costs of the carriers, 
including portions of passenger and less-than-carload lot deficits when they 
occur, have been prorated equally among all tons and ton-miles of carload traffic 
without regard to value-of-service elements and added to the direct or out-of- 
pocket costs of transporting such traffic.” 

Therefore, H. R. 6141 provides two measures of just and reasonable rates. 
Rates below a noncompensatory level, i, e., those which do not return out-of- 
pocket costs, are condemned as being less than minimum reasonable. The Com- 
mission would be prohibited from condemning as too high any rate not greater 
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than the fully distributed cost of performing the service. Under section 1 the 
Commission would have no authority relative to the reasonableness of rates 
which were above out-of-pocket and less than fully distributed costs. In cal- 
culating these two cost bases, the Commission could not consider losses incurred 
in deficit operations, such as providing passenger service, handling mail, express, 
and less-than-carload traffic, or losses incurred handling any other traffic at 
rates which were below a compensatory level. 

Since out-of-pocket costs would be the floor of minimum reasonable rates, 
and are the basic costs used to obtain statistical full costs, it would be well to 
consider briefly just how such costs are developed. Under the present Com- 
mission formula, considering all freight traffic as a whole, 80 percent of the 
total assignable expenses are considered as being out-of-pocket costs. To this 
80 percent of total assignable expense is added an amount equivalent to 100 
percent of an assumed rate of return, generally 4 percent, on the value of 
freight equipment utilized. Then, there is added another amount equivalent 
to 50 percent of an assumed rate of return, generally 4 percent, on the value 
of all property other than equipment. The resulting total is considered as being 
the out-of-pocket cost of performing freight service. 

To determine out-of-pocket cost of handling specific traffic, these total out-of- 
pocket costs are divided by traffic units, i. e., carloads, ton-miles, or any other 
common denominators which may be used. Certain adjustments are made in 
the various expense items purportedly to reflect the difference in cost of han- 
dling different kinds and types of traffic. These adjustments are generally 
based on some special study which has been prepared by the Commission’s staff 
or presented by the railroads in some proceeding before the Commission. Hence, 
the judgment factor plays a substantial role. 

Out-of-pocket costs must be determined in the manner above described, as 
the first step in determining statistical full cost, and I use that term because 
any similarity between fully distributed cost or full cost, as developed on the 
basis of the statistical formulae now utilized by the Interstate Commerce Com- 
mission, with actual cost of transporting given traffic, including a proper profit 
margin, is purely accidental. The 20 percent of the total assignable expenses 
and the 50 percent of return on property other than equipment are then added 
to the total unassignable expenses and this latter is a large aggregate which 
includes fixed charges, deficits incurred in other services, taxes and other 
expense items. The resulting total is then divided by the total traffic units 
of service performed, ton-miles or car-miles generally being used. The result- 
ing unit cost is then added to the same kind of out-of-pocket unit costs to obtain 
statistical full cost or fully distributed cost. 

Ordinarily, included with the unassignable costs are the passenger deficits 
and deficits from less-than-carload lots and other operations by the railroads. 
However, H. R. 6141 would exclude these deficit items in determining both out- 
of-pocket and full costs. 

We are opposed to the proposed changes in section 1 of the act. The funda- 
mental difficulty with H. R. 6141 in this respect is its failure to recognize the 
inherent limitations upon the so-called science of cost ascertainment. Even if it 
were possible to compute out-of-pocket costs within reasonable tolerances, the 
fundamental question of the apportionment or allocation of the unassignable 
expenses between and among the multitudinous types and kinds of traffic remains. 
These unassignable expenses, including deficits which must somehow be re- 
couped if the transportation plant is to continue to function, are frequently 
referred to as the transportation burden. Under the theory of statistical full 
costs, or fully distributed costs, this burden is assigned to all traffic upon the 
basis of the units of service performed. Thus a ton of sand hauled 50 miles 
would be called upon to make a revenue contribution to this general burden 
exactly equal to that made by a ton of cigarettes hauled the same distance. 
Any such theory of ratemaking is utterly indefensible since it would surely 
drive many low-grade commodities completely out of the channels of commerce. 
It is for that reason that the Interstate Commerce Commission ought not to 
be converted into an agency concerned only with mathematical computations. 
Instead, it should continue to determine, as it now does, just What minimum con- 
tribution each item of traffic should make to the general cost of maintaining 
a system of public transportation. In the performance of that task, a knowl- 
edge of what the out-of-pocket costs are may be helpful. But that knowledge 
is not and cannet become the final answer as to what is a reasonable rate. 
The great backg:ound of Commission decisions, examined and modified to fit 
present-day circ; mstances, is still the best test of reasonableness. 
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The end result of the use of out-of-pocket cost to determine the floor below 
which rates would be unlawful and of full cost to determine a ceiling beneath 
which the Commission would have no authority over the reasonableness of 
rates, as that term is now understood, would be increased rates and charges 
being applied on a large portion of the traffic of the railroads, particularly coal 
traffic, with a resulting shrinkage of the volume of such traffic and damage to 
shippers and receivers thereof, as well as to the railroads themselves. 

Apparently, the proposed changes in section 1 of the Interstate Commerce 
Act are for the single purpose of preventing the Commission from prescribing 
rates for the various modes of transportation which would allow each mode 
a reasonable or fair share of the traffic available. As pointed out by the able 
witness of the railroad industry, Jervis Langdon, Jr., one of the goals, if not 
the basic goal, of H. R. 6141 is the elimination of the use of that standard in the 
fixing of reasonable minimum rates. As the railroads recognize, no change 
in the Commission’s authority to prescribe reasonable rates is required to achieve 
that goal. In fact, while Mr. Langdon does not specifically so state, apparently 
the railroads desire no change in section 1 of the act. (Statement of Jervis 
Langdon, p. 20.) 

Therefore, we are in substantial agreement with the railroads that no change 
is needed or desirable in section 1 of the present act. What the railroads con- 
sider the goal of H. R. 6141, in their opinion, would be achieved by the addition 
of a suggested new paragraph to section 15a of the act, a matter I will discuss 
later. 

PROPOSED CHANGES IN SECTION 4 OF THE ACT 


Section 4 of the Interstate Commerce Act for many years has had little effect 
on coal rates. While some coal does move over circuitous competitive fourth 
section routes, the major portion of the coal traffic moves via direct tariff 
routes. Cireuitous routing is generally used for the purpose of allowing a 
delivering carrier a road haul and to reduce destination interchange and switch- 
ing to a minimum. 

While we have no serious quarrel with the proposed changes in section 4 of 
the act, we do not believe that it goes far enough in that it recognizes only 
“actual competition of another carrier or carriers.” 

It is our position that section 4 should be amended making its prohibitory 
provisions subject to the further exception of rates to meet actual and potential 
competition between commodities. 

This change prompted by the need for reduced rates on rail coal traffic to 
enable coal, and indirectly the carriers, to meet the actual or potential com- 
petition of natural gas and fuel oil moving via pipeline, and of oil moving by 
water, without unnecessarily depleting the revenues of the rail carriers. 

For example, the displacement of coal by natural gas is threatened at point A. 
It is determined that a rate reduction on coal from the mines to point A would 
enable the coal traffic to continue to move. There is no actual or potential gas 
competition at intermediate point B. The same reduction in rates to both points 
would unnecessarily deplete the revenues derived from the total movement of 
coal to points A and B, making it economically unfeasible to reduce the rates 
on coal to both points in order to meet the actual or potential competition at 
the more distant point. In many instances, the total contribution to the burden 
above cost of performing the service can be increased by reducing the rates to 
the more distant point, and thereby retaining the traffic and continuing the 
existing rates to the intermediate point at which there is no actual or potential 
gas competition. 

The present section 4 which ignores competition between commodities moving 
via rail on the one hand and pipeline on the other, and which affords no avenue 
for relief from its prohibitions until competition is an established fact, often 
prevents the rail carriers from adjusting their rates to obtain the greatest 
amount of revenue above cost of service until it is too late. The railroads 
should not be required to wait until actual competition has developed before 
taking action to preserve their traffic. 

It is an accepted maxim in the marketing of coal that a lesser reduction in 
price is required to hold existing business than is necessary to regain business 
once lost to a competitor. The same maximum applies to railroad rates, which 
are in reality nothing more or less than the prices for transportation services. 
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PROPOSED CHANGES IN SUBPARAGRAPH (D) OF PARAGRAPH 11 OF SECTION 6 OF THE ACT 


H. R. 6141 would change the present measure of lawful proportional rates to 
those which are just and reasonable minimum or maximum. This is the same 
change as proposed in section 1 of the act. For the reasons previously noted, 
we are opposed to any change in the standards of reasonableness of propor- 
tional rates, 

However, one change in the definition of proportional rates in subparagraph 
(b) of paragraph 11 of section 6 of the act is merited. The last sentence of 
that paragraph reads as follows: 

“By proportional rates are meant those which differ from the corresponding 
local rates to and from the port and which apply only to traffic which has been 
brought to the port or is carried from the port by a common carrier by water.” 

We respectfully suggest that H. R. 6141 be amended so as to amend the above 
quoted portion of the act so that it will read as follows: 

“By proportional rates are meant those which differ from the corresponding 
local rates to and from the port and which apply only to traffic which has been 
brought to the port or is carried from the port by a water or motor carrier.” 

This change is particularly needed at this time because the railroads are con- 
tending in proceedings now pending before the Commission that the rail rates 
for transporting coal to the lower lake ports when for transshipment beyond 
by lake vessel to receiving ports in Wisconsin, Minnesota, and the upper penin- 
sula of Michigan and thence by noncommon carrier barge to final destination 
may be maintained on a higher basis than when the coal is reshipped beyond those 
receiving ports by common carrier barge or by rail. They also are seeking to 
apply this higher level of rates on coal reshipped beyond the receiving ports 
by all motor carriers. I. & 8S. Docket 6441—Refunds on Lake Cargo Coal. They 
have advanced similar contentions relative to tidewater coal reshipped beyond 
New England docks by motortruck, which contentions have been sustained 
by division 3 of the Commission, Edward Chappell Co. v. C. & O. Ry., et al (297 
ICC 717). The first of these proceedings is scheduled for oral argument on 
June 20, 1956, and the latter is pending before the commission on petitions for 
reconsideration. 

Justice demands that the rail carriers be prevented from charging a different 
rate for identical services depending entirely upon the mode and legal status 
of the transportation by which the traffic is physically moved beyond the terminus 
of the rail service. The foregoing suggested amendment would correct this evil. 


PROPOSED CHANGES IN SECTION 13 OF THE ACT 


H. R. 6141 proposes two changes in section 13. The first would conform the 
standard of reasonableness to the same standard as proposed to be included in 
section 1, i. e., “just and reasonable minimum or maximum” rates. For the 
reasons stated in my discussion of section 1, we are opposed to this change. 
Apparently, the railroads no longer support this change. 

The second proposed change which would give the Interstate Commerce Com- 
mission authority over intrastate passenger train operations is of vital im- 
portance. 

While I personally am a great believer in States rights, it has long been recog- 
nized that it was necessary for the Interstate Commerce Commission to have 
authority over intrastate rates on freight traffic when such rates result in an 
undue burden being placed on interstate commerce or when such rates are 
unduly preferential and prejudicial of intrastate and interstate commerce, 
respectively. 

It has long been recognized that the operation of many passenger trains at the 
direction or order of various State commissions has been adding to the increasing 
passenger deficits being incurred by the railroads and thereby increasing the 
revenue burden which freight traffic bears. 

Local State commissions are subjected to a great deal of public and political 
pressure, in many instances, to require the continuation of passenger service 
long after any real need for such service has ceased and when it is being operated 
at substantial losses. 

Therefore, we sincerely urge that section 13 of the act be amended in a manner 
which will confer upon the Interstate Commerce Commission the authority to 
approve or order the discontinuation of intrastate passenger service which 
creates an undue burden upon interstate commerce. 
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Such legislation should not specifically set out the circumstances and condi- 
tions which would justify the Commission in taking such action, other than 
the requirement that such operations create undue burden on interstate com- 
merece, leaving to the Commission the weighing of such factors as to amount of 
losses being incurred, need for service, alternate service, etc. There are con- 
ceivably trains being operated which, while incurring some loss, would not place 
an undue burden on interstate commerce, when such losses are considered along 
with the need for the service and other factors affecting the public interest. 

We feel that this legislation is long overdue. We do not agree with the rail- 
roads who suggest that such action be withheld pending the outcome of the 
present Commission investigation of the passenger deficits which probably will 
not be completed for 2 or 3 years. 

The railroads in public and private statements have for many years blamed 
part of their continually increasing passenger deficits upon the refusal of some 
State commissions to allow them to discontinue the operation of passenger trains 
incurring substantial deficits. There appears to be considerable substance to 
such allegations. Therefore, we see no reason for delay in taking this one step 
toward reducing railroad passenger deficits. 

We by no means believe that such legislation alone would eliminate the pas- 
senger deficit problem. Very probably additional legislation may be desirable 
after the conclusion of the investigation by the Commission. But in the mean- 
time, the foregoing legislation is needed and would be beneficial not only to the 
railroads, but to the shippers of freight traffic who are being required to pay 
excessive freight rates to offset the losses from the passenger operations of the 
railroads. 


PROPOSED CHANGES IN SECTION 15 OF THE ACT 


A number of changes in section 15 of the present act are proposed by H. R. 6141. 
The proposed changes will be discussed separately. 


PROPOSED CHANGES IN PARAGRAPH (1), SECTION 15 OF THE ACT 


The proposed changes in this section are twofold : 

(1) The minimum and maximum standards of reasonable rates proposed 
to be incorporated into section 1 and other sections of the act would be 
incorporated in section 15, paragraph 1. 

(2) The authority of the Commission to prescribe precise rates would be 
eliminated. 

For the reason discussed relative to the proposed changes in section 1 of the 
act, we are opposed to the first of the above changes. The railroads do not now 
support that proposed change in section 1, nor in section 15, paragraph 1. 

As to the second proposed change, we are opposed to the elimination of the 
Commission’s power to fix precise rates. While we recognize that there is a zone 
of reasonableness between minimum and maximum reasonable rates, we are 
opposed to the Commission having no authority over rates within that zone. 

Many rates which, considered alone, are not above a maximum reasonable basis 
may, nevertheless be unjust and unreasonable. The doctrine of relative reason- 
ableness has long been followed by the Commission in prescribing reasonable 
rates. A simple example of relative unreasonableness would be the charging 
of one shipper a higher rate for moving a particular commodity a given distance 
in the same general territory with similar transportation conditions existing 
than is charged another shipper for moving the same or a similar commodity the 
same distance in the same general territory under similar transportation condi- 
tions. Both rates could be well within the zone of reasonableness. Such an 
injustice can be most readily cured by prescribing a precise rate which is 
reasonable. 

Also, in a general adjustment of rates on traffic to common markets from com- 
petitive producing points it sometimes becomes necessary to fit individual rates 
into the general pattern in a fashion designed to prevent disruption of the com- 
petitive opportunities of the involved areas of production and consumption. It 
has actually occurred in such situations that an individual rate of this sort is 
prescribed at a level which would be indefensible were it not for the intimate 
relationship between that rate and the traffic to which it applied, on the one 
hand, and, on the other, all the other rates and traffic movements involved in the 
general adjustment. 
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Likewise, violations of section 3, where under the above circumstances undue 
prejudice and preference could exist in the event the shippers were competitors, 
can most readily and speedily be corrected by prescribing precise rates which 
will remove the undue preference or prejudice. 

For the Commission, upon finding a section 3 violation, to be limited to merely 
finding that such a violation exists and ordering its removal, without any 
authority to prescribe the precise rate which would cure the violation, would 
lead to endless litigation, during the course of which at least some of the 
parties would be severely damaged. 

The railroads recognize the need for the continuation of the present authority 
of the Commission to prescribe precise rates which are reasonable, nondiscrimi- 
natory, and not unduly preferential or prejudicial. 

In sum, the Commission would be hamstrung in its efforts to administer the 
Interstate Commerce Act, as presently constituted, or as proposed to be amended, 
without authority to prescribe precise rates to correct unlawfulness when it is 
found to exist. 


PROPOSED CHANGES IN PARAGRAPH 7 OF SECTION 15 


H. R. 6141 contains three proposed changes as follows: 

(1) Require certain findings relative to the lawfulness of proposed rate 
schedules as a prerequisite to suspension. 

(2) Reduce the suspension period from 7 to 3 months. 

(3) Shift the burden of proof from the party proposing new rates to the 
protestant when it is another carrier. 

We are opposed to any change in the present provisions. No. 1 above would 
by legislative edict require the Commission to do something which it has done 
for many years. 

As to No. 2 above, as a practical matter, the Commission in many suspension 
proceedings would be unable to obtain sufficient evidence to properly decide an 
issue within 3 months, much less properly and carefully consider such evidence. 
The parties to such proceedings, particularly where the proposed changes affect 
large volumes of traffic, cannot properly prepare and present evidence, briefs, 
ete., in time for the Commission to reach a mature decision within such a short 
time as 3 months. In fact, the present 7-month period is none too long. 

A reduction in the suspension period would most severely handicap and dam- 
age the shippers, particularly small shippers, who generally do not maintain 
traffic departments with the quantity of personnel of the railroads. 

The railroads generally, prior to filing tariffs proposing changes in rates, 
have made a thorough study of the factors surrounding the proposed rates and, 
in fact, have done most of the groundwork necessary to present their case in a 
suspension proceeding. Shippers, on the other hand, often must literally start 
from scratch in developing relevant facts to be submitted as evidence. To reduce 
to a matter of a few days the available time for the shippers to perform the 
necessary work of gathering facts in order to present a complete and full record 
upon which the Commission may base its opinion, would place shippers at an 
unfair disadvantage and would inevitably result in the Commission being forced 
to base its decision on a far from complete record. 

It must be borne in mind that the shippers would not have 3 months to prepare 
their case, but that during the 3 months’ period, all evidence would have to be 
gathered and presented to the Commission, after which briefs would be filed 
and the matter submitted for decision. The Commission has found over a period 
of years that an examiner’s proposed report, subject to the exceptions of certain 
parties and replies on behalf of opposing parties, results in more sound final 
decisions. Oral argument is often desirable, sometimes a virtual necessity. 
Three months is just too short a time to complete a proper investigation as to 
the lawfulness of many proposed rate changes, some of which apply on millions 
of tons of traffic, affect the economic life of large areas, and can result in irrepa- 
rable damage to many of the interested parties. 

The Property Owners’ Committee is a party to a considerable amount of litiga- 
tion before the Commission, both in investigation and suspension proceedings 
and in formal complaint cases. Some of these proceedings consume many months, 
even years, before completion. However, these delays should not be laid to the 
Commission nor to the present law. Many of the delays are caused by the parties, 
both carrier and shipper. 

As a practical matter, there is oftentimes no real hurry about deciding certain 
cases, with neither side urging an early decision. In other proceedings, an early 
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decision is oftentimes important, particularly to the railroads. Such latter 
proceedings, and they are usually suspension proceedings, are handled by the 
Commission with remarkable dispatch, but without prejudice to the interest of 
any of the parties. 

Statistics as to the length of time elapsing before the beginning and comple- 
tion of litigation before the Commission are very misleading. Insofar as rail 
cases are concerned, and they are the only ones with which I am particularly 
familiar, they are now being handled with a dispatch and speed which is generally 
satisfactory to the parties to each case. While there have been complaints 
from the railroads about the slowness of the Commission in granting general 
increases in rates, such complaints are not, in my opinion, justified. The rail- 
roads’ attitude is that the Commission should approve such proposals almost 
before they are filed, albeit the railroads themselves have spent several weeks 
or months in agreeing among themselves as to the amount of the increases to be 
requested. 

The 7 months’ suspension period has been in effect for many years and has 
not worked any undue hardship on the carriers or shippers. There is no need 
for shortening this time, and the shippers particularly would be prejudiced by 
having the time reduced. 

It should here be noted that the railroads apparently recognize the inadequate- 
ness of a 3-month suspension period since they state they would not disagree 
with a period of 5 months being set instead of the proposed 3 and the present 
7-month periods (Jervis Langdon, Jr., statement, p. 25). 

No. 3 above would shift the burden of proof from the carriers proposing changes 
in rates to the complainants or protestants, when they are also earriers. The 
railroads now take the position, which is sound, that the burden should remain 
upon the carrier proposing a rate change, since they are in the best position to 
submit evidence in justification of their own proposal. We likewise are opposed 
to this proposed change, believing that it would result in an inadequate record 
being presented in many cases and would tend to delay final decision in many 
proceedings (Jervis Langdon, Jr., statement, pp. 25-26). 


PROPOSED CHANGES IN SECTION 15A OF PRESENT ACT 


Section 8 of H. R. 6141 would repeal in its entirety the present section 15a of 
the Interstate Commerce Act. The present section 15a (2) of the act is the 
so-called “rule of ratemaking,” required to be used by the Commission in applying 
the substantive provisions of the act, particularly sections 1, 2,3, and 13. While 
we have felt at many times that the Commission failed to give proper eonsidera- 
tion as required by section 15a (2) “to the effect of rates on the movement of 
traffic” in prescribing rates for the rail carriers and particularly in the granting 
of sweeping general increases in freight rates, the present rule of ratemaking 
as set out in section 15a (2) of the act is generally sound and should not be 
changed as proposed by H. R. 6141. 

The proposed new section 15a does not include the present sound rule of rate- 
making, but would substitute therefor the force of competition, the prescription 
of minimum and maximum charges, and a prohibition of excessive or unreason- 
able charges on traffic which is noncompetitive. It is in paragraph 2 of the 
proposed new section 15a that the unrealistic standard of maximum reasonable 
charges, i. e., “full cost of performing the services to which they apply, exclusive 
of losses in other services,” previously discussed in connection with the proposed 
changes in section 1 of the act, is found. 

The first 3 paragraphs of the proposed new section 15a would make the fore- 
going changes. Paragraphs 4 and 5 will be discussed later since they deal with 
other matters. 

The proposed paragraphs 1-3 conflict with the present substantive sections of 
the act, particularly sections 1, 2,3, and 13. At the present time the railroads 
do not urge any change in the ratemaking rule as set out in the present section 
15a (2): We are in substantial agreement on that point with the railroads in 
that we are definitely opposed to any change in the present sound ratemaking 
rule. We have previously discussed the fallacy of the use of full cost or fully 
distributed cost as a measure of maximum rates. The use of such a standard, 
as pointed out by the railroads’ representative (Mr. Langdon, p. 21) would not 
be consistent with the general basis and nature of the present rate structure, 
which is based upon many relevant factors, including the cost of service. 

The railroads consider that the primary goal of H. R. 6141 is to allow a greater 
play of competition between the various modes of transportation. They are 
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particularly critical of the action of the Commission a limited number of cases 
condemning proposed reductions in rates by one mode of transportation for the 
alleged purpose of protecting the volume of traffic being handled by a competing 
mode. The proposed sections 1-3 of section 15a are apparently designed to allow 
a greater play of competitive forces in ratemaking and to prevent the Com- 
mission from condemning reduced rates by one mode of transportation to protect 
the volume of traffic of a competing mode. 

The railroads have suggested that this can be accomplished in a very simple 
manner by the following addition to the present section 15a of the Interstate 
Commerce Act: 

“In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other mode 
of transportation; or the relation of such rates to the rates of any other mode 
of transportation; or whether such rates are lower than necessary to meet the 
competition of any mode of transportation.” 

We have no basic disagreement with this suggestion of the railroads other 
than that the addition of such language to the present ratemaking rule should 
be supplemented by the following language: 

“Providing such just and reasonable rates will cover the cost of performing 
the contemplated service and make a reasonable contribution to the general 
burden of each mode of transportation.” 

Unless such a safety valve provision is added to the authority sought by the 
railroads, inevitably great volumes of traffic would be handled by the various 
modes of transportation which would only cover the out-of-pocket cost of per- 
forming the service. Other traffic, such as coal, which must generally utilize a 
single mode of transportation, would be subjected to excessive rates in that such 
traffic would be required to carry too great a portion of the overhead burden of 
the transportation system. In other words, it would not be sound ratemaking 
to allow two modes of transportation, with almost identical costs of performing 
the service, to reduce their respective rates in a competitive struggle to a point 
where the traffic would make little or no contribution to the general burden 
of the carriers. The Commission must have authority to prevent the carriers 
from reducing their rates to a point where they make no reasonable contribu- 
tion to their respective overhead burdens. We are particularly fearful of this 
happening because the majority of coal traffic must move by rail. With no 
requirement that rates made by the railroads to meet the competition of motor 
and water carriers shall include a reasonable contribution to the general burden 
of the rail carriers, would inevitably result in a large portion of that burden 
being placed on the coal shipper. 


VOLUME RATES 


H. R. 6141 would add a new section 15a (4) to the act. In substance this 
section would provide for varying rates depending upon the volume of the 
traffic, provided that such rates are established for the purpose of meeting 
the competition of other modes of transportation. We are in agreement with 
the principle of rates varying with volume. However, in our opinion, such vary- 
ing rates should be established not only for the purpose of meeting the competition 
of other modes of transportation, but also to meet competition between com- 
modities, such as coal, which must compete with natural gas and oil. There is 
one serious danger from the establishment of such rates on coal in that they 
could result in undue preference and prejudice between mines of varying sizes. 
Should this particular portion of H. R. 6141 be enacted, it should be modified 
to provide that any volume rates on coal which might be established shall apply 
from all coal mines located within a recognized origin group. 

Actually, there is no need for the enactment of this particular portion of 
H. R. 6141. The Commission has ample authority under the present provisions 
of the Interstate Commerce Act to approve and, in my opinion, prescribe lawful 
rates varying with volume. It has approved many such rates, There are in 
effect today as a part of the general rate structure varying rates depending upon 
the amount of traffic loaded in a single car, with the rates being lowered where 
the minimum load per car is higher. There are in effect trainload rates on coal 
and other commodities which are less than single car rates from and to the 
same points. The Commission very recently approved as lawful a rate of 
$1.96 per ton from Mount Vernon, Ind., to Chicago, IL, applicable on trainload 
shipments of not less than 2,000 tons in 1 day destined to a single consignee in 
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Chicago. The single car rate for the same movement is $2.12 per ton. A train- 
load rate has been in effect for many years on coal from mines in the Arkansas- 
Oklahoma field to St. Louis, Mo. This rate applies from all mines, large or small, 
in that area to single consignees in the St. Louis area, with mine operations of 
varying sizes in the origin area being adequately protected. Train load rates 
ae long applied in blackstrap molasses from New Orleans to various points in 
Illinois. 

However, as previously stated, we see no need for the enactment of this parti- 
cular section since many such rates are now in effect, and many more would be 
now effective had the railroads proposed them. At the present time they are not 
prohibited by the provisions of the present Interstate Commerce Act. Here 
again, we find ourselves in substantial agreement with the railroads who favor 
the principle of volume rates, but like ourselves, believe the Interstate Commerce 
Commission possesses adequate power to approve them under the provisions 
of the present act. (Jervis Langdon, Jr., statement, p. 32.) 


SPECIAL RATES FOR UNITED STATES, STATE AND MUNICIPAL GOVERNMENTS 


The proposed mew section 15a, paragraph 5, and section 9 of H. R. 6141, which 
latter section would amend section 22 of the Interstate Commerce Act, deals 
with the establishment, maintenance, publication and application of rates, fares, 
charges and rules and regulations of special application to transportation service 
for the United States, State and municipal governments. 

Section 22 of the Interstate Commerce Act now provides “that nothing in this 
part (portion of Interstate Commerce Act dealing with regulation of rail car- 
riers) shall prevent the carriage, storage or handling of property free or at 
reduced rates for the United States, State, or municipal governments, * * * or 
the transportation of persons for the United States Government free or at 
reduced rates, * * *,.” 

Beginning to some extent during World War II and increasingly so since that 
time, the rail and other carriers have quoted and collected rates on primarily 
Federal Government traffic which are different, almost invariably lower, than 
are applied to commercial traffic. These special rates, generally termed section 
22 rates or quotations, are not generally filed with the Commission and are not 
open to public inspection. Many abuses have grown up in connection with these 
special section 22 rates. 

Since section 22 rates are not filed with the Commission and are not generally 
published and available to the shipping public, it is impossible to determine, 
except from the accounts of the railroads, what level of rates apply to that 
traffic. However, we do know that there are substantial volumes of coal traffic 
moving from a relatively limiting area to certain Government installations at 
rates which are far below the applicable rates on commercial coal traffic from and 
to the same points and in the same territory. In one instance with which I am 
familiar, a rate on the movement of coal from one mine origin group to a speci- 
tic destination point was published by the railroads involved and ordered can- 
celed as being unlawful by the Commission, whereupon those railroads quoted 
this same unlawful rate as a section 22 rate and traffic is moving on that rate 
at the present time. 

While section 9 of H. R. 6141 would amend section 22 of the Interstate Com- 
merce Act by striking therefrom the words, “for the United States, State or 
municipal governments, or” and “or the transportation of persons for the United 
States Government free or at reduced rates,” which would eliminate the evil of 
section 22 rates, the new proposed section 15a, paragraph 5, would reenact the 
present section 22 in slightly different form, with only a restriction being added 
requiring the filing, publication, and posting of such special rates for the benefit of 
the Government, except where security requirements dictated otherwise. H. R. 
6141 in dealing with special rates for application on Government traffic is “off 
again, on again, gone again, Finnegan.” 

We are opposed to special rates for application only to traffic of the United 
States, State, and municipal governments. Since such rates are almost invari- 
ably below the rates on commercial traffic, they are not contributing their fair 
share of the overhead burden of the rail carriers. The fair share of the burden 
not covered by such rates is included in excessive rates being applied on other 
traffic. Section 22 rates result in class taxation in that savings to the Govern- 
ment as a result of section 22 rates, accrue to the taxpayers of the country 
as a whole, whereas the amount of those savings are saddled as an added expense 
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on the commercial traffic. In effect, it requires the shippers of commercial 
traffic to make a special contribution to the Government and thus results in 
class taxation without legislative action. 

The enactment of section 9 of H. R. 6141 would accomplish the same result as 
the enactment of H. R. 525 introduced January 5, 1955, commonly referred to as 
the Hinshaw bill. The proposed new section 15a (5) should not be enacted in 
that it would for all intents and purposes nullify the proposed section 9 to 
H. R. 6141 and the Hinshaw bill. 

There is no sound reason why rates on Government traffic should not be 
subject to the same regulation as commercial traffic. The only exception would 
be where the national security would be involved. 


SECTION 25 OF H. BR. 6141 


This section of H. R. 6141 would void 180 days after its enactment all out- 
standing rate orders of the Commission prescribing minimum or maximum rates, 
for all modes of transportation. We are opposed to the enactment of this 
section of H. R. 6141. 

Practically every coal-rate adjustment of any importance has been either ap- 
proved or prescribed by the Commission after painstaking consideration of eyi- 
dence and argument presented by numerous adversary interests. While these 
adjustments are attacked by interested parties occasionally, generally after a 
change in conditions subsequent to earlier investigaitons, they are generally 
satisfactory to the shippers, receivers, and railroads. 

To set aside all these orders of the Commission upon a given day would result 
in a rash of litigation and widespread disruptions in these longstanding adjust- 
ments. Stability in rate adjustments is desirable. The instability resulting from 
the cancellation of the outstanding rate orders of the Commission would be 
be contrary to the public interest. 

The foregoing has dealt primarily with the proposed changes in the regulations 
relative to the rail carriers. I will now deal briefly with certain proposed changes 
in the water carrier portion of the present act. 


PROPOSED CHANGES IN WATER CARRIER REGULATIONS 


Since a number of representatives of the water carriers will discuss in detail! 
the reasons why most, if not all, of the proposed changes in the regulations relative 
to water carriers would be adverse to their interests and the interest of the 
general public, particularly the users of such transportation service, I will deal 
only briefly with the proposed changes in part 3 of the act. 

We are opposed to the proposed reclassification of water carriers, the repeal 
of the bulk commodity exemption, changes in rules governing rates and charges 
of water carriers and the granting of certificates. 

An unusually large portion of the total water traffic is coal. Most of such coal 
moves in three particular services : 

(1) From tidewater dumping ports on the Atlantic seaboard to destinations 
along the Atlantic coast. 

(2) From dumping ports on the south shore of Lake Erie and Lake Ontario 
and the nort of Chicago to receiving ports located on the Great Lakes in the 
United States and Canada. 

(3) Between points on the inland waterways, principally upon the Missis- 
sippi and Ohio Rivers and their tributaries. 

This movement of coal by water has grown simultaneously with the development 
and building of our rail transportation system. Most of the coal moving by water 
is rail originated. 

The movement of coal by water on the Great Lakes is in vessels owned and 
controlled by American and Canadian interests. With the completion of the 
St. Lawrence seaway, the Great Lakes will he plied by foreign vessels. The move- 
ment of coal along the Atlantic seaboard by water is in American and foreign 
vessels. 

To regulate, as proposed, the movement of coal by American vessels, would 
place them in an untenable position in attemnting to compete with foreign vessels. 
It is donbtful that any effective regulation by the Interstate Commerce Commis- 
sion of foreign-flag vessels can be accomplished. Under the present regulations. 
our American vessels have been able to successfully comnete with foreign-flaz 
vessels and handle a considerable portion of the lake and tidewater coal traffic. 
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Vessel rates, particularly along the Atlantic seaboard, are affected primarily 
by the fluctuation in worldwide ocean commerce. This will be more true in 
coming years in the Great Lakes. Lake vessel rates are affected by the volume of 
commerce available there. The movement of bulk commedities which are now 
exempt from regulation account for most of this traffic and the movement is not 
generally competitive with rail service, being rather a supplement to rail service. 
The rate which can be charged for the transportation of bulk commodities on the 
inland waterways cannot as a practical matter greatly exceed the cost to the 
shipper of performing his own transportation. That economic limitation is the 
real reason why regulation of the transportation of bulk commodities by water 
carriers is neither necessary nor desirable. To strictly regulate the rates on all 
water traffic on the inland waterways other than by private barge transportation 
would place the contract and common carrier barge lines in an untenable competi- 
tive position. 

One of the probable results of the enactment of H. R. 6141 would be that the 
present contract barge lines would be transformed into private barge lines. This 
would hardly be in the public interest. It would probably result in higher trans- 
portation costs being borne by river traffic, particularly on bulk commodities, 
because maximum utilization of equipment could not be obtained. While most 
contract carrier lines now also operate in private transportation, other shippers 
avail themselves of their services, with overhead cost being spread over a greater 
volume of traffic. 

Contract barge lines and barge lines handling presently exempt traffic are not 
strong competitors of the railroads, but compete generally between themselves. 
They generally handle the traffic because their rates are somewhat below those 
of the railroads due to their lower operating costs. Their rates are generally 
known and the railroads have refused to meet them. It is in fact doubtful that 
the railroads could in most instances maintain comparable rates which would 
still return a reasonable contribution to their overhead burden. It is also true, 
of course, that water carrier service is slower and somewhat inferior to rail 
service. 

Since the contract carrier barge lines, and other lines handling exempt com- 
modities, have a very limited volume of traffic other than bulk commodities, 
the rate on bulk commodities must of necessity cover out-of-pocket cost, plus a 
reasonable contribution to overhead burden. Therefore, as a matter of economic 
survival, the rates on such traffic cannot gravitate below the reasonable minimum 
level which I have previously suggested should be the floor below which rail 
rates established to meet this competition would be unlawful. 

In the final analysis, the present regulations covering water carriers, appear 
to be adequate. Upon the basis of the railroad suggested amendment to section 
15a, in which we concur, subject to the qualification noted, the rail carriers and 
the barge lines would have identical competitive status—the railroads by virtue 
of legislative enactment and the water carriers by virtue of simple economics. 

To impose the proposed regulation upon the water carriers, even if it could be 
done in view of the large movement of traffic in foreign-flag vessels, would not 
be in the public interest, since it would only unnecessarily increase the cost of 
water transportation, with no resulting benefits to any interest. 


CONCLUSION 


In the foregoing I have dealt only with proposed changes in the sections of 
the Interstate Commerce Act relative to rail and water carriers. Certain of 
my comments, particularly as to the fallacy of restricting the Commission’s 
authority over the reasonableness of rates to ony those which are below a mini- 
mum reasonable or above a maximum reasonable basis would apply with equal 
force and effect to the motor carriers. I have urged that the minimum reason- 
able rates which may be approved for the rail carriers should include, in addi- 
tion to the out-of-pocket cost of performing the service, a reasonable contribution 
to the general burden of the rail carriers. Motor carrier minimum reasonable 
rates likewise should reflect a reasonable contribution to the burden above out- 
of-pocket cost of performing the service. Special motor-carrier rates for the 
benefit of governmental agencies are unjustified as is true of such rates being 
maintained by the rail carriers. Except in cases where it is necessary for security 
reasons that rates applicable to Government traffic not be made public, all Gov- 
ernment traffic should move on the same rates, published in compliance with 
the same rules and regulations, as apply on the commercial traffic of the country. 
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Repeating our earlier statement, taken as a whole, we are opposed to the 
enactment of H. R. 6141. We respectfully suggest that any legislation which 
may be recommended by this committee, be in the form of separate bills dealing 
with specific problems, such as section 22 rates and the broadening of the Com- 
mission’s authority under section 13 to cover intrastate passenger train service. 

I thank you. 

Mr. Mappox. These mines are served by the Chesapeake & Ohio, 
Norfolk & Western, Virginian, Louisville & Nashville, and New York 
Central Railroads and their short-line connections. They produce 
annually and ship principally by rail some 80 millions of tons of coal. 
That general territory, incidentally, Mr. Chairman, produces about 
36 or 37 percent of the total production of coal in the United States 
and ships probably 40 percent of the national coal moving by rail. 
Some of our coal moves by water routes and we are interested in the 
change in the act relative to the water carriers. 

Nearly all of our coal is subject to a rail haul, much of it moving 
by rail-water routes to market, rail-water-rail, water-rail, and other 
routes, to market. Our general position, taking H. R. 6141 as a 
whole, is in opposition to the enactment of the legislation. We feel 
that most of the changes proposed in the present Interstate Commerce 
Act are unnecessary and unneeded and, further, that they would be 
against the public interest. There are, however, two portions of the 
bill which we do support, and we think they are needed and should 
be dealt with immediately. 

The first of those is the increased authority of the Interstate Com- 
merce Commission over the operation of intrastate trains which are 
operating at a loss and where they are creating an undue burden on 
interstate commerce. The Commission for many years has had author- 
ity over intrastate rates and charges, particularly where they create 
undue proference or prejudice, or where they result in an undue bur- 
den on interstate commerce. We feel that the same kind of authority 
should be granted relative to passenger trains which are incurring 
enoroums deficits each year. 

On that point the railroads and myself differ somewhat. They sug- 
gest that maybe we should wait until an investigation relative to pas- 
senger service over before the Commission is completed and then any 
necessary legislation could be considered. 

I fee] that there is no need for delay, that legislation relative to 
intrastate passenger trains is long overdue, and that it should be en- 
acted as soon as possible. 

The other portion of H. R. 6141 which we support is in relationship 
to so-called section 22 rates for special application on Government 
traffic. Since World War II principally, there has been a greater use 
made of special section 22 rates by the Government, until now there 
is a vast volume of that traffic moving. We see no reason why it 
should not be subject to the exact same regulation that the rates on 
commercial traffic are subject to. H. R. 6141 is rather peculiar in 
dealing with that. In one section the bill provides that such rates, 
special rates for the Government, shall be prohibited. It does away 
with them. However, right around in another section it puts them 
right back into the act again with one exception, which is that they 
must be filed and made public, except where public policy dictates 
otherwise or security dictates otherwise. 
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We favor the Hinshaw bill, which we believe is H. R. 525, which 
would eliminate these so-called section 22 rates. 

Our railroad friends have told you according to Mr. Langdon, that 
their primary objective in this legislation, and what they under- 
stand was the primary objective of the Cabinet Committee report, 
is to change the Commission’s authority and attitude toward mini- 
mum reasonable rates. They mentioned three shall nots to you and 
asked that the legislation be put into effect which would prevent the 
Commission from considering in et as unreasonably low 
any rail rate or other rate, for that matter, the effect of such rates 
on the traffic of another mode of transportation. 

They likewise said to you, “prevent the Commission from con- 
sidering the relationship of rates we propose with the rates on other 
modes of transportation.” 

Third, they say the Commission should be prevented from con- 
demning as unreasonably low rates which are lower, rail rates, for 
example, than are necessary to meet the competition of another mode 
of transportation. 

We are in agreement, basically, with that theory. We do feel, 
though, that it goes too far and would leave the shippers of non- 
competitive freight and other freight in a tenuous position, in that 
with those three shall nots limiting the authority of the Commission 
over minimum reasonable rates, there would be a tendency for a large 
volume of competitive traflic to move at rates which would return 
merely the cost of performing the service, and the railroads must, 
and other modes of transportation must as well, obtain something 
juore than just the cost of handling the traffic. They must do some- 
thing more than swap dollars in handling competitive traffic. There- 


fore, we are suggesting that if the railroad suggestion is adopted 
~_ three shall nots be conditioned by the following language, and 
quote : 


Provided such just and reasonable rates— 
these are the compensatory competitive rates— 


will cover the cost of performing the contemplated service and make a reason- 
able contribution to the general burden of each mode of transportation. 

In other words, we feel that a minimum reasonable rate should 
be something more than the out-of-pocket cost, that the Commission 
should have authority to require such rates to reflect the cost of per- 
forming the service and in addition a reasonable contribution after 
taking into consideration all the traffic factors involved to the general 
burden of the railroads and to the truckers and to the water carriers. 
Someone apparently is going to have to pay for the operation of at 
least part of the passenger trains and for certain other deficit opera- 
tions of the railroads. Certainly we feel that all traffic should make 
some contribution to that and not leave it to the so-called noncom- 
petitive traffic. 

There is one other portion of the bill which we are very much 
opposed to and that is to the theory of relying upon the cost of service 
in determining minimum and maximum reasonable rates. This mat- 
ter of determining the cost of performing the service is a very inexact 
science. Such costs require a great many arbitrary divisions of ex- 
penses or allotment of expenses between different kinds of traffic. 





1078 TRANSPORTATION POLICY 


Certainly the full cost concept of cost on the railroads being used 
in ratemaking is in error. The fact of the matter is there is no such 
thing as full cost. No one can tell the full cost of handling a carload 
of coal for a hundred miles and the full cost of handling a carload 
of sand or a carload of men’s suits. It is impossible, in my opinion, 
to determine that. Yet the proposed new section 1 to the act would 
provide that the minimum reasonable rates would be on the out-of- 
pocket cost of transporting the traffic and that the maximum reason- 
able rates, or, shall we say, the ceiling on maximum reasonable rates, 
below which the Commission would have no authority would be based 
on the full cost of performing the service. 

Maybe I should point out this. I think it is something some have 
overlooked: that the Commission in determining the out-of-pocket 
cost, so-called, of handling traffic, actually only includes that cost 
80 percent of the assignable expenses to particular traflic. The other 
20 percent goes into the general burden and is distributed over the 
entire tarffic that the rails handle. I cover that in some detail here. 
I do not want to take up too much of your time by reading it all to 
you, but I cannot help but believe that to abandon all of the ratemaking 
principles which the Commission has followed for some sixty-odd years 
and substitute for them an apportionment of the out-of-pocket cost, 
so-called, of handling traffic and the so-called full cost as the two 
rules of measurement of reasonable rates would be a serious error. 

Very frankly, the railroads have grown and prospered under the 
present method of fixing reasonable rates and costs have been only one 
factor which have been considered. 

On that point, I should mention that the railroads themselves now 
state that oo is no real need for a change in section 1 of the act. 

Likewise, we see no real need for any change in the present trans- 
portation policy. There again the railroads and myself are in sub- 
stantial agreement. 

As to section 4 of the Interstate Commerce Act which is generally 
referred to as the “long-and-short haul section,” we feel that some 
amendment to that is proper. We go a little further than the rail- 
roads do, though. They suggest relief from the provisions of the 
section where they are meeting the competition of another carrier, 
another mode of transportation. It is our position that if section 4 
is to be amended, another exception should be included in that section 
which will allow rates to be published and maintained without regard 
to the long-and-short haul clause where it is necessary to meet the 
actual competition of other commodities, or the potential competition 
from other commodities. 

I make that suggestion in view of the factors surrounding the move- 
ment of bituminous coal and the railroads’ efforts to maintain a rate 
structure that will continue the movement of that coal, particularly 
in the competition with natural gas and fuel oil, the first moving by 
pipeline and the second by pipeline and water carrier generally. 

Under the present provisions of section 4 if the competition of gas 
is encountered at a given point it is necessary to reduce the rates, 
for example, to continue the movement of coal to that point. The 
railroads must reduce the rates to all intermediate points if they are 
higher than to the farthest distant point. Oftentimes at these nearer 
points there is no competition between oil or gas and the overall reve- 
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nues of the railroads would be unnecessarily depleted by reducing the 
rates to the intermediate points in order to meet a competition situa- 
tion that exists at one further beyond point. 

Likewise, the present section 4 requires the rail carriers to wait 
until there is actual competition before they are accorded relief from 
section 4 in publishing rates without regard to the long- and short- 
haul clause. We have learned in the coal industry, when we are losing 
business to oil and gas, or even to competing coalfields, that a price 
reduction made before we lose the business is much more important 
and can be made with less amount per ton and still retain the business 
than would be necessary once the business has gone to some other fuel 
or to some other coal-producing district. To put it simply, the rail- 
roads should not be required to wait until the horse is stolen before 
they do something about keeping the thieves out of the barn. 

The proposed changes in section 15 would prevent the Commission 
from requiring the publication of precise rates; either reasonable rates 
or precise rates which would cure undue prejudice or prejudice which 
might be found to exist. 

We are very much opposed to the elimination of the authority of 
the Commission to prescribe precise rates. It is very necessary that 
they have that authority in order to prevent undue damage occurrin 
to certain shippers. For example, it would result in almost ae 
and unending litigation if the Commission did not have that authority 
to prescribe the particular rate which would cure an unlawfulness. 

I remember one case particularly where the railroads published 
rates reflecting a differential between two coalfields to a point down in 
the Carolinas. The first time it was published it was suspended b 
the Commission and found unlawful. They published it again with 
a slightly different differential, and the Commission again suspended 
it and found it unlawful. The third time they published even a dif- 
ferent differential and the Commission suspended it and found it 
unlawful. At that time the Commission said, “I think they should 
have done it a little sooner”—that 178 would be the proper differential 
and that would be a reasonable differential. The rates were then pub- 
lished on that basis and have been on that basis for many years since. 
In other words, it is unfair to say to the railroads, “These rates you 
publish now are unlawful; they create undue preference and preju- 
dice,” and then leave it entirely to the railroads to come up with another 
rate which will cure that unlawfulness. They may guess wrong, and, 
in the meantime, litigation goes on year after year, and the parties 
are hurt, 

As to the change in the suspension period from 7 to 3 months, I 
think the railroads recognize themselves that actually it is a practical 
impossibility to handle a suspension proceeding before the Commis- 
sion, gather all the evidence and present it to the Commission, let them 
study the evidence and reach a decision in a mere matter of 3 months. 
Seven months is none too long a time. 

It should be pointed out that the reduction in the suspension period 
to a 3 months’ period would work to the particular disadvantage of 
the shippers. 

The railroads, before they publish a rate, generally have studied all 
of the aspects of the rate proposal, its effect on transportation, the 
movement of traffic; but the shipper does not know much about it 
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until it is filed down here with the Commission and then he is busy 
trying to get his suspended, and if it is, then he has to get his evidence 
together, oftentimes by lay witnesses, he has to develop his evidence, 
and bring it in here for presentation. The railroads have already done 
that. It would put the shippers, ce ninrananees the small shippers and 
receivers, at a considerable disadvantage to reduce the suspension 
period to 3 months. 

There is one other change in the act which is proposed and that is the 
cancellation of all of the outstanding orders of the Commission which 
have been prescribed for the last 60 years which is proposed to take 
effect 180 days after the enactment of this legislation. We have thou- 
sands of outstanding orders of the Commission which are satisfactory 
to all parties concerned, the carriers, the shippers, and receivers. To 
cancel all of those orders in one fell swoop would result in undoubted!) 
many changes in rates, untold amount of litigation, and damage to 
people who are shipping on those rates and are satisfied with them now. 

We ship from our districts some coal; in fact, 2 considerable amount 
of coal, to ultimate destination in part by water. That movement falls 
into three general movements: The one where the coal moves by rail 
to the tidewater ports at Hampton Roads, Va., on the Atlantic sea- 
board, and thence beyond by water to New England, and then often 
beyond even there by rail or truck or barge to ultimate destination. 
That is a substantial movement of coal. i 

There is a second movement of coal by rail-water-rail route or 
rail-water route from the southern fields to the ports on the south 
shore of Lake Erie and thence by water to ports in Canada and in the 
United States. That is a large movement of coal, generally amounting 
to around 50 million tons of coal annually, of which some 60 percent 
originates in the territory for which I speak. 

There is a third movement of coal by water and that is by rail to 
points on the Ohio River and thence beyond by water to river ports 
and then, in some instances, beyond by rail or truck to ultimate des- 
tination. That is a substantial movement, someplace around 8 or 10 
million tons from our southern fields at the present time. 

Weare opposed to the proposed changes in the regulations relative to 
the water carriers. The water carriers have been serving a purpose 
for some years, particularly in the moving of heavy commodities, such 
as coal, which are exempt from regulations under the present pro- 
visions of part III of the act. Actually the rates on the movement 
of coal on the river, first, are the result of competition between the 
common carriers and the contract carriers for this coal traffic and the 
private transportation of coal by barge on the river. It isn’t so 
much the competition between the rail or the truck carriers and the 
water carriers, but it is the competition between the private carriage 
by water and the regulating carriage by water. 

To regulate the contract and common barge lines and to cancel the 
bulk commodity exemption would place the private barge lines in a 
very enviable position in which they could probably drive the other 
barge lines out of business. The fact of the matter is they would 
make them into private barge lines very shortly. The private line can 
only handle the traffic of the company that owns it. They can only 
handle their own traffic. If that traffic is sufficient to handle all their 
equipment and operate full capacity they would be prohibited from 
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voing out and handling any other traffic, whereas at the present time, 
with the contract barge lines, there are a limited number of shippers 
generally, but if they don’t have enough business for most people 
to keep their plant running at full capacity, then they go out and 
solicit other business and they get a greater utilization of their equip- 
ment and there is an overall lower transportation cost to the shipper 
and receiver. 

Likewise, on the lakes, we have the United States vessels that operate 
there and then we have the Canadian vessels that operate. It would 
be impractical for the Interstate Commerce Commission to try to 
regulate the rates and charges of Canadian-flag vessels in the Great 
Lakes. If they were unregulated and also their private carriers on 
the Great Lakes were unregulated, the portion which were regulated 
would be at a severe competitive disadvantage. 

There again the volume of the traffic and the competition between 
the private carriage of traffic sets the level of rates and keeps them on 
a reasonable basis. 

Another factor there, coming into play very shortly, will be the 
increasing number of foreign-flag vessels which will be plying the 
Great Lakes. 

As to the tidewater movement of coal along the Atlantic seaboard, 
today we have foreign-flag vessels plying from Hampton Roads to 
New England and in ports along the coast. 

As I see it, it is impracticable for the Interstate Commission to 
regulate the rate charge by a tramp Greek freighter operating along 
the coast and yet if you regulate the rates and charges of our own 
domestic shippers along the coast they will be at a severe competitive 
disadvantage, and would tend to be seriously damaged. 

As a whole, we are opposed to this thing. There are some parts 
of it we would like to see enacted piecemeal, but to ask us to accept 
the whole thing, we feel it is very dangerous. It will result in a 
chaotic condition in rates. The general public interest would be se- 
verely damaged by the enactment of the bill as now proposed. 

Thank you very much for your time. 

Mr. Wriu1ams. Thank you, Mr. Maddox. 

Your statement has been inserted in the record in its entirety. 

Are there any questions, Mr. Hale? 

Mr. Hate. No, sir. 

Mr. Wiui1aMs. Mr. Dolliver, any questions? 

Mr. Doxtiver. No questions. 

Mr. Wiu1ams. Mr. Joe Herberger. Is Mr. Herberger here? 


STATEMENT OF JOE HERBERGER, TRAFFIC MANAGER, FOLEY’S 
DRY GOODS CO., HOUSTON, TEX. 


Mr. Herpercer. My name is Joe Herberger, traffic manager at 
Foley’s, Houston, Tex. 

We are opposed to section 19 of House bill 6141. 

Mr. Wuuiams. What is Foley’s? 

Mr. Hersercer. It is a department store. 

Section 402 of the Interstate Commerce Act at present. exempts 
nonprofit shippers associations from Federal regulation. Section 19 
would give the Interstate Commerce Commission authority to find the 
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section 402 (c) exemption “inapplicable to any person first, if it finds 
that the activities of such person are not being conducted solely for 
the purpose, and within the limitations,” specified in the section. Sec- 
ond, it would give the Commission further power to declare the section 
402 exemption inapplicable if in its judgment such is required to carry 
out the general purposes of part 4 of the Interstate Commerce Act and 
the national transportation policy. 

The authority first given to the Commission under section 19 is an 
authority which the Caceinienton has now. It has always been em- 
powered to find that the operations of any person or shippers’ group 
are not bona fide nonprofit operations and has done so on numerous 
occasions. Therefore, this part of section 19, in our view, adds nothing 
to the present law and is not needed. 

The second authority that would be granted to the Commission 
under section 19 is highly objectionable to us. It would give the Com- 
mission authority in any given case to declare an existing exemption 
inapplicable if in the Commission’s judgment it were necessary to 
carry out the broad purposes of part 4 and the national transportation 
policy. Neither part 4 as a whole nor the broad statement of legis- 
lative intent in the national transportation policy furnishes any con- 
crete directive to the Commission. Under such a delegation of au- 
thority we have no means of judging what the Commission might do. 
There is the same basic objection to the factors which are to be con- 
sidered by the Commission in implementing the national transporta- 
tion policy. All these factors are vague and irrelevant. None has 
any bearing whatsoever on whether or not the operations of any per- 
son or group are bona fide, nonprofit operations which are guaranteed 
exemption under present law. 

The overall factor to be considered by the Commission is whether 
or not an association’s activities are consistent with the national trans- 
portation policy. As has been pointed out by other witnesses this fac- 
tor is meaningless as far as forwarders are concerned because they 
have never been accorded the protection of operating carriers under 
the Interstate Commerce Act. Another factor is competition with 
commercial forwarders and under this factor it is questionable whether 
any association would have the right to operate. Al] associations are 
in competition with commercial forwarders in the sense that forward- 
ers are deprived of business which is handled in association service. 
We have no way to know how this factor will be construed by the 
Commission. Other factors such as geographical scope of operations 
have nothing to do with the basic nonprofit aspect of any organization. 

In short, it is our view that under the provisions of the second part 
of section 19 the operations of any and all shippers associations, 
whether conducted for profit or not, are subject to review by the In- 
terstate Commerce Commission and subject to regulation if the Com- 
mission in its discretion should so find. 

Foley’s is a member of Houston Merchant Shippers Association, 
which is an association that would be affected by the proposed legis- 
lation. I would like to take what remains of my time to cepiein 
how Houston Merchant eves Association came to be organized, 
and why we oppose any legislation which might jeopardize its 
operation. 
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In the years following 1940 there were numerous increases in freight 
rates, both carload and less than carload. By late 1949 rates had be- 
come an obvious and burdensome cost factor. 

Freight forwarder rates had become such a problem that some of 
the members of the Houston Retail Merchants Association, including 
Foley’s, felt that it should be studied by a committee. A committee 
was organized and Foley’s representative was a member. The reail 
merchants committee found, among other things, that freight for- 
warders had always increased their rates in the same percentage as 
the rail rate increases. This increase not only reimbursed the for- 
warders for their increased operating costs, it also gave them an arbi- 
trary increase in their percentage of profit. This produced a terrific 
spread between the forwards’ actual costs and published rates by com- 
parison with the same spread existing in 1940. 

Forwarder freight costs was found to be most burdensome in the 
case of the minimum charge shipments. Heavy increases had been 
levied on this type of shipment by all carriers. The minimum charge 
(including 3 percent tax) for small shipments in freight forwarder 
service as of the 10th day of September 1950 was $2.09. Costs in 
terms of cents per hundredweight on heavier shipments were also 
high. 

‘We found that in other cities the freight forwarders had published 
reduced volume rates on dry goods or mixed freight of the kinds 
usually handled by department stores. Such rates, however, were not 
made available at Houston, although we specifically sought them at 
the time of our investigation. 

We found that in various parts of the country groups of merchants 
were associating themselves and moving their less-than-carload-lot 
freight in carload quantities to obtain the benefit of volume rates. 
Within our own city there were stores that were members of such 
associations. A nonprofit shippers association appeared to be the 
solution to our problem. The committee therefore went to a law firm 
which represented many of us in other litigation and corporate mat- 
ters. We tried with help of that firm to set up our organization in 
such a manner that all who participated would be completely free of 
any question of unlawful activity. 

The original working committee served as organizers of the asso- 
ciation. After the corporate charter was obtained we enacted bylaws 
and a constitution. The bylaws took into consideration all the ad- 
vice that had been received from our lawyers and from others who 
were pooling their freight at that time. Asa result, a few of the rules 
which find expression today in our bylaws were: (1) A membership 
fee to establish a bona fide membership; (2) yearly membership dues; 
(3) restriction of membership to Houston firms only; (4) restriction 
of movement of anything but collect shipments; and (5) restriction 
of service to members only. 

The directors set up a classification of charges for movement of 
freight that was designed to return only the cost of operation. They 
hired a manager. e engaged a consolidator at New York to act 
as our agent for the receiving of our goods; made arrangements with 
the railroads for loading at origin and made other arrangements for 
local drayage. 
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The corporate charter was obtained on September 11, 1950, and we 
soon moved our first carload of freight from New York City to Hous- 
ton. We moved the first carload from Chicago sometime in August 
1951. 

We have now been in operation for 6 years. We have operated on a 
nonprofit basis at all times. As it develops in the course of operation 
that the charge on any one class of Saeaeannees bears more than its 
chare of costs or that all classes taken together return either more or 
less than cost, the board of directors meet and make such revision 
of charges as may be required. After 6 years of operation this has 
stabilized, and changes in costs to our er are few. They usually 
occur at the same time there is an adjustment in the undelying nat. 
road carload rate structure. 

Foley’s has effected substantial savings through its participation in 
Houston Merchants Shippers. We concluded from a survey of our 
freight bills as early as 1952 that the saving amounted to an excess of 
$50,000 annually. 

The minimum shipment problem has been eliminated. The only 
minimum charge assessed by the association is to cover consolidation 
and delivery. As an example a 10-pound shipment will move from 
New York to Houston at a minimum charge of 25 cents which, with 
addition of the line-haul rate, makes a total cost of 70 cents to the 
member. The same shipment by freight forwarder on a package scale 
would cost $2.49; parcel post, $1.67; by rail less-than-carload lot, 
$6.03; by air freight, $4.12. 

The Houston Merchants Shippers charge, including tax, on first- 
class from New York City is now $4.50. The forwarder charge on 
first class from New York City is $5.96 plus tax. 

The sole purpose of organizing Houston Merchants Shippers was to 
effect freight savings. It accomplished that purpose from the start. 
After 6 years of participation, however, Foley’s finds that the associ- 
ation has many other advantages that are valuable. 

The greatest of these advantages is service. From New York we 
get a fourth- or fifth-day delivery on all shipments, including the 
minimum weight shipments which were most apt to be delayed in 
commercial service. We have improved over commercial service on 
all shipments from New York by 2 days. That is not just a mere 
statement. We compared that with the average transit time of the 
present-day forwarder service. 

The small membership of the association gives us other advan- 
tages. One is good local delivery. The local drayage is coordinated 
with only 1 or 2 car arrivals. erefore, carload freight arriving at 
any time during working hours is delivered the same day. If the 
car arrives very late at night or in the early morning, merchandise is 
delivered the next morning. Experience has taught each of us that 
this is not always true with commercial forwarder service. 

While the association does not hold itself responsible for loss or 
damage to its members, it does assist them in handling claims with 
the rail carriers. All claims have been resolved satisfactorily. 
Claims are handled promptly, usually within 45 days. 

Our freight from New York moves directly to Houston without 
transfer, in solid cars by rail, which was not always true with freight 
forwarders. The freight so moved is for the most part soft goods 
or related merchandise used by stores such as ours. In other words, 
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our freight is not mixed with quantities of machinery, pipe, et cetera. 
Asa result we have fewer claims for loss and damage. 

We have better control and smoother operation in the movement 
of our inbound merchandise. Prior to organization of Houston Mer- 
chants Shippers our New York traffic was routed through 1 or 2 
forwarders. Routings were not always honored and freight actually 
arrived through all the forwarders which had service from New 
York to Houston. We could write letters of complaint, but we usually 
found that they had little effect. Since Houston Merchants Shippers 
was formed, we have followed the policy .of charging back the freight 
cost of shipments arriving by means of transportation more expen- 
sive than Houston Merchants Shippers Association. As a result the 
greatest part of our New York freight arrives at our store in the 
same trailers at the same time, which is the way we want it. 

Tracing of shipments is simplified. Our consolidator at New York 
forwards a daily manifest of our New York freight to our local dray- 
age agent in Houston, and a copy to the Houston members who re- 
quest it. In this manner we have a complete list of merchandise out 
cf New York tonight, in our office before noon the next morning. 
This saves telephone costs, wire expense. It expedites special orders 
for customers. The same service applies on our Chicago movement 
except that manifest is sent only to our local drayman because of 
the short transit time to Houston. 

In short, we are proud of the organization and the valuable serv- 
ice we have developed for ourselves through our nonprofit cooperative 
association. We do not want to lose it or to see it endangered in any 
way by change in the present law. 

1 might add we are also a member of the NRDGA, and would 
like to go on record as being along with them and being opposed 
to H. R. 9772, which is the companion bill that would affect our opera- 
tion in the event section 19 was enacted into law. 

Mr. Wiuu1ams. That is the National Retail Dry Goods Associa- 
tion ? 

Mr. Hersercer. Yes, sir. 

Mr. Witu1aMs. Are there any questions, Mr. Hale? 

Mr. Hate. No questions. 

Mr. Witu1ams. Mr. Dolliver? 

Mr. Doturver. No. 

Mr. Witu1ams. Thank you very much, Mr. Herberger. 

Mr. Hersercer. Thank you very much for your time. 

Mr. Wuu1aMs. Mr. Richard Webber, representing the American 
Retail Federation. Mr. Webber. 


STATEMENT OF RICHARD WEBBER, CHAIRMAN, TRANSPORTATION 
COMMITTEE, AMERICAN RETAIL FEDERATION, WASHINGTON, 
D. C. 


Mr. Wesser. Mr. Chairman and members of the committee, I have a 
prepared statement which I feel will take about 15 minutes to read, 
and I believe it would be much quicker than if I tried to just discuss 
this generally, so, with your permission, I will read it. 

Mr. Chairman, my name is Richard Webber and I am general 
traffic manager of Spiegel, Inc., of Chicago, Ill. I appear here today 
as chairman of the transportation committee of the American Retail 
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Federation. The American Retail Federation, with headquarters at 
1145 19th Street NW., Washington, D. C., is a federation of 66 State 
and National retail associations representing through their combined 
pe poe approximately 700,000 retail establishments of all types 
and sizes throughout the country. The transportation committee is 
composed of representatives of these member associations. Attached 
is a list of our member associations approving the recommendations 
contained in this statement. 

The retail industry of this country, with an annual transportation 
bill of over $5 billion, is dependent upon a national transportation 
system that is strong, efficient, and capable of rendering a service at 
fair and reasonable rates. Since the termination of World War IT 
our members have been faced with a continuous spiral of increasing 
transportation costs and a serious deterioration of service. We have 
become the innocent victims of the dilemma of dilemmas, “the small 
shipment problem.” We are vitally interested in any and all legis- 
lation that will have any impact on this serious problem and therefore 
have a tremendous stake in any changes to the Interstate Commerce 
Act that may be adopted. 

Our committee has devoted much time to the recommendations of 
the President’s Cabinet Committee report and the pending legislation. 
It has been the principal subject of discussion at meetings held in 
various parts of the country. Representatives of the two major 
carrier groups—rail and truck—upon which our industry pirmarily 
relies to carry our goods, as well as a representative of the Department 
of Commerce, were invited to meet with us. Extensive discussion was 
had concerning their views on this subject. After further study and 
much discussion, the committee drafts its recommendations which were 
adopted by our member associations. 

The American Retail Federation neither approves nor rejects H. R. 
6141 and H. R. 6142 in their entirety. It has studied this pending 
legislation as to its impact on retailing, approving certain subjects, 
modifying others, rejecting still other parts, and taking no action 
whatever on other parts of the bill. 


I. TRANSPORTATION POLICY 


The President’s Advisory Committee recommends a revision in the 
national transportation policy— 
to assure maintenance of a national transportation system adequate for an 
expanding economy and for the national security, to endorse greater reliance on 
competitive forces in transportation pricing, to reduce economic regulation of 
transportation to a minimum consistent with public interest, and to assure fair 
and impartial economic regulation. 

The suggested changes in the preamble to the present Interstate 
Commerce Act were thoroughly reviewed by our committee. The lan- 
guage of the new policy, to a majority of the members, seemed appro- 
priate and proper to the recommendations of the President’s Cabinet 
Committee for greater reliance on competition between carriers and a 
lessening of exact Government control. 

Our committee worked on the principle that as few changes as pos- 
sible should be made in the wording of the proposed transportation 
policy inasmuch as innumerable changes in words and phraseology 
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could be made to conform to the desires and wishes of each individual 
without in any way changing the basic meaning and intent of the 
declaration. 

Several amendments are proposed to section 2 of H. R. 6141 and 
H. R. 6142 for your consideration which we feel are necessary to the 
basic underlying philosophy of this legislation and which we feel will 
immeasurably strengthen this bill. 

First, we propose that the reference to “national transportation 
industry” should be changed to “all modes of transportation.” This 
avoids the possibility that the new act would be used strictly and 
solely to the benefit of an industry of common carriers to the exclu- 
sion or detriment of contract, private, or exempt carriers. 

Secondly, we feel that some means should prevent a policy state- 
ment from being used as authority to expand or limit the substantive 
provisions provided in the individual sections of the Interstate Com- 
merce Act itself. Litigants before the Interstate Commerce Com- 
mission have used the Geblavattinn of policy to support actions and 
positions taken, with the result that decisions have been rendered 
to the detriment of shippers. 

Some members felt that the declaration should be deleted entirely 
from the act, but inasmuch as Congress has many times enacted legis- 
lation containing a statement of their broad policy, it was generally 
felt that such a preamble would be included in any bill passed by 
Congress. It is, therefore, recommended that the last paragraph of 
the proposed declaration reading “all the provisions of this act shall 
be construed, administered, and enforced with a view of carrying out 
the above declaration of policy” should be deleted and that Congress 
should also strike from this proposed legislation any provision in the 
bill referring to the policy declaration as a standard for ratemaking 
and other similar purposes. 

The declaration of policy recommended by the American Retail 
Federation and offered as an amendment is as follows: 

It is hereby declared to be the national transportation policy of the Congress— 
(1) to provide for, under the free enterprise system of dynamic competi- 
tion, strong, efficient, and financially sound modes of transportation by 


water, highway, and rail, as well as other means, which are and will at all 
times remain fully adequate for national defense, the postal service, and 
commerce ; 

(2) to encourage and promote full -competition between modes of transpor- 
tation at charges not less than reasonable minimum charges, or more than 
reasonable maximum charges, so as to encourage technical innovations, the 
development of new rate and service techniques, and the increase of operating 
and managerial efficiency, full use of facilities and equipment, and the 
highest standards of service, safety, economy, efficiency, and benefit to the 
transportation user and the ultimate consumer, but without unjust discrim- 
ination, undue preference or advantage, or undue prejudice, and without 
excessive or unreasonable charges on noncompetitive traffic; 

(3) to cooperate with the several States and the daily authorized officials 
thereof, and to encourage fair wages and equitable working conditions ; 

(4) to reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent 
economic advantages, including cost and service advantages of each mode of 
transportation may be fully realized in such a manner so as to reflect its 
full ¢ompetitive economic capabilities ; and 

(5) to require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 


modes of transport.” 
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Il, THE RATEMAKING RULE 


The Cabinet Committee report indicates that the shipping public 
will benefit from competition in ratemaking and recommends that 
regulation be continued to prescribe minimum rates to protect shippers 
against— 
undue depressed rate levels— 
and maximum rates— 


to restrain carriers from charging excessive rates on traffic which is noncom- 
petitive. 


It also recommends that— 


since particular standards to guide the ICC in determining the reasonableness 
of rates are set forth with its authority to exercise minimum and maxmum rate 
controls, the need for present uncertain statutory rules of ratemaking disappears. 
The report also states that the repeal of section 15 (a) would remove 
one of the most objectionable features of rate regulation, namely, the 
necessity for the ICC to judge for carrier management— 

the effect of the proposed rates on the movement of traffic by the carrier or car- 
riers for which the rates are prescribed. 

The American Retail Federation believes that the shipping public 
will benefit from permitting competition and carrier judgment to 
have a greater force in determining rates, and recommends the amend- 
ment in this bill which gives all carriers greater freedom in estab- 
lishing competitive rates. 

The regulation authority proposed by H. R. 6141 and H. R. 6142 
would substitute a new section 15 (a) in lieu of the present section, 
charging that the Commission shall not consider— 

(1) the effect of such charge to the charge of any other mode 
of transportation ; or 

(2) the relation of such charge to the charge of any other mode 
of transportation ; or 

(3) whether such charge is lower than necessary to meet the 
competition of any other mode of transportation. 

This would prohibit the Commission from considering the rates and 
how they would affect the movement of traffic. It is the opinion of the 
American Retail Federation that this should be changed since it is 
impossible to consider properly any rate without also considering 
what effect it would have on freight movements. Not to do so would, 
in effect, deprive the shipping public of the “inherent advantages” 
of each mode of transportation. 

The Honorable Louis 8. Rothschild, Under Secretary of Commerce 
for Transportation, in his statement before this committee stated : 

It would seem clear that repeal of the rule, which is in the nature of a declara- 
tory statute, simply removes the requirement that they be considered but does 
not prohibit the eonsideration of these or any other pertinent factors unless 
expressly barred. ° 

The American Retail Federation firmly believes that the present 
affirmative standards are required and should be included in the rate 
making rule in addition to the Cabinet Committee’s three negative 
standards, and recommends the adoption of the following amendment 
which is a combination of the present and proposed section 15 (a): 
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(2) In the exercise of its power to prescribe just and reasonable rates, the 
Commission shall give due consideration, among other factors, to the effect 
of rates on the movement of traffic by the carrier or carriers for which the rates. 
are prescribed ; to the need, in the public interest, of adequate and efficient rail- 
way transportation service at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to enable the carriers, 
under honest, economical, and efficient management to provide such service: 
Provided, however, That in determining a minimum rate the Commission shall 
not consider the effect of such rate on the traffic of any other mode of trans- 
portation, the relation of such rate to the rate of any other mode of trans- 
portation, or whether such rate is lower than necessary to meet the competi- 
tion of any other mode of transportation. 


Im. MINIMUM AND MAXIMUM RATE PROVISIONS 


The American Retail Federation firmly believes that in approving, 
with certain amendments, the transportation policy and the ratemak- 
ing rule, it has at least met the basic underlying philosophy of the 
Cabinet Committee report for a greater reliance on dynamic com- 
petition in rate making and a greater freedom in the exercise of man- 
agerial discretion. 

We gave serious consideration to the minimum and maximum rate 
provisions in this section and voted that it would seriously prejudice 
the interests of our members, all of them shippers and receivers of 
“small shipments” and most of whom are located in the smaller towns 
and country communities having only limited transportation service. 

Our members definitely believe that there is no question that this 
proposal could have nothing but advantageous results to a major 
competitive center such as Boston; Chicago; Detroit, Mich.; Atlanta, 
Ga.; Dallas, Tex. ; etcetera, where there is a concentration of industry 
and all modes of transportation operating under the force of dy- 
namic competition. The direct influence of this intense competition, 
the greater freedom in managerial discretion, and the greater free- 
dom in competitive ratemaking based only on the Interstate Com- 
merce Commission’s control of rates as to the reasonableness of mini- 
mum and maximums could, in our opinion, only result in the traffic 
gradually being channeled into the mode of transportation that best 
suits the requirements of the shipping public as to service and rates 
based on rates and service generated and arrived at under this truly 
American concept and way of doing business. 

While in these major centers, where there is intense competition 
between carriers, and where modes of transportation are securing 
successive rate reductions down to the minimum basis under this new 
concept of ratemaking, what ee to the local retail merchants in 
Toomsuba, Miss.; Magnolia, Ark.; Litchfield, Ill.; Griffin, Ga.; Glen- 
coe, Minn.; and Rockwell City, Iowa; where there is little industry 
and there can be little, if any, carrier competition ? 

We see only one answer—the noncompetitive traffic would shoulder 
the burden of the accumulation of these situations. 


IV. PRIVATE CARRIERS 


Under section 203 of the Interstate Commerce Act, paragraph 17, 
the term “Private carrier of property by motor vehicle” is defined as— 


any person not included in the terms “common carrier by motor vehicle” or 
“contract carrier by motor vehicle” who or which transports in interstate 
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or foreign commerce by motor vehicle property of which such person is the owner, 
lessee, or bailee, when such transportation is for the purpose of sale, lease, rent, 
or bailment, or in furtherance of any commercial enterprise. 

The Cabinet Committee report recommended that this definition of 
private carriage be redefined because of its infringement on the field 
of common carriers, constituting “a growing menace to shippers and 
carriers alike; is injurious to sound public transportation; promotes 
discrimination between shippers; and threatens existing rate struc- 
tures.” It also made it clear that the subject of legitimate private 
carriage was not in issue. 

The proposed legislation eliminates from the present definition of 
a private carrier the phrase— 


When such transportation is for the purpose of sales, lease, rent, or bailment, 
or in furtherance of any commercial enterprise— 


and substitutes the phrase— 


Provided, That such ownership, lease, or bailment was not undertaken for the 
purpose of such transportation. 

The American Retail Federation opposes this change in the pri- 
vate carrier definition because they firmly believe that— 

(1) it is unnecessary since its professed purpose is to pro- 
hibit “buy and sell” operations, which are already prohibited 
by the present act as applied through the “primary business test” 
in the Lenoir and Schenley cases; 

(2) unnecessary changes are unwise since they could be inter- 
preted in unforeseen ways and would enable the opponents of 
private operation to start the battle of litigation over again; 
and 

(3) any reopening of the definition could result in still other 
and ill-advised amendments. 

It is our contention that the present language in the act, as inter- 
preted in the Lenoir and Schenley cases by the Supreme Court, fully 
protects the legitimate private carrier, and the problem now is one 
of enforcement and not legislation. 


Vv. CONTRACT CARRIERS 


The Cabinet Committee report recommends that contract carriers 
by water and truck be redefined as— 
being that transportation providing services for like but otherwise equivalent 
to bona fide private carriage and require that actual, rather than minimum, 
charges be filed. 
The explanatory material following the recommendation adds three 
specific qualifications to make sure that— 
such carriers are of a specialized nature, and that they should be so regarded 
only if they clearly substitute for a feasible private carrier operation and do 
not perform common carrier services which would ordinarily be undertaken 
by common carriers. 

_ While it was agreed that members of the American Retail Federa- 
tion do not use the services of contract carriers to any great degree 
other than in so-called delivery operations which are largely within a 
city or State and not interstate, it was felt these changes would affect 
a great many of the contract carriers in operation and that the new 
definition is too restrictive and would unduly limit their operations 
to the detriment of the shipping public. 
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We do not oppose any strict enforcement of the present law or any 
changes necessary to redefine a contract carrier so as to eliminate 
from this category any operations which are truly common carrier in 
nature. As to the rates charged by contract carriers, we believe they 
should not be automatically raised to those of common carriers, but, 
as in other parts of the act, should be just and reasonable for the 
services performed. Under our proposed amended rule of ratemaking, 
the American Retail Federation believes that the rates of contract 
carriers should be predicated on the service they perform, under the 
contract approved by the Interstate Commerce Commission. To con- 
sider the effect of such rates upon the rates of common carriers is in 
complete contradiction to the ratemaking rule and the entire basic 
concept of the Cabinet Committee report. 


VI. SHIPPERS ASSOCIATION 


The present Interstate Commerce Act in section 402 c under the 
subject of shippers association reads: 

The provision of this part does not apply (1) to the operation of a shipper, or 
a group or association of shippers, in consolidating or distributing freight for 
themselves or for the members thereof, on a nonprofit basis, for the purpose of 
securing the benefits of carload, truckload, or other volume rates. 

For the past few years, some agitation has been aroused in this 
country toward shippers associations, their right to operate and the 
possibility of section 402 ¢ opening the way to nonregulate freight 
forwarder operations. 

The American Retail Federation maintains with all sincerity that 
American business has the right to ship its own merchandise as it so 
desires so long as it is a lawful enterprise and not a service to the 
public subject to regulation. 

While we are certain it is not the intent of this proposed legislation, 
the language can have but one effect and only one—the complete out- 
lawing of all shippers associations. It is contrary to the entire concept 
of our American way of doing business. 

We are definitely opposed to this provision of H. R. 6141 and 
H. R. 6142 and will continue to oppose in the future any legislation 
that will curtail, by statute or by administrative action, the right of 
shippers, groups of shippers, or nonprofit cooperative organizations 
of shippers to consolidate for themselves or for their members quan- 
tities of freight for the purpose of securing the benefit of quantity 
rate and services. 


VII. SUSPENSION RATES, FARES, OR CHARGES 


The Cabinet Committee recommends and H. R. 6141 and H. R. 
6142 provide, in keeping with its proposed revisions for a greater 
reliance on dynamic competition in ratemaking and a greater freedom 
in the exercise of managerial discretion, a more restrictive basis for 
the suspension of proposed rates. It recommends that the suspen- 
sion period should be shortened from 7 months to 3 months; the 
burden of proof should be placed on the carrier proposing the rate 
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change, except when another carrier files a protest, in which case the 
burden of proof will be on the protesting carrier; and— 

the power of suspension should be exercised only after the Interstate Com- 
merce Commission determines on the basis of factual information supplied by 
the protestant or as a result of its own investigation that the proposed rates or 
related matters are probably unlawful, and that making the rate effective would 
result in injury to the complainant and that in the absence of suspension, the 
complainant would have no adequate remedy. 

The American Retail Federation is strongly opposed to the provision 
in the recommendations shortening the suspension period from the 
present 7 months to 3 months. The Commission has not in the past 
and undoubtedly will not in the future be able to thoroughly review 
and render a decision in most cases within the proposed 3 months 
limitation. Asa result, the proposed rates will automatically go into 
effect and sometime later, perhaps many months, the Commission will 
render its decision. The shipping public is then left with the entire 
burden of securing refunds if the ecision is in their favor. 

This is an undue and costly responsibility to place upon the shoul- 
ders of the members of the American Retail Federation. Most of its 
members are small merchants located in the smaller communities 
without the know-how, facilities, or personnel to process such traffic 
matters. There would be only one answer to such a procedure—tre- 
funds would never be requested or made by thousands of small ship- 
pers and receivers and the result would be a windfall to the carriers. 

The American Retail Federation sincerely feels that the best inter- 
ests of its members, particularly the small ones, are being protected 
under the present regulation and that any drastic change as proposed 
would be injurious and costly. However, in the spirit of coopera- 
tion and deference to the underlying basic policies of this proposed 
legislation, it did approve a reduction in the suspension time from 7 
months to 6 months, and also generally approved with little discussion 
the other recommended changes. 


VIII. LESS-THAN-CARLOAD SHIPMENTS 


The American Retail Federation, while oe to a limited de- 


gree to the theories and statements expressed in the report of the 
Presidential Advisory Committee on Transport Policy and Organiza- 
tion, with objectives such as permitting greater reliance on competitive 
forces in ratemaking and the necessity for maintaining a modern 
and financially strong common carrier transportation system, is very 
deeply concerned and indeed is very disappointed that this report and 
the legislation before your committee did not touch on or even consider 
the very important problem of transportation services available for 
small shipments such as are shipped daily to hundreds of thousands of 
retail merchants located in every hamlet, village, town, and city in 
this country. 

The onaft shipper and the small retail merchant make up the very 
backbone of our economy, yet the Presidential Advisory Committee 
completely ignored this important segment of our national economy. 

The American Retail Federation, as already stated, represents some 
700,000 retailers and it naturally has been concerned with the obvious 
inadequacy of our common carrier transportation service on less-than- 
carload freight. 
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Today the retailer is literally “hanging on the ropes” because of the 
tremendous and fantastic increase in transportation costs on small 
shipments since the termination of World War II, and what is in- 
finitely more serious is the paenert of further increases. 

The railroads have virtually priced themselves out of the less-than- 
carload field of service through the imposition of the many horizontal 
increases in rates since June 1946, and through the cancellation of 
so-called less-than-carload exceptions ratings. Because of the terrific 
loss in less-than-carload tonnage, the railroads have curtailed service 
to such a marked degree that retailers cannot afford to use railroad 
facilities if they wish to get delivery of their merchandise in time for 
their requirements. 

While the several horizontal increases in less-than-carload rates on 
retail merchandise have been on the same percentage basis as carload 
traffic, yet the increase in dollars and cents on less-than-carload traffic 
has been much greater than on .the carload traffic. This has increased 
the spread between the carload and the less-than-carload rates to such 
an extent that the small merchant who does not have sufficient capital 
and a large enough business to warrant purchasing in carload lots 
finds himself in the unenviable position of being unable to compete 
successfully with his larger competitors who can and do buy in car- 
load lots. Merely as illustrative, I call attention to the spread between 
the le thatiaitioed and carload rates in effect in June 1946 on chairs, 
and the spread in effect today. In June 1946 the less-than-carload 
rates on chairs from Gardner, Mass., to Chicago was 51 cents per 100 
pounds in favor of carload shipments. Today, however, the spread 
in favor of carloads is $5.47 per 100 pounds. This maladjustment be- 
tween less-than-carload and carload rates was brought about by the 


cancellation of the exceptions ratings and the many horizontal in- 
creases in rates since June 1946. eee small retailers, paying 
u 


more than their share of the transportation 
petitively. 

Small manufacturers find themselves in much the same position as 
the small retailers with the result industry is becoming more and more 
localized. Obviously, this is not in the best interest of the public. 
A real reworking of less-than-carload rates is clearly overdue, yet the 
Interstate Commerce Commission, the railroads, and the Presidential 
Advisory Committee on Transport Policy and Organization com- 
pletely ignore this important problem. 

At this point, I should like to offer an exhibit (my exhibit No. 1) 
which should be enlightening. It will be observed that in 1946 the 
railroads handled 24.4 millions of tons of less-than-carload traffic, 
while in 1953 the railroads handled 8.3 millions of tons, and in 1954, 
6.9 millions of tons. The decline, 1946 to 1953, a better business year 
than 1954, was over 66 percent. For this class of traffic, tons and reve- 
nue in the first 6 months of 1955 were 3.8 and 0.05 percent lower than 
in the same period in 1954. 

I now should like to offer my exhibit No. 2. This is a comparison 
of tons of less-than-carload revenue freight originated with gross 
freight revenue on less-than-carload traffic. It will be observed that 
the railroads’ revenue per ton in 1954 reached an alltime high of 
$39.27, while in 1946 the freight revenue per ton was $19.67. 


rden, are crippled com- 
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In 1948 the railroads gross less-than-carload revenue reached an 
alltime high of $523,677,000 while in 1954 it had dropped to $273,- 
541,000, a shrinkage of $250,136,000. 

Obviously the railroads gained nothing by increasing less-than- 
carload rates to such fantastic proportions as they have done with 
the sanction of the Interstate Commerce Commission since June 1946, 

The less-than-carload problem is a great and important one and 
should be solved promptly if we are to maintain an adequate trans- 
portation system. It is not an insurmountable probelm; and in the 
public interest and in the interest of the railroads, action should be 
taken without further delay. 

(The exhibits referred to are as follows :) 


Exuisit No. 1 


Comparison of cars of merchandise less-than-carload lot loaded with number 
of tons of less-than-carload lot revenue freight originated, showing tons per 
car 


[Base figures authority, Railroad Transportation, a Statistical Record, 1911-51, by AAR Bureau of Railway 
Economics, except that 1952 and 1953 figures are taken from ICC freight commodity statistics statement 
Q-500 for the years 1952, 1953, and 1954] 


Cars loaded Revenue 
(merchandise, freight 
less-than- originated | Tons per car 
carload lot) (less-than- 
earload lot) 


Thousand tons 
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1 Not available. 
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Exuisit No. 2 


Comparison of tons of less-than-carload lot revenue freight originated with 
gross freight revenue on less-than-carload lot traffic, showing revenue per ton 
on leas-than-carload lot freight originated 


Revenue | Gross freight | Freight rev- 
freight revenue enue per ton 
originated (less-than- (less-than- 
(less-than- | carload lot) | carload lot) 
carload lot) 


Thousand tons| Thousands 
$512, 529 
514, 721 
429, 350 
340, 141 


Note.—The increase in revenue per ton, 1953 over 1945 is 111 percent. That is, the 1953 figure is 211 per- 
eent of the 1945 figure. Over 1946, 1947, and 1950, the increases are 99, 69, and 20 percent respectively. 

Base figures authority, Railroad Transportation, a Statistical Reco. d, 1911-51, by AAR Bureau of Rail- 
way ae except that 1952 and 1953 figures are from ICC freight commodity statistics statement 
Q-500 series. 


Comment: This exhibit shows that despite the increases in rates since 1946, the total revenue on less-than- 
carload lot freight dropped substantially. Revenue per ton in 1954 reached an alltime high of $39.27. 


APPENDIX 
NATIONAL ASSOCIATIONS 


American National Retail Jewelers Association 
Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 
Institute of Distribution, Inc. 

Limited Price Variety Stores Association, Inc. 

Mail Order Association of America 

National Appliance & Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of Music Merchants, Inc. 
National Association of Retail Clothiers & Furnishers 
National Association of Shoe Chain Stores 

National Foundation for Consumer Credit, Inc. 
National Industrial Stores 

National Luggage Dealers Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Tea & Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
Retail Paint & Wallpaper Distributors of America, Inc. 
Super Market Institute, Inc. 

Women’s Apparel Chains Association, Inc. 
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STATE ASSOCIATIONS 


Arizona Federation of Retail Associations 
Arkansas Council of Retail Merchants, Inc. 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 

Georgia Mercantile Association 

Idaho Retailers Association, Inc. 

Illinois Federation of Retail Associations 
Associated Retailers of Indiana, Inc. 
Associated Retailers of Iowa, Inc. 

Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 

Maine Merchants Association, Inc. 
Maryland Council of Retail Merchants, Inc. 
Massachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Missouri Retailers Association 

Nebraska Federation of Retail Associations, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 
Pennsylvania Retailers’ Assoication, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Associations 
Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association, Inc. 


Mr. Wuu1ams. Thank you, Mr. Webber. 

Are there any questions ? 

Mr. Dotiiver. You refer to action that should be taken without 
further delay. What do you mean by that? 

Mr. Wesser. Sir, this less-than-carload problem is something that 
we have been seriously considering, as I said, since 1946. The Ameri- 
can Retail Federation as such has been considering it for the last 2 

ears and we now have a committee working on it and are going to 
hen it further at our next meeting in Denver at which time we hope 
to bring forth some suggestions at least from the federation of what we 
think could and should be done on that problem. 

Mr. Dottiver. The thing that prompted my question was the previ- 
ous part of your statement had totes mostly on the negative side in 
opposition to the proposals now before us. Do you have any affirma- 
tive proposals to present at this time? 

Mr. Wesser. No, we have not anything at this time. 

Mr. Dotuiver. Thank you. 

Mr. Wuu1aMs. Thank you, Mr. Webber. 

Mr. Hale has a question, Mr. Webber. 

Mr. Hate. Is it your feeling that a substantial reduction in less- 
than-carload rates would bring back a lot of business to the rails and 
improve their situation ? 
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Mr. Wesser. I might say that we feel that some reduction in less- 
than-carload rates should be made to bring the volume back. Along 
with it and just from my own thinking, the railroads have to bring in 
volume rates, er service, modernization, and many other thin 
in general. The big part of the small shipment today is the terrifically 
terminal cost in each town, the high pickup and deliveries cost, labor 
and so forth. 

The handling cost, and what we call our laundry bill of lading, 
where on small shipments you have bills of lading sometimes 4 and 5 
feet long on total charges that might be $3 or $4, where more than 
that could be saved by the carriers and industry in not having to make 
out such tremendous bills of lading. 

We are thinking now of perhaps eliminating the classification as 
such and getting shipments on the purge of first-class rates based on 
volume made in one day, something similar to the tests that the Rail- 
way Express Agency is making. However, those are just general 
thoughts that we have at the present time. I may say it is the $64,000 

uestion today and I think the railroads, the trucklines, all transporta- 
tion agencies, and industry as a whole, will be very thankful when we 
get the answer to it. 

Mr. Wiiu1aMs. Thank you, Mr. Webber. 

Mr. Wesser. Thank you, gentlemen. 

Mr. Wuu1aMms. Mr. Joe G. Fender, representing the Houston Ship- 
pers Association and Dal-Worth Shippers Association. 


STATEMENT OF JOE G. FENDER, REPRESENTATIVE OF THE HOUSTON 
MERCHANT SHIPPERS ASSOCIATION AND DAL-WORTH SHIPPERS 
ASSOCIATION 


Mr. Fenper. Mr. Chairman, my name is Joe G. Fender. I am from 
Houston, Tex., which I trust will turn out to be within someones’ 
district 1f the legislation proposed here gets serious consideration 
down the line. 

I am appearing on behalf of Houston Merchant Shippers Associa- 
tion and Dal-Worth Shippers Association. Houston Merchant Ship- 
pers Association is located at Houston and Dal-Worth has its head- 
quarters in Dallas, Tex. 

Each of these associations is incorporated and the members are 
associated for the sole purpose of consolidating their freight to obtain 
the benefit of railroad carload rates. Each association is conducted 
on a nonprofit basis. 

If I may be permitted, I would like to submit the entire member- 
ship list of each of these associations as an extension of my remarks. 
The lists show 45 members in the Houston association and over 125 
members in the association at Dallas. 

In that connection, I am sorry but due to a mixup between my 
office and mimeograph office, I failed to have appended to my state- 
ment the membership list to which I make reference, and with the 
committee’s permission, I would like very much to submit those mem- 
bership lists to be appended to this statement or, in any event, to 
appear in the record along with my remarks. 

Mr. Wit1ams. You will have that permission. 

Mr. Fenner. Thank you, sir. 
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These organizations are opposed to section 19 of the House bill 6141 
and Senate bill 1920 and any change in the present wording and provi- 
sions of section 402, part IV of the Interstate Commerce Act in what- 
ever form such change may be proposed. Section 402 is the present 
section which reserves to shippers the right to pool or consolidate their 
own freight and thus obtain the benefit of freight savings on volume 
rates. 

Section 19 reads as follows: 

Sec. 19. Subsection (c) of section 402 of the Interstate Commerce Act, as 
amended, is amended (1) by inserting after ‘“‘(c)’’ the following: 

“(1) Except as provided in paragraph at the end thereof reading as follows: 

“*(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limitations, 
specified in such paragraph, or that making such exemption inapplicable to 
such person is necessary to carry out the purposes of this part and the national 
transportation policy declared in this act. In the administration of this para- 
graph the Commission shall consider, among other things which in its opinion 
are pertinent and relevant, the facts and circumstances surrounding the organi- 
zation and establishment of such activities; the scope of the activities, geo- 
graphically and as to commodities handled and persons served; the basis of 
charges, if any, for the service or services provided ; and the extent such activi- 
ties are in competition with the services of freight forwarders subject to this 
part.’ ” 

In complete explanation of the position which I take on behalf of 
my clients, I believe it necessary to go briefly into the background and 
history of the original commercial freight forwarder legislation, 
which now appears in part IV, of the Interstate Commerce Act. It 
will be recalled that there was no legislation providing for regulation 
of commercial freight forwarders by the Interstate Commerce Com- 
mission until May 15, 1942. 

Prior to that date freight forwarders were characterized as shippers 
by a long line of court decisions, and they had been held not entitled 
to operate under the Motor Carrier Act or to have the benefit of re- 
duced motor-carrier proportional rates. In 1941 the forwarders 
sought legislation, the original legislation, which would give them 
common-carrier status in the hope that they might obtain propor- 
tional rates by rail and motor carrier to which had theretofore in 
denied to them as shippers. 

A report of the legislative hearings on H. R. 3684 in March 1941 
shows that only the motor-carrier industry lent support to the for- 
warders’ request for carrier status, although the railroads, the ICC 
and the shipping public favored a regulation of forwarders for 
several reasons. 

Without going into great detail it was established by witnesses be- 
fore the committee that the forwarders had been discriminating 
between their large and small customers and engaging in other prac- 
tices commonly regarded as improper and unlawful, hearings 
H. R. 3684, pages 93-162. 

All page references hereinafter appearing are to these hearings 
unless otherwise indicated. Forwarders were shown not to be operat- 
ing carriers. Witnesses correctly stated that forwarders simply buy 
transportation for their shipper patrons, taking a profit from the 
difference between their own published rates and the volume rates 
charged by the carriers which perform the actual transportation 
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service. Their operations were described in part by John V. 
Lawrence for American Trucking Association as follows: 

The freight forwarding company * * * only selects such points as it wishes 
to serve * * * its investment is not sufficiently great but what it could walk right 


out and then the forwarding service which is spoken of so highly * * * would be 
no more (p. 254). 


In the words of another witness: 


They have an office in Minneapolis and probably $50 worth of furniture, but 
that is not an asset that we can get anything from, and I think that all of these 
forwarders ought to be required to put up a reaSonable bond * * * 


and— 


The forwarder’s investment is negligible and he turns his invested capital 25 
to 30 times a year. According to 1938 records of the Commission the motor 
carriers turn their capital about 3.2 times a year, and the railroads turn approxi- 
mately one-fourth of their capital investment each year (John V. Lawrence, 
p. 254). 


The ICC summed its views of the problem before the committee 
insofar as material now, as follows: 


From the information developed in the investigation conducted by this Com- 
mission and your subcommittee, it appears clearly, among other things: (1) That 
the freight forwarders are regarded by the carriers subject to parts I, II, III 
of the act as agencies which are important and often troublesome factors in 
transportation competition. (2) That while the forwarders usually publish 
schedules of their own rates and charges they do not adhere scrupulously to those 
schedules and give preference and advantage to particular persons when deemed 
necessary to attract traffic * * * 

A majority of the Commissioners believe that whatever useful purpose for- 
warders perform, could be performed by the carriers themselves through an 
expansion of their operations. 

But if forwarding agencies are to be allowed to exist, they should be suitably 
regulated. 


The forwarder legislation, when enacted, did not give the forwarders 
carrier status although they had requested it. 

Furthermore, it was obvious from the House reports that the for- 
warder legislation was enacted not for the purpose of protecting for- 
warders, but solely to regulate them and to protect the actual operating 
carriers and the shipping public. 

In connection with that original legislation, one thing I would make 
entirely plain, and that is this: The forwarder legislation when pro- 
posed, as appears from the legislative hearings, was intended to con- 
tain, as it did and does now, in section 402, the clearest of exempting 
provisions in favor of shippers such as those whom I represent, who, 
by corporate association or otherwise desire by their own efforts to 
consolidate or pool their freight on a nonprofit basis. 

Mr. Giles Morrow, when representing the forwarders in other hear- 
ings has said that prior to enactment of section 402, as it now stands, 
there was testimony— 
from several persons representing groups such as paper manufacturers, meat 
processors, and similar related industries who said they regularly pooled their 
shipments in order to effectuate a saving in freight rates (p. 1284)— 
and that exemptions in the law as now written were enacted to quiet 
their fears. 

Mr. Morrow’s statement, however, does not reveal the extent and 
implication of the testimony that was before the legislative committee. 
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In this connection, the witnesses who assisted in the drafting of the 
original forwarder legislation testified that it was intended by the 
freight-forwarder definition therein to include only freight forwarders 
operating for profit. 

As to the scope of operation contemplated by the exemption, witness 
Charles F. Nielson, on behalf of the Los Angeles Chamber of Com- 
merce, testified as follows—this is in reference to the nonprofit asso- 
ciations and operators: 

In the belief two or more shippers, or any bona fide nonprofit association 
or corporation should not be prohibited from consolidating their own property 
at the prevailing carload rate plus a nominal loading charge and, when operating 
ing this manner, they should under no circumstances be classified as a freight 
forwarder or be compelled to file tariffs, and so forth, with the Commission, a 
resolution was adopted by the Los Angeles Tariffic Managers’ Conference in a 
special meeting held on March 11, 1941, to recommend that the definition of 
the term “freight forwarder,” as outlined on pages 2 and 3 of H. R. 3684 and 
S. 210 be amended to exclude any bona fide nonprofit association or corporation 
consolidating the property of its members exclusively and to exclude the indi- 
vidual shipper who has the nucleus of a carload shipment which he consolidates 
with other shippers of commodities of the same general character (p. 195). 


Walter S. Franklin, vice president in charge of traffic for the 
Pennsylvania Railroad, while loosely using the term “pool car” de- 
scribed and recommended exemption for nonprofit shippers associa- 
tion as commonly operated then and now in the following testimony: 

There is an unknown but nevertheless large number of shipper organizations 
operating so-called pool cars. The operations are conducted in several ways. 
Some are through cooperatives, others through hired organizations, and still 
others through independent concerns in which the shippers have no financial 
interests but do have control through the traffic which they ship. All of these 
are predicated on shipping what would otherwise be less-carload shipments 
at something higher than the carload rate but substantially less than the less- 
carload rate (p. 419). 

The extent of shipper interest which produced the section 402 exemp- 
tion is further anperent from the testimony of John B. Keeler, who 
oneeerta for the National Industrial Traffic League. In the words 
of this witness the league membership is comprised of “many thou- 
sands of shippers and receivers of less-than-carload freight.” __ 

On behalf of the league, Keeler specifically recommended definition 
of the freight forwarder to include those only that were transporting 
for the general public with specific exemption in favor of nonprofit 
shippers associations, as follows: 

Nothing in this act is to be construed as limiting the right of a shipper or 
group of shippers from consolidating freight themselves on a nonprofit basis 
or by employing an agent to do so, into carloads or into volume tonnages so as 
to obtain lower rates which are in effect and lawfully on file with the Commission. 
Such shipper or group of shippers will not be subject to the Freight Forwarder 
Act (p. 342). 

Other witnesses spelled out that practices which included associa- 
tions of —— on a nonprofit basis for the purpose of consolidating 
freight and obtaining the benefit of valtvond volume rates should be 


protected and not foreclosed by “change” in the proposed legislation. 

Charles F. Nielson, page 273; Daniel Bustran for Delaware Ship- 

ers Association, page 298; Leonard F. Mongeon, National Retail 

ry Goods Association, page 320; Paul C. Kelly, American Retail 
i 


Federation, G. R. Parone, Miami Valley ie Association pages 
389-390; A. L. Reed, Texas Industrial Traffic League, page 392; 
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Walter S. Franklin, vice president in es of traffic, Pennsylvania 
Railway Co., page 419; Stephen F. Dunn, Furniture Manufacturing 
Association, pages 461-462; James C. Ingebretsen, Los Angeles Cham- 
ber of Commerce. 

Mr. Hatz. When was this? 

Mr. Fenver. That is in connection with the initial regulations of 
freight forwarders. The hearings were before this committee, I 
believe, in 1941, sir. 

Finally, in connection with Mr. Morrow’s statement, the fact that 
the particular nonprofit shippers’ associations referred to by Mr. 
Morrow were engaged predominantly in the manufacturing of or 
processing and shipment of a single commodity or related commodi- 
ties is not in any event material to the problem before this committee. 

Manifestly the operations of such groups are not distinguishable 
in principle from the operations of nonprofit associations of mer- 
chants such as I represent who deal in a variety of commodities. 

It has been charged that there are now associations which are not 
bona fide or lawful and, therefore, in violation of part IV, that are 
handling freight in competition with freight forwarders. Flagrant 
violations of such unidentified associations have been described. 
There has been no suggestion that any of the enforcement sections 
of part IV be amended. 

here has, However, been a suggestion that the present basic law 
must be changed because the court decision in Pacifie Wholesalers 
Association v. ICC makes it difficult to define a nonprofit association. 

It would seem reasonable, certainly, before changing the law to look 
closely at the decision in Pacific Coast Wholesalers case. The Pacific 
Coast Wholesalers proceedings were a part of the Commission’s inves- 
tigation under /'2 parte 160 reported initially in 264 Interstate Com- 
merce Commission and 134 on November 26, 1945, by division 4. 
Therein the Commission considered the operation of a group of indi- 
viduals and companies which were associated for the purpose of 
consolidating their freight and securing the benefits of railroad vol- 
ume rates. 

The association had a general manager who directed operations. 
He was paid a straight commission on all freight handled by the 
association, subject to little supervision from the association members. 
The ICC ruled that such operations were bona fide nonprofit opera- 
tions and as such not subject to regulation. 

The type of association involved in Pacific Coast Wholesalers case 
is the type of association which is at present operated by persons and 
companies in the merchandising business. The associations which I 
represent are similar from the standpoint of operations and their 
organization is basically the same. 

After the date of the Pacific Wholesalers decision by division 4 it 
came to the attention of the Commission that some shipments were 
handled in Pacific’s service either on a freight allowed or prepaid basis. 
Therefore, the Commission set the case for further hearing and after 
deliberating on the new facts before it. in 269 I. CG. C. 504. held that 
the handling of prepaid or freight-allowed shipments was improper. 

Pacific Coast wholesalers took this case to the courts, which in 81 


F, Supp. 991, affirmed ; 338 U. S. 689 reversed the Commission holding 
with respect only to the prepaid and freight-allowed shipments, but 
78456—56—pt. 2-33 
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not with respect to the prior holding by the Commission which had 
approved Pacific’s basic operations. 

In other words, there was nothing in the Pacific Wholesalers case 
as it went to the Supreme Court except the prepaid and freight-allowed 
shipments. The basic operations, as reviewed by the decision of Inter- 
state Commerce Commission, were held by that body to be lawful, and 
that initial decision was allowed to stand and it remains the law today. 

The bill before this House is not to amend the present law so as to 
preclude an association from handling prepaid and freight-allowed 
shipments for nonmembers. That, however, is all that was involved 
in the Pacific Coast decision by the Supreme Court. 

It seems to have been forgotten, but it is true that the law as it is 
now written contains provisions which deal stringently with violations 
under part IV. There are, in fact, the same general provisions for 
enforcement under part IV as in other parts of the act and the Com- 
mission’s authority with respect thereto is the same. 

Section 403 (f) gives the Commission general investigative author- 
ity which it has exercised in the past and continues to exercise. Also, 
part IV provides that if, after investigation, unlawful activity is dis- 
covered, mandatory injunction is available to the Commission under 
section 417. 

There are penal provisions for violation under section 421 and suc- 
ceeding sections, and the Commission has access to books and records 
of suspected violators, under part IV and under other parts of the 
Interstate Commerce Act, parts I, IT, and ITT. 

Under the powers granted in section 403 the Commission has not 
been embarrassed by the Court’s decision in Pacific Coast Wholesalers 
in any case which it has been fit to investigate. In fact, activities of 
any individual corporation or association which have been disclosed 
by Commission investigation to be not limited to the normal operations 
of a shipper’s agent or association, and instead to reflect all the essen- 
tial characteristics specified in the forwarder definition, have been 
held to be forwarding activity and have been regulated as such. 

This is true notwithstanding the operators referred to themselves 
as pool car operators, warehousemen, shippers’ agents, or nonprofit 
shippers’ associations. That is the law of the Commission’s holdings 
in Vendors Consolidating Company, Incorporated (265 ICC 719 
(724)); Hopke Freight Forwarder application (265 ICC 726 (730)) ; 
Sterling Cartage Company (265 1c 589 (592)); R. 7. C. Terminal 
Corporation (265 ICC 527 (531)). 

A very recent decision in this vein is Parcel Warehouse, Incorpo- 
rated (11 FCC 487). 

While the forwarders have said that it is not the purpose of the 
proposed amendment to embarrass any bona fide association in its 
present operation, we cannot believe that to be true. If it is true, 
the intent finds no expression in the language of the bill. 

We direct attention to the language which gives the Commission 
authority to make the exemption as declared by Congress— 
inapplicable where it is the Commission’s judgment that making such exemption 
inapplicable to such person is necessary to carry out the purposes of this part 
and the national transportation policy declared in this act 
and to the standards under which authority is delegated to the Com- 
mission to take such action. It is our view that under the so-called 
standards therein provided any nonprofit shippers association, how- 
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ever bona fide under present law, may be precluded from operating 
in the future. 

Our reason for so thinking is that such standards are wholly nebu- 
lous and unrealistic. The language of section 19 is similar to the 
language of Senate bill 2713 which drew a storm of protest. 

It is also similar to the old NRA legislation delegating authority to 
the President to eliminate unfair competitive practices and to “con- 
serve natural resources.” That legislation which was held uncon- 
stitutional by the Supreme Court in Panama Refining Company v. 
Ryan (293 U. S. 388), was characterized by Judge Cordoza in Schec- 
ter Poultry Corporation v. U. S. (265 U.S. 495, 553) as “delegation 
run riot.” We object to the delegation of authority in section 19 on 
much the same basis. 

Houston Merchants Shippers Association and Dal-Worth Shippers 
Association feel that valuable rights are at stake in this legislation 
and they have no desire to give the Commission or any other adminis- 
trative body a blank check under unrealistic or insubstantial legisla- 
tive guides, 

Some of the standards now proposed deserve special comment. In 
the first place, there is no guide or meaning to the national trans- 
portation policy insofar as freight forwarders are concerned. The 
transportation policy obviously was formulated without reference 
to freight forwarders because it was enacted in 1940. 

Freight forwarders were not regulated under the act until 1942. 
The transportation policy was designed among other things to pro- 
tect the “inherent advantages” of the several types of carriers. Freight 
forwarders are not operating carriers as has been explained, and they 
have no “inherent advantages” as such which have had legislative 
recognition. In the language of the ICC, when it appeared in con- 
nection with the original freight forwarder bill, forwarders have been 
“allowed to exist” or should be allowed to exist under suitable regula- 
tions and they were allowed to exist under the original legislation as 
it was enacted. 

Forwarders only achieved the status of carriers for a limited pur- 
pose in 1950. They have never been held entitled to the protection 
which is accorded operating carriers. 

Furthermore, granted that the language of the national transporta- 
tion policy has some place in the construction of the certain parts of 
the acts. it has no business operating in direct contradiction of any 
of its express provisions. Where the act speaks plainly as it does in 
section 402, general purposes as expressed in the general policy neces- 
sarily go out the window. 

At least that is elementary statutory construction from a lawyer’s 
point of view. As a matter of commonsense, there is no reason why 
an overall transportation policy which had no reference to freight 
forwarders in the first place should be substituted by discretion of the 
Commission for a congressional intent plainly expressed to the con- 
trary. 

I <eteik there to the exempting provisions of section 402 as contained 
in the present law. The other standards such as scope of the activi- 
ties geographically have no relevance to the bona fides of nonprofit 
associations. If they do, my clients are out of business for they op- 
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erate cross country from New York and Chicago to Houston, Dallas, 
and Fort Worth. 

As to “commodities handled and persons served” some of the 
H. M. S. and Dal-Worth members are large merchants, some small, 
and their stock in trade consists of an immense variety of merchandise. 
These associations are in competition 100 percent with the commercial 
freight in the sense that an association’s handling of members’ freight 
deprives commercial forwarders of the business. 

here was a question asked of the preceding witness in connection 
with the competition between these cooperative forwarder groups 
and commercial forwarders. Whether you would call it relations 
between a group such as those I represent and the freight forwarders 
a competitive relation I do not know. 

I would say it is competition in the sense that if one of you gen- 
tlemen go home and sit down at your own table to eat a meal prepared 
in your home, it is competition in the sense that you in that situation 
are competing with the commercial restaurants. Our people, those 
that I represent, are not competing with commercial forwarders in 
the sense that they are out beating the bushes for new customers and 
attempting to divert additional traffic from the commercial freight 
forwarders. 

They are in competition, however, in the sense that freight from 
New York and Chicago to Houston consigned to members of the 
association is handled in association services and to the extent that it 
is so handled, of course the freight forwarders are deprived of the 
business, but my clients feel that that is their freight and it is their 
privilege to handle it in the services of their association if they see fit. 

Mr. Dotttver. May I interject a question there? With regard to 
the trucks or the services which the members of your association render 
by way of less than carload lot transportation, you do not own the 
facilities, neither trucks or rail cars or anything of the kind, do you? 

Mr. Fenver. They own no facilities at all, except possibly office 
furniture. 

Mr. Dotitver. You hire those facilities from common carriers? 

Mr. Fenver. Yes, sir; and the common carriers used, as far as over- 
head road transportation is concerned, are the railroads. Between 
Chicago and New York on the one hand, and Houston, Fort Worth, 
and Dallas on the other. 

Mr. Dotitver. Thank you. 

Mr. Frenper. There is no competition in any other sense. Still this 
might be held to place the associations at odds with one of the proposed 
standards. 

When the committee studies the overall concepts expressed in the 
proposed legislation it will be struck by the fact that nothing relevant 
to the true meaning of words such as nonprofit, shippers, and associa- 
tion, is in any way suggested by section 19. Such would be expected 
if implementing of legislative intent were its purpose. 

The truth is there is nothing which requires clarification in section 
402. The intent is plain. It specifically excludes shippers associa- 
tions to make doubly plain that they be not included in the definition 
and regulation of commercial forwarders. 

The purpose of the proposed legislation is not to clarify legislative 
intent, but to confuse. It will give to the Commission an unlimited 





TRANSPORTATION POLICY 1105 


discretion to declare an operation exempt or not, as it may be persuaded 
by the sponsors of this bill. 

My clients do not say that enforcement is the answer to the problem 
under the present law, because they do not concede that there is a 
problem. At least, no flagrant violations have come to their attention 
in Texas, and it is hard to conceive that such violations, if continuing, 
could escape notice or that the Commission cannot deal with them 
under available procedures. 

It of course is to the interest of bona fide associations, to favor en- 
forcement. We consider that our associations are bona fide. Still, as 
we see it, if there is any problem in that regard it is of little importance 
by comparison with the dangers in the proposed legislation. 

It has been charged that the volume of tonnage which shippers 
associations handle in competition with commercial freight forward- 
ers has greatly increased. That can be conceded, but where it is true 
will generally be found due to the forwarders consistent practice of 
charging what the traffic will bear. Shippers have been forced to take 
defensive measures. 

This is a matter which will be covered in testimony of other witnesses. 
than myself, who are nevertheless in my group. 

Aside from that, we believe freight-forwarder tonnage also has in- 
creased through the years. Whether it has or has not, however, it is 
the position of my clients that the right of a shipper to forward his own 
freight or pool and consolidate that freight with the freight of others 
which is guaranteed under present law should not be endangered in 
any respect. 

In that connection, it is reasonable to assume that merchants were 
consolidating their own freight as was their right, before commercial 
forwarders undertook, for compensation, to perform that service for 
them. Certainly, they were doing it before the forwarders became 
regulated carriers, so-called. 

My clients have instructed me to say for each of them that they will 
not relinquish their right to associate and do their own shipping vol- 
untarily. They cannot see why they should be forced to pay the for- 
warders to perform that service for them, and we concede that that 
may be the effect of section 19, if it is enacted into law. 

ontrary to what has been asserted, what is proposed by this legis- 
lation is without parallel in any other part of the act. No such pro- 
vision has been made or ae in the protection of any actual 
operating carriers subject to the provisions of parts I, IT, and ITI. 

For example, any man or men can build a railroad if they serve 
themselves only, and have the capital to undertake the project. No 
certificate of convenience and necessity from the Commission is re- 
quired. The same is true of any shipper, who singly or in concert 
with others, may see fit to invest his capital in a barge or barges to 
perform water transportation, still speaking of services for himself, 
for his company. 

Of course, every member of this committee is familiar with the 
extensive investment of shippers in private trucks which operate 
daily without, any suggestion that they are, or should be, subject to 
Commission regulation. 

Of course, in that connection I am familiar with the safety require- 
ments of part IV, but that, I think, has no relevance to the problem 
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here, the problem here being whether or not these cooperative non- 
profit associations shall be permitted to continue to operate subject 
to what the Commission may pronounce as to whether or not its 
operations should continue. 

In closing I direct attention to the fact that nonprofit associations 
such as Houston Merchants Shippers and Dal-Worth effect substan- 
tial freight savings for their membership. They also give an excellent 
service. These matters, however, have been left to other witnesses 
who can testify from firsthand knowledge. 

In that connection, I believe that Mr. Herberger, representing 
Foley’s Co., one member of the Houston Merchants Shippers, repre- 
sented to you that his company decided early in the period of its 
association with H. M. S. that it was saving upward of $50,000 a year. 
Other et will offer similar testimony. 

In closing, I would point out what appears to be the very strong 
relationship between section 19 of House bill 6141 and another bill 
which I gather from a comment of a previous witness is identified as 
House bill 9772. That bill, if it is the one I think it is, would require 
persons in the future who might attempt to engage in freight-forward- 
ing activity to meet a much more difficult burden of proof than has 
ever been imposed against applicants for that type of operating 
authority. 

I point to the relevance of the problem here. If section 19 as 
proposed should be enacted, it may very well result that under the 
studies which the Commission is to consider, an association such as 
Houston Merchants Shippers might be held to be in freight-forwarder 
status. If that were so, it ie be necessary for that association, 
if it expected to continue in operation, immediately to obtain a 

ermit. 
: However, under the provisions of House bill 9772 as I understand it, 
Houston Merchant Shippers would be up against the problem of show- 
ing then that the operations which it would propose to conduct under 
the permit which it seeks would not be detrimental to the interests of 
commercial frieght forwarders, 

Certainly, therefore, the groups I represent are opposed to the 
provisions of the House bill 9772. 

Gentlemen, thank you very much for your time, and your courtesy. 

Mr. Rocers. I have one question, Mr. Chairman. 

Mr. Fender, you speak of a cooperative nonprofit association 
that you represent. e reason that these associations are formed is 
because they are able to save money; is it not? 

Mr. Fenper. That is right, sir. 

Mr. Rogers. I mean that is where the profit would come in. Do I 
understand that they contribute a certain amount of money to the 
association so that the books are kept by the association and we will 
say, your fees, and other expenses are paid out of that association in 
that manner ? 

Mr. Fenver. As I understand, and I think this is pretty accurate, 
the way Houston Merchants Shippers, the one that I am closest 
to, is they started in busines with an initial capital contribution which 
was the membership fee. They took that to get the organization go- 
ing. They operate under a scale of rates which are designed to return 
the out-of-pocket expense of operation and no more. 
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If they see that the rates are not returning enough money to pay full 
expenses, the rates are immediately adjusted upward. If over a 
period of time the rates have been returning more than the actual 
cost of purchasing, the base transportation and paying the expenses 
of operation, the rates are returning more than that, then they are 
adjusted downward and the thing is kept at all times on an absolutely 
nonprofit basis in that way. 

Mr. Rocers. You are not taxes on a corporate basis, though, as 
an association ? 

Mr. Fenpver. Income tax you mean? 

Mr. Rogers. Yes. 

Mr. Fenper. No, sir. 

Mr. Rogers. I may be getting off the subject a little, but I had 
some communications, and I just wanted the record to show that I have 
had some communications, from people belonging to some of these 
associations that are criticizing some of the farm co-ops. I do not 
see how they reconcile their arguments, but it is all right. I just 
wanted to get the picture straight in my own mind to be sure about it. 

Mr. Fenper. I cannot see where there is any income as far as that 
operation is concerned. It is just a revenue that is brought in for 
the purpose of paying out-of-pocket expenses, and that is all there 
is to it. 

Mr. Rogers. I quite agree with you on that, but the point is simply 
this: The same purpose and the same result is obtained as is obtained 
in the manner of operating a farm co-op. I do not criticize your 
organization at all. As a matter of fact, I think they have done a 
grand job in many instances, but what I am pointing up is the fact 
that some members of various associations are writing in here and 
demanding that the farm cooperatives be taxed like corporations, and 
I am just wondering if your members understand that they are in the 
same legal boat as the farm co-ops. 

Mr. Fenper. All I can say, is this: That I just do not know enough 
about the farm cooperatives to debate the question with you and I 
have put the thing to you squarely on the basis of what I know about 
these operations, and as I see it there is no income there for tax. The 
net result of the organizations activities is a freight saving, that and 
no more. 

Mr. Rogers. And of course, your different members pay taxes in 
the aan that they are put in by virtue of the savings that they 
make 

Mr. Fenner. Absolutely. If, as a result of these savings, they make 
more money back at the store, they would necessarily pay more taxes. 

Mr. Dotutver. Would the gentleman yield? 

Mr. Rogers. Yes, sir. 

Mr. Dotuiver. Did I take it from your description of your finance 
operations there is no dividend paid back to the members, that is, they 
are compensated for any excess, by a reduction in rates? 

Mr. Fenver. That is correct. I am certain that is true in HMS. 
ae Meurzer. Dal-Worth refunds, whatever is left at the end of 
the year. 

Mr. Fenper. I am representing two associations here, and I have 
a fairly good knowledge of the operations of the Houston Association, 
a a the other. I understand that Dal-Worth Association may 
refund. 
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Mr. Dotutver. Makes a refund? 

Mr. Metrzer. Yes; of earnings to members prorated on the basis 
of their shares. 

Mr. Dotxtver. Would you repeat that? 

Mr. Mexrzer. Usually there is a small sum, maybe a few cents a 
hundredweight, that has to be prorated back at the end of the year. 
We like to keep it so we use that as operating capital. That will be 
covered in following testimony. 

Mr. Dotutver. Thank you. 

Mr. Wuu1aMs. Are there any further questions? 

Thank you, very much, Mr. Fender. 

Mr. Fenver. Thank you, sir. 

Mr. Witu1ams. The next witness is Renee Brown, representing 
Lewis C. Brown Co. of Houston, Tex. 


STATEMENT OF RENEE BROWN, APPEARING FOR LEWIS C. BROWN, 
CO., HOUSTON, TEX. 


Mrs. Brown. My name is Renee Brown. My husband and I own 
the Lewis C. Brown Co., of Houston, Tex. We are wholesalers of toys, 
housewares, and notions. We cater to the independent variety store 
and drugstore. Our annual volume is under a million dollars. 

I am here because I understand that a bill has been introduced in 
the House of Representatives which appears to be a serious threat to 
the continued existence of nonprofit shippers associations, referring 
namely to section 19 of House bill 6141. 

We have been a member of Houston Merchants Shippers Associa- 
tion, which is such a nonprofit association, for the past 5 years. I 
want to explain our concern over this matter and why we oppose the 
passage of this bill. 

First, our company has always had a problem on some items which 
we handle which our larger competitors are able to buy in carload 
quantities and ship at carload rates. Such items would include cer- 
tain items in games and toys which are a large part of our stock in 
trade. The carload rate utilized by our competitors is considerably 
lower than the less-than-carload rate on which we must ship. 

The large company’s saving in freight cost is passed on to the re- 
tailer in the form of lower prices. These prices are our competition 
and we must meet them to stay in business. 

Also, there has been a definite trend toward a higher markup for 
the retail variety store dealer during the past few years. This in- 
crease in retail markup has not been effected by higher prices to the 
consumer, but at a sacrifice of the wholesaler’s profit. 

The manufacturer’s prices have stayed at the same level to the job- 
ber. Without any material change in retail price the retailer’s markup 
has increased from 3314 to 40 percent and better on most items. This 
increase in retail markup has been wholly absorbed by wholesalers 
such as Lewis C. Brown Co. 

To further complicate our problem during this period we have 
experienced a material and steady increase in our own overhead costs. 
We have had no means of cutting down on that increase without cut- 
ting down on merchandise quality or service. The only cost factor of 
ee importance that could be reduced for us has been freight 
charges. 
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The average cost of bringing in merchandise from the manufactur- 
ing plant to our warehouse has ranged from 5 to 10 percent of the 
price of the item. It will be seen that a freight difference of 10 to 
15 percent can easily mean the difference to us between making a profit 
and selling at a loss. 

Before Houston Merchants Shippers were organized we found it 
necessary to use pool cars and water service to meet our competition. 
Neither of these services was satisfactory. 

By using pool cars we saved on freight charges to some extent. 
There is always, however, a very great loss of time involved in pool- 
car shipments. This is due to several factors. Pool cars are made 
up by a manufacturer when he has received a sufficient quantity of 
orders from wholesalers in a territory to make a fyll carload. 

First, therefore, there is a lapse of time from placement of our order 
until other orders in the required amount are received by the factory 
from other buyers in our area. Frequently this means a delay of 
8 to 4 months in the receipt of our goods. 

While the pool car travels by rail, there frequently are stops to 
unload before a shipment reaches us which means delay in transit. 
Also, while pool-car handling effects a saving, it does not entirely 
solve our cost problem. With slow delivery we must maintain an 
extra large inventory to serve our customers properly. 

That requires capital which boils down to a day-to-day cost which 
is substantial. Furthermore, on pool-car shipments the freight char 
is not limited to our share of the total carload rate. There are addi- 
tional charges assessed for stops to unload and we have a further 
charge for drayage from the railroad’s public tracks to our warehouse. 

The water service by Seatrain Lines which we have used, like pool 
car service, has been only a partial solution to our problems. This 
service is much better as far as the time element is concerned than 
pool car. Since each shipment goes as less than carload there is no 
delay in the manufacturer’s shipments. 

The big disadvantage, however, to the water service is the cost 
factor. While the less-than-carload water rate is less than the rail 
less than carload rate it is materially higher than the railroad carload 
rate which is available to our larger competitors. 

Houston Merchants Shippers has been the satisfactory solution to 
all of our transportation problems. Further, since we have had that 
service, we have been able to compete effectively with larger com- 
panies and at the same time hold our ground in the price squeeze 
between manufacturer and retailer. 

The overall charges of Houston Merchants Shippers have averaged 
at least 10 percent under railroad less-than-carload and freight for- 
warder rates. In many instances the savings have been greater. The 
savings can be shown by comparable rates on specified items. For 
example, games or toys. NOIBN from New York City carry a freight 
forwarder rate of $5.96 plus 3 percent tax. 

With water service the rate is $4.96 plus 3 percent tax. On this 
same commodity from the same origin Houston Merchants Shippers 
charges $4.15 with tax included. : 

To take a more specific example, a boxed gre that retails for $1.98 
costs on the average $11.40 per dozen f. o. b. New York. We charge 
the retail variety story $14.40 a dozen for this item. This gives us 
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a gross profit of $3 per dozen. On a usual weight of 25 pounds per 
dozen it costs $1.54 to bring this item in via freight forwarder or 
$1.28 per dozen via water. By handling in the Houston Merchants 
Shippers cooperative service we bring this item to Houston for a cost 
of 84 cents per dozen. The savings in freight charges is almost 50 
percent. 

There is a further substantial savings in use of Houston Merchants 
Shippers on all shipments weighing less than 100 pounds. Many of 
our commodities run into a large amount dollarwise with small weight 
involved. These would include such things as keychains, wallets, 
purses, cigarette lighters, and similar items. 

A shipment of this kind amounting to $200 might easily = only 
30 pounds. In order to make a 100-pound shipment we would have 
to have around $700 tied up in merchandise that might take us as 
long as 3 months to sell. To bring in a 20-pound shipment via freight 
forwarder would cost us $3.27. 

This same 20-pound shipment via Houston Merchants Shippers 
would cost $1.10. A 50-pound shipment would be billed at the 100- 

ound rate with the freight forwarders or a charge of $6.14. Via 
Touston Merchants Shippers the cost would be $2.38. 

Transit time of Houston Merchants Shippers has not only been a 
drastic improvement over pool-car handling but has at all times 
equaled or bettered railroad or freight forwarders service. We get 
a dependable 5-day delivery on New York shipments. 

To illustrate the difference between pool car and Houston Mer- 
chants Shippers service through Chicago, a typical shipment of toys 
from Auburn, Ind., would involve an average elapsed time between 


parsons of our order and delivery to our warehouse of 4 months. 
Je ore, this same shipment to Houston from the same origin in 


Houston Merchants Shippers service in 8 days. 

With the advantage of low charges and improved service from our 
shippers association, we are able to maintain a greater variety of 
stock on staples and also on seasonal and novelty items with a more 
rapid stock turnover than ever before. We can do this without in- 
creasing our capital outlay. 

We also get other benefits that we have never had from any com- 
mercial carrier. We are able to get delivery at times that are conven- 
ient to us. We can get rush delivery when we need it. On the other 
hand we can delay delivery without incurring any additional charges 
for storage or redelivery. 

This is very important to us during the fall of the year when in- 
coming shipments are unusually heavy and our warehouse is crowded. 
We get excellent tracing service and assistance with our claims. 

In conclusion, I can only say that any change in the law that would 
eliminate the service of Houston Merchants Shippers would work 
severe hardship on our type of business. 

Mr. Rogers. Mrs. Brown, you said here that pool-car delivery would 
be 4 months from Auburn, Ind. ? 

Mrs. Brown. From time of placement of our order until receipt of 
the goods; yes, sir. 

Mr. Rogers. However, by this other way you can do it in 8 days? 

Mrs. Brown. Because there is no delay at the manufacturing point, 
waiting until they receive sufficient orders to make up a full car. 
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Mr. Rogrrs. And the American Houston Merchant Shippers would 
be cheaper ? 

Mrs. Brown. That is correct, sir. 

Mr. Rogers. Is that the dynamic competition we have heard about? 

Mrs. Brown. If I might bring out, there are several factors that 
have to be taken into consideration: One, if a firm has trackage, which 
we do not, we incur a substantial charge for delivery from the rail- 
roads public team tracks to our warehouse, which brings up the cost 
of the pool-car shipments. 

Mr. Dotuiver. Do you escape that in your association ? 

Mrs. Brown. Yes,sir. We get store-door delivery. 

Mr. Wiutu1ams. Thank you, Mrs. Brown. 

Mrs. Brown. Thank you, very much. 

Mr. Wiriu1aMs. I believe our next witness is Mr. Bryan D. Locke, 
representing the Monnig Dry Goods Co. and Dal-Worth Shippers 
Association. 


STATEMENT OF BRYAN D. LOCKE, REPRESENTING THE MONNIG 
DRY GOODS CO. AND DAL-WORTH SHIPPERS ASSOCIATION 


Mr. Locke. Mr. Chairman and members of the committee, my name 
is Bryan D. Locke. I am traffic manager for Monnig Dry Goods 
Co., who operate a retail department store at 500 Houston Street, and 
a wholesale jobbing house at 1621 Main Street, Forth Worth, Tex. 
My mailing address is Box 2200, Fort Worth 1, Tex. 

The firm I represent is a member of the Dal-Worth Shippers Asso- 
ciation, which is a nonprofit shippers association of Fort Worth and 
Dallas members. The association operates under a charter from the 
State of Texas. I am chairman of the association’s membership com- 
mittee, a director, and a past president. 

My statement before your committee is directed to section 19 of 
H. R. 6141 which proposes to make certain amendments to section 
402 (c) part IV of the Interstate Commerce Act. This section 
exempts certain persons and groups from certain provisions of the act. 
We are opposed to any change in section 402 (c) as now effective for 
reasons that will be further developed later in my statement. 

For the committee to properly consider this bill, I believe it is nec- 
essary to recite some of the reasons that led us to become interested 
in halite organize and becoming a member of a shippers association. 
I will try to do this as briefly as possible. 

In the latter part of 1948 and early 1949 after forwarder and rail 
rates had been increased 5 times for a total of 7214 percent, individuals 
and groups began discussions as to what could be done to offset these 
tremendous and fast-recurring increases. 

These discussions were after we felt we could not expect any relief 
from freight forwarding industry. We had been protesting to their 
local and regional representative about the extent of the increases in 
their rates, especially from New York City. 

We knew that they did not give pickup at shippers door on Man- 
hattan Island, and that the rail lines did not make a charge for the 
loading of their cars. Another thing we protested about was the 
amount they increased their rates to us over and above the increases 
in their rail rates. This is shown by the following example: 
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Assume that the Interstate Commerce Commission has authorized 
a 10-percent increase in the rail carload rate and a 10-percent increase 
in the forwarder rate. Further assume that the carload rate is $1 per 
hundredweight and the less-carload rate $2 per hundredweight. 

Then, the increased cost to the forwarder is 10 cents, but the increase 
to us, his customer, is 20 cents—10 percent of the $2 rate. In this man- 
ner, the forwarder has made a profit on every one of the increases in 
rail carload rates for the Commission has given the forwarder the same 
percentage and every increase granted the railroads. 

Since the forwarder did not have to pay pickup drayage charge, nor 
loading charge in New York City, we felt that his rates from there 
should be on a substantial lower basis than from points where they 
did have to pay for these two services. As stated previously, we could 
not get the forwarders to see our way. 

The Commission also denied a suspension of increased forwarder 
rates requested by the Fort Worth Chamber of Commerce in 1948, 
The Commission also denied a request for suspension of forwarder 
rates in Ex parte 196 in March of this year. This request was filed by 
ve National Retail Dry Goods Association, of which we are a mem- 

er. 

New York City and the immediate area is the largest source of sup- 

ply for department stores and their commodities bear probably the 
1ighest rating and rates of any industry. That is the reason that de- 
partment stores form the nucleus of all shipper associations. I might 
add that this is the point usually from which a shippers’ association 
begins operation, New York City. 

I would like to call your attention to the fact that there has never 
been a general investigation by the Commission of the reasonableness 
of forwarder rates. Also, that the increases granted in forwarder rates 
has been granted with a minimum or no evidence of need from the 
forwarders. 

Whenever the railroads have petitioned for an increase in rates, the 
forwarders have said, “We want the same increase,” and they have 
gotten it. The Commission has gone along with the idea that for- 
warder rates should be no less than rail, although the forwarder started 
and built his business before the railroads gave free pickup and deliv- 
ery, and the forwarder offered this saving in the twenties and thirties 
which at a minimum at that time was worth 20 cents per hundred- 
weight. They also had rates considerably below rail less-than-car- 
load rates. 

It is my opinion that if the freight forwarders had offered a 50-cent- 
per-hundredweight reduction in their first-class rate from New York 
City only, at the time in 1948 and 1949 we were discussing organizing 
a shippers’ association, we would never have organized. I believe this 
to be true of most all the other associations. 

They did not do this; but, in 1955 after they had lost much of this 
high-rated New York traffic, they published rates on 1,500 and 5,000 

ounds, which was lower than our association rates. These rates would 
have been acceptable in 1949, but we could not afford to use their serv- 
ice at this late date for there was no assurance of the permanency of 
the rates. If we had withdrawn the tonnage from our association car 
and put it in forwarder service and then the rates were canceled, we 
would have been back where we started from in 1949. 
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The last page of my statement is a schedule of the rail-carload 
rates, the forwarder first-class rates, and our shipper-association rates, 
from New York to Fort Worth-Dallas for the period from 1946 to 
March 7, 1956, the date of the last increase. The through-carload 
rate is made by adding the rates from New York to St. Louis to the 
St. Louis, Dallas-Fort Worth rate. All of the changes in all of the 
rates are shown. 

I would direct your attention to the carload rates which shows 
from 1946 to March 1956 there has been an advance of only $1.09, but 
in the forwarder class rates there has been an advance of $2.29, from 
$3.60 to $5.89; the forwarder exception rates have more than doubled, 
from $3.60 to $7.32. During this period our association has been 
operating, from March 1949 to present, there is only a 5-cent difference 
in the rate after several ups and downs in the rates during this 

eriod. 
: It will be seen August 1, 1949, there was a reduction of 45 cents 
in the rail-carload rate from New York to St. Louis, but none of this 
reduction was passed on to the forwarders patrons. In August 1955 
there was a 15-cent reduction in the St. Louis to Dallas-Fort Worth 
rate, but none of this reduction was passed on either. 

These figures are cited in support of my previous statements that 


we did not get fair treatment from the forwarders on our rates from 
New York. They furnished us the opportunity to make tremendous 
savings in our transportation costs, and we accepted. We did not 
go into a shipper’s association as a reprisal, but we consider we were 
forced to do so to get a fair rate. 

At the same time, these advances in forwarder rates were being made, 


all other types of transportation service rates were also being ad- 
vanced—express, parcel post, railroad, and motor carrier. But, worst 
still, for the department store, the minimum charges were doubling, 
tripling, and quadrupling. Still more reason for us to do some- 
thing to cut our costs and the shippers association has been the only 
answer for the small- and medium-sized merchant. Had we not 
been able to make savings as cited, we would have had to pass on to 
our customers these increased costs in higher prices. 

We get a fourth morning delivery of our car from New York, and 
this service is better than any other freight service and is equal to 
express service. Therefore, the need for a more expensive service 
is eliminated, except for an occasional air shipment. This is a very 
ui savings in addition to the difference in the rates per 100 
pounds. 

Since we pay no minimums in our car but only for the actual 
weight of each shipment, another great saving is made on this type 
of shipment of which there are many in the department-store business. 
Our cars move through from New York to Fort Worth without being 
opened, which materially lessens our claims for loss and damage and 
complete loss of packages. 

Our association was one of the earliest organized, and after we 
were successfully operating for several months it was only natural 
that other cities learned of our operation and organized similar as- 
sociations. This is the reason that associations have continued to 
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grow in number, and it is my opinion that they will continue to 
increase as long as the forwarders continue their present rate policy 
which I have shown previously. 

We are aware that the Commission in its annual reports to Congress 
has recommended that additional legislation be enacted on this subject 
In its 63d annual report it stated, in part: 

And numerous complaints have been received from freight forwarders caused 
by loss of traffic to such operations. 

I think it is significant that no interest except the forwarder has 
complained. A comparison of the rates shown in my rate statement 
indicates why they have lost traflic. We have here an instance where 
we are doing a job for ourselves better and cheaper than we can get 
someone else to do it, and we can see no reason why we should not be 
allowed to continue to do so. We do not think we can continue to 
operate under the conditions in this bill. 

In the past several years there have been several bills introduced 
in Congress on this subject and they have been almost identical in 
wording. The only one that progressed as far as committee hearings 
was S. 2713 in 1952. That bill was supported only by the forwarders, 
and undoubtedly that will be true of this bill insofar as section 19 is 
concerned, 

It would be well to take a look at who would benefit from this 
amendment to section 402 (c). Of the 60 class A forwarders—those 
reporting over $100,000 gross annual revenue—for 1954, the Big Three 
of the industry—Acme Fast Freight, National Carloading Corp., and 
Universal Carloading & Distributing Co., and companies owned or 
controlled by them handled 64 percent of the total tonnage and re- 
ceived 70 percent of the gross revenue. Thus, two-thirds of the bene- 
fits would accrue to three members of the industry. 

The Commission in its recommendations to Congress for additional 
legislation on this subject has cited the Pacific Wholesalers case, which 
the Supreme Court reversed the Commission’s decision, as the reason 
they were powerless to do anything further toward regulation of ship- 
per associations. 

The only issue decided in this case was the right of the association 
to handle prepay or freight allowed shipments. We do not think 
this one case, in which the Court said the Commission was wrong, 
justifies the legislation here proposed. The bill now under considera- 
tion is far reaching and has no relation to the problem before the 
Court in the Pacific Wholesalers case. In other words, we do not think 
sufficient showing has been made of the deficiencies of present law to 
justify this radical change. 

When we organized our association, it was in the belief that we 
would be subject to the enforcement procedures available to the Com- 
mission if there was anything unlawful or irregular in our opera- 
tions. Therefore, we based our organization and operation on this 
basis. A Commission representative inspected our records one time 
several years ago, and we presume they were found to be in order as 
we have heard nothing to the contrary. de: 

We contend the means to determine if an association is operating in 
compliance with present law is now found in section 402 (c) in the 
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phrase “on a nonprofit basis.’ This should be an easy matter to 
determine; and, if an associaion is not operating on a nonprofit basis, 
then it is not entitled to the exemption. 

However, in determining nonprofit we believe the amount originall 
collected is not the determining factor, but what is finally done wit 
the funds governs. In our association, any funds left over at the end 
of the year are prorated back to the members after authorization by the 
board of directors and audited by a certified public accountant. 

In previous committee hearings the forwarding industry witness 
has said that they did not seek to bring about the regulation of any 
bona fide, nonprofit shipping activity of shippers or groups of ship- 
pers. Nevertheless the bill under consideration here has language so 
ambiguous that it is difficult to tell what is meant. It might finally 
take a court decision to determine what is meant. 

The bill says that the Commission must consider— 

The facts and circumstances surrounding the organization; the scope of the 
activities, geographically and as to commodities handled, and persons served; 
the basis of charges, if any, for the service or services provided ; and the extent 
such activities are in competition with the services of freight forwarders. 

Are the members of a bona fide nonprofit shippers association in 
competition with freight forwarders when consolidating and shipping 
their own freight? We do not think so, but we fear what interpre- 
tation might be given this directive. Certainly you could not operate 
an association without charges. 

Then the question is, What is reasonable? What might be reason- 
able in one locality might not be in another. Does the “scope of the 
activities, geographically and as to commodities handled, and persons 
served” mean that you could have only one type of business as a mem- 
ber of an association and handle one type of commodity in a car, such 
as groceries, hardware, and so forth. If the answer is in the affirma- 
tive, then many smaller cities could not operate a car, as there would 
not be enough tonnage of one type or enough members of a particular 
class of business. 

We feel that any one of these clauses or conditions could be inter- 
preted in such a way that it would be difficult if not impossible for 
our association to operate. 

I will conclude my statement with a summary of the reasons we are 
opposed to the change proposed in section 19 at page 42 of H. R. 6141: 

(1) We do not believe we could continue in operation under the 
restrictions proposed. 

(2) We do not believe sufficient need of change in present law under 
section 402 (c) has been shown. 

(3) We do not believe that because we may be competing with 
freight forwarders on certain traffic is any valid reason for legislation 
solely for their benefit. 

I wish to thank the committee for the time allotted me, and if I 
can clarify any part of my statement, I will try to answer any 
questions you may have. 

(The following information was attached to Mr. Locke’s statement :) 
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Statement of carload rates, 30,000 minimum, freight, all kinds, New York to 
Fort Worth and Dallas, and freight forwarder and Dal-Worth Shippers Asso- 
ciation first-class rates from June 30, 1946, to Mar. 6, 1956 
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1 Rates do not include 3 percent transportation tax. 
2 Rates include 3 percent transportation tax. 

3 Dal-Worth organized February 1949. 

4 Varied with weight. 

Mr. Chairman. I would like to endorse the position of the NRDGA 
witness today, Mr. Derenthal, and likewise the opposition to H. R. 
9772, for the same reasons outlined by him. 

Mr. Wiitiams. Does that conclude your statement? 

Mr. Locke. Yes, sir. 

Mr. Wituiams. We thank you very much, 

Mr. Locke. Could I answer this gentleman’s questions? 

Mr. Dottiver. I was referring to refunds at the end of the year. 
What is your procedure in that respect ? 

Mr. Locke. In the first place we try to set the level of the rates so 
that there will be no surplus, but that is almost an impossible thing 
to do, so any surplus that we do have left over we just prorate back 
to the members on the basis of tonnage contributed. 

Mr. Dotrrver. You certainly do not want to put the rates so low 
that there is a deficit, do you? 

Mr. Locke. No; that is right. 

Mr. Douutver. Is there any distinction as to the kind of tonnage 
that is carried with respect to the amount of the refund ? 

Mr. Locks. No. 

Mr. Dottiver. It is just on tonnage basis? 

Mr. Locker. Yes. 

Mr. Dottiver. Do you maintain any type of reserve in your operat: 
ing capital? 

Mr. Locke. In your normal operations you will have a reserve for 
the simple reason that when a carload of freight is brought into Fort 
Worth or Dallas today by the railroad, the carrier probably in 2 or 3 
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days, is processing his freight bill. After he processes the freight bill 
and presents it to you, you have 48 or 96 hours to make the payment, 
depending upon if you are on his credit list. 

The association requires that charges by the members be paid within 
94 hours, so you have a lapse of time where you need very little, if any, 
capital to operate on. 

{r. Witu1aMs. There is no necessity for accumulating additional 
reserves throughout the years? 

Mr. Locks. No; we try not to accumulate more than just enough 
for operating expenses. 

Mr. Dotiiver. Actualiy, you have no capital investment except some 
office equipment ? 

Mr. Locke. That is right. 

Mr. Dotuiver. And you have a staff, I suppose, to process your going 
bills and so on? 

Mr. Locker. Yes; probably about 4 people, a manager and 2 or 3 
assistants. 

Mr. Wiiu1ams. Thank you, Mr. Locke. 

Mr. Locke. Thank you, sir. 

Mr. Witt1aMs. I believe the last witness scheduled to appear today 
is Mr. Durward Seals, traffic manager, United Fresh Fruit & Vegetable 
Association. 


STATEMENT OF DURWARD SEALS, TRAFFIC MANAGER, UNITED 
FRESH FRUIT & VEGETABLE ASSOCIATION, WASHINGTON, D. C. 


traffic manager of the United Fresh Fruit & Vegetable Association, a 
national trade association, with headquarters in Washington, D. C., 
having some 3,000 members, residing in all of the States, who are en- 
gaged in growing, packing, shipping, and distributing fresh fruits 
and vegetables. The United States Department of Agriculture esti- 
mates the annual consumption of food in the United States in 1954 
at about 1,526 pounds (retail weight) per person. Fresh fruits and 
vegetables accounted for 323.6 pounds, or 21 percent of the total aver- 
age diet. The fresh fruit and vegetable industry, therefore, repre- 
sents a large segment of the food industry of the United States. The 
equivalent of the retail value of all fresh fruits and vegetables mar- 
keted in 1954 was about $7 billion. 

Because of their nutritive value, their necessity in a balanced diet, 
and their importance as protective foods, there has been a rising trend 
for many years in the per capita consumption of these perishable com- 
modities. Increased per capita consumption and the growing popu- 
lation have caused more production and have thus required more 
transportation service, a service with which the fresh fruit and vege- 
table industry is vitally concerned. 

The United Fresh Fruit & Vegetable Association believes it es- 
sential to the welfare of the fresh fruit and vegetable industry, and 
to the public, that all effective transportation facilities be used to 
their greatest capacity in moving perishable food supplies from areas 
of production to consuming markets by the safest and most economical 
means. It is apprehensive, however, for reasons which I shall explain, 
that if certain of the provisions of these pending bills be enacted into 
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law, interagency competition (between railroads and trucklines, for 
example) will be radically reduced or will vanish altogether, to the 
eventual detriment of the fresh fruit and vegetable industry. 

Specifically, the United Fresh Fruit & Vegetable Association 
is opposed to proposed changes in these pending bills to the extent 
they deal with (1) the transportation policy; (2) the fourth section; 
(3) the suspension provisions; and (4) the ratemaking rules. In 
closing this statement it will be my purpose to note the approval by 
the United Fresh Fruit & Vegetable Association of the proposal to 
empower the Commission to order the curtailment or discontinuance 
of railroad passenger services or facilities in intrastate commerce. 


1. THE TRANSPORTATION POLICY 


We are more than a little perplexed over the purpose to be served 
by the proposed amendment of the transportation policy, for so far as 
we have been able to determine, there is nothing which could be done 
under the proposed revised transportation policy which could not be 
done under the present provisions, except as the proposed policy would 
seemingly encourage by silence the “unfair or destructive competitive 
practices” which are now prohibited. This prohibition has been many 
times considered by the Commission and by the courts and has come to 
have a definite and certain meaning. In heu of it we should have un- 
der the pending bills a number of phrases or clauses which, unless we 
are misinformed, have never been administratively or judicially con- 
strued. Those which have forced themselves unfavorably upon our 
attention are, toname but a few, “the free enterprise system of dynamic 
competition,” “technical innovations,” “new rate and service tech- 
niques,” “the highest standards of service, safety, economy, efficiency, 
and benefit to the transportation user and the ultimate consumer,” and 
“full competitive economic capabilities.” We are apprehensive that 
the net result of such generalized terms would be the aggrandizement 
of the strong and the submergence of the weak. Differently stated, we 
are fearful that the railroads would be able to drive their competitors 
out of the transportation field, thus terminate the salutary benefits of 
competition between railroads and motor carriers, and thereby in- 
crease their charges to an unreasonably high level while permitting 
their service to deteriorate. We should make it entirely plain that we 
do not favor any one transportation agency over another but that we 
do feel that each must be kept in existence to play its part, both as 
carrier and as deterrent to unreasonable rates and practices and inefli- 
cient service on the part of its competitors. Any other policy could 
not fail to militate against the long-range interests of our members. 

We respectfully request that the present transportation policy, 
which is understandable and has been successfully applied since 1940, 
be left unaltered. 

2. THE FOURTH SECTION 


The United Fresh Fruit and Vegetable Association makes no rep- 
resentation concerning the proposed amendment of the long-and-short- 
haul clause of section 4 of the Interstate Commerce Act, but it wishes 
to voice its earnest opp to the repeal of the aggregate-of-the- 


intermediates clause of that section. 
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This is by no means the first time that an effort has been made to 
repeal the aggregate of the intermediates clause of the fourth section. 

It will be recalled that in 1952, for example, in his testimony respect- 
ing S. 2754, Mr. Joseph G. Kerr, speaking for the Association of Amer- 
ican Railroads, urged that the aggregate of the intermediates clause 
be stricken from the fourth section, just as now proposed. According 
to Mr. Kerr, the effect of such elimination of the clause in question 
would have been to restore what he denominated the integrity of the 
published single-factor through rates. But such restoration could 
only be accomplished at heavy expense to the shippers, and we can 
conceive of no sound reason why they should be put to that expense. 

As the section now reads, the rail carrier is expressly forbidden to— 
charge any greater compensation as a through rate than the aggregate of the 
intermediate rates— 
with the right, however, to apply to the Commission for relief from 
the operation of section 4. Prior to the enactment of the aggregate 
of the intermediates clause, the Commission had held that it could 
make no general ruling that through rates should not exceed the sum of 
the locals and that each case could only be disposed of upon its own 
merits (Coffeysville Vitrified Brick & Tile Co. case (12 I. C. C. 498) ), 
but uniformly since the enactment of that clause it has held that 
through rates which are in excess of the sum of the intermediate rates 
between the same points over the same route are prima facie unrea- 
sonable. 

This principle has become so firmly embedded in the law and so 
generally accepted that the Commission maintains a rule, rule No. 56, 
in its Tariff Circular No. 20, which governs the construction and filing 
of freight-rate publications, under which the rail carriers are given 
express authority, on not less than 1 day’s notice to the public and to 
the Commission, to reduce to the actual aggregate of the intermediate 
rates any rate by a given route from point of origin to destination 
which is higher than the aggregate of the intermediate rates from 
und to same points by the same or another route. 

In addition, by paragraph (c) of rule 56 of Tariff Circular No. 20, 
the rail carriers are given authority to maintain in their tariffs a 
general holding out to apply to the Commission for authority to award 
reparation on the basis of. the aggregate of the intermediate rates 
over the route of movement whenever the applicable rate is higher than 
the aggregate of the intermediate rates over the route of movement. 

The rail carriers, furthermore, in recognition of the intendment 
of the aggregate of the intermediates clause of section 4 of the act, 
publish in many of their tariffs applicable to the movement of fresh 
fruits and vegetables, as well as all other commodities, a provision 
that, whenever the joint through rate exceeds the aggregate of the 
intermediate rates maintained in that tariff or any other tariff over 
the route of movement or over another route, the applicable rate will 
be such lower aggregate of the intermediate rates. 

The tariff provision comes into play in a vast number of instances 
on the movement of fresh fruits and vegetables moving by rail 
throughout the entire country. If it were not maintained in the 
tariffs, the rail carriers would be required to file with the Commission 
great numbers of so-called special-docket applications for leave to 
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award reparation to the basis of the lower aggregate of the intermedi- 
ates, or the shippers would be forced to file with the Commission 
formal complaints attacking the reasonableness of the applicable 
through rates. 

Thus a heavy burden would be cast upon rail carriers, shippers, and 
the Commission personnel. Cancellation of the aforementioned tariff 
provisions for application of the aggregate of the intermediates would 
result in collection by the railroads of hundreds of thousands, and per- 
haps millions, of dollars of added revenue to be subsequently involved 
in litigation. And such cancellation would be brought about merely 
because of the view, which we sincerely believe to be a mistaken view, 
that tariff simplification would result. 

The pending bills seem to contemplate that the railroads may pub- 
lish at their pleasure through rates which exceed the aggregate of 
the intermediates over the route of movement or over any other route 
and that the actual burden of procedure is thereupon cast upon the 
shippers to seek suspension of such publication, to oppose the joint 
rates if they are suspended by the Camboledon, and to bring com- 
plaints assailing the lawfulness of the applicable rates if suspension 
is refused by the Commission. This burden would be a heavy one. 
Many of the members of our association—probably the majority of 
them—do not maintain traffic departments equipped to prosecute com- 
plaints against the railroads in an effort to establish that described 
rates have been, are, or will be unreasonable, unjustly discriminatory, 
or unduly prejudicial and preferential, because in violation of the 
aggregate of the intermediates clause of the fourth section. Not onl 
are our members not in position to bear the burden of the described 
procedure, but it is our view that they should not have to do so. The 
circumstances would be even more aggravated if the proposed revised 
suspension provisions should become effective. 


3. THE SUSPENSION PROVISIONS 


Our objection to the proposed amendment of the suspension provi- 
sions of the act runs Peaapey to (a) the shortening to 3 months of 


the present 7-month period for which newly published rates may be 
suspended and (0) to the setting up of specific standards by which the 
Commission must be governed in determining whether or not to sus- 
pend such newly published rates. 

Beginning in 1910, when the Commission was given suspension 
authority, the suspension period was 120 days, with power in the Com- 
mission to extend it to a total of not more than 6 months, Subse- 
quently the total became 5 months. The suspension period was found 
too short, and in 1927 it was lengthened to 7 months. Yet now, when 
regulation is far more complicated than in the earlier days, it would 
be shortened to less than it has ever been. This seems to us to be all 
out of reason. It would be utterly impossible to conclude a proceed- 
ing in the stated period of 3 months. 

Unfortunately, morever, because of the brevity of the suspension 
period, a faulty record would almost inevitably ensue. Let us assume, 
for example, that at a formal hearing following suspension the rail- 
road respondents should place in evidence their supposed costs for the 
transportation under consideration. In the present states of the law 
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the protestants would be afforded an opportunity, following a con- 
tinuance of the hearing for a reasonable length of time, to rebut that 
evidence. ‘They would be given that opportunity because, as we all 
know, cost finding is not an exact science and transportation costs are 
not as readily ascertainable as the uninitiated might believe. But, 
with only 3 months from the date of suspension in which to bring the 
proceeding to rest, we may be certain that the protestants would be 
deprived of that opportunity. It is obvious that a miscarriage of 
justice would frequently result. 

And although the Commission, if increased rates take effect at the 
end of the proposed 3-month period, may by order require the inter- 
ested carriers to impound and record accurately the amounts received 
by reason of such records, with a view to refunding the portions 
found not justified, such power in the Commission would be meaning- 
Jess in the case of reduced rates and resulting discrimination between 
shippers and receivers of fresh fruits and vegetables. Even in the 
case of increases, moreover, it is easy to visualize many questions 
arising as to the proper party to whom refunds should be made, and 
there is the further fact that the majority of the members of this asso- 
ciation are not equipped to keep the requisite records or to file the 
requisite claims for refund. To sum up, then, the shortened suspen- 
sion period would be definitel saweuiaian 


We are opposed also, as already stated, to the restrictions which 
would be laid upon the discretionary suspension powers now vested in 
the Commission. As the law now reads, the Commission may exercise 
the suspension power— 


either upon complaint or upon its own initiative without complaint, at once, and 
if it so orders without answer or other formal pleading by the interested carrier 
or carriers * * *. 

Under the pending bills, however, the Commission could exercise the 
suspension power— 

only if it determines on the basis of factual information by sworn complaint, 
affidavit, or other evidence, furnished by the complainant, or as a result of its 
own investigation (a) that the rate, fare, charge, classification, regulation, or 
practice would probably be unlawful, and (0) that making such rate, fare, charge, 
classification, regulation, or practice effective would result in injury to the com- 
plainant, and (c) that remedies available to the complainant would, in the 
absence of suspension be inadequate * * * 

It must be remembered that under the Commission’s rules of prac- 
tice anyone seeking suspension of a proposed rate, fare, charge, et 
cetera (effective on 30 days’ notice) has at most only 18 days (12 days 
prior to the published effective date) in which to file a protest with 
the Commission. In that short time it would be quite impossible in 
the majority of cases for a protestant to assemble and adduce each of 
the 3 required types of proof. Not only is this true, but it is generally 
recognized that in statutes of this character it is preferable that stand- 
ards be set forth in general terms, with broad discretion left in the 
regulatory tribunal. As indicated by the Commission, furthermore, 
in its comments on the proposed bills, there is a serious question 
whether the public interest, of which the Commission is the guardian, 
as distinguished from private interests, could be protected adequately 
if the pending bills should so sharply curtail the Commission’s sus- 
pension power. 





1122 TRANSPORTATION POLICY 


4. THE RATEMAKING RULES 


Since it is our understanding that a number of other witnesses have 

gone at length into the subject of the proposed revised ratemaking 
rules, we shall speak of this only briefly, although we hope that it will 
not be concluded from this that we have no great interest in this fea- 
ture of the pending bills. To the contrary, we are vitally interested 
in this for the same reasons, substantially, that actuated our expressed 
opposition to the proposed revised transportation policy. That is, 
we are immediately and deeply concerned with the proposed provision 
of section 15 (a) that— 
In determining whether a rate, fare, or charge, or classification, regulation, or 
practice to be applied in connection therewith, results in a charge which is less 
than a reasonable minimum charge, as used in this act, the Commission shall not 
consider the effect of such charge on the traffic of any other mode of transporta- 
tion; or the relation of such charge to the charge of any other mode of transpor- 
tation; or whether such charge is lower than necessary to meet the competition 
of any other mode of transportation * * *, 

Who can doubt that the effect of this provision would be to free the 
railroads and the motor carriers of all competitive restraints and thus 
actually, paraphrasing the language of the present transportation 
policy, to encourage unfair or destructive competitive practices? And 
who can doubt, in recognition of the overwhelmingly greater financial 
resources of the railroads, that eventually these unfair and destruc- 
tive competitive practices would drive the motor carriers to the wall 
and deprive the Dipieiers and receivers of fresh fruits and vegetables 
of the healthful competition which they now have available to them? 

We repeat that we hold no brief for any form of transportation. 
We do firmly believe, and here urge, however, that in the public in- 
terest we are entitled to have all forms of transportation at our dis- 
posal. We are convinced that such will not be our privilege if these 
pending bills be enacted into law. Our best long-range interests can- 
not possibly be subserved by a railroad monopoly. Doubtless our 
members would reap temporary benefits in the way of reduced rates 
and charges, but inevitably they would suffer immeasurably in the 
long run. 

We respectfully ask that the proposed amendments of section 15a 
be categorically rejected. 


RAILROAD PASSENGER-TRAIN DEFICITS 


That brings me to a proposed amendment with which we are in 
hearty accord, namely, the suggestion that the Interstate Commerce 
Commission be authorized to require discontinuance or curtailment 
of railroad services or facilities in intrastate commerce. 

The United Fresh Fruit and Vegetable Association has repeatedly 
urged upon the Commission, in opposition to the continuing peti- 
tions of the railroads for nationwide general freight-rate increases, 
that greater consideration be given to the rail-passenger deficits. For 
example, in my verified statement of June 30, 1955, in the proceeding 
entitled “Increased Freight Rates, 1951,” I had the following, in part, 
to say to the Commission : 


1. It is reliably forecast by qualified economists that the railroads will expe- 
rience a boom year in 1956, which will find them worrying about where the 
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equipment to service the traffic is coming from, not where the traffic is coming 
from. There is the further fact that the earnings of the railroads during 1955 
show a marked improvement over 1954, Actually, the boom is already in 
progress. Witness for example, that the June 1955, issue of Transport Eco- 
nomics published monthly by the Commission’s Bureau of Transport Economics 
and Statistics, discloses that for the first 4 months of 1955 the net railway 
operating income of the class I railroads was $319,555,000, by contrast with 
$204,981,000 for the corresponding 4 months of 1954. We submit that from 
these figures and from the aforementioned forecasts for 1956 it is quite clear 
that the railroads have fallen far short of demonstrating a revenue need for 
the permanent addition, beginning on January 1, 1956, of the increases now 
temporarily authorized. 

2. Included in the foregoing figures of course are the deficits growing out of 
passenger and allied services (passenger, baggage, mail, express, milk, and 
incidental services). And these deficits are steadily increasing. In the calendar 
year 1953, for example, the last year for which figures are available to us, the 
railroad passenger deficit soared to the unprecedented sum of $704,574,000. This 
threat to the economic stability of the railroads is likewise a threat to the fresh 
fruit and vegetable industry, which is called upon to pay higher and higher 
freight rates to offset these huge passenger deficits and hence finds itself forced 
to turn to motor carriage for a measure of relief. 

We should perhaps add that the extremely serious nature of this problem 
of rail passenger deficits has been recognized by the Commission itself and by 
the Special Committee of the National Association of Railroad and Utilities Com- 
missioners on Cooperation with the Interstate Commerce Commission in the 
Study of the Railroad Passenger Deficit Problem. At page 37 of its 68th annual 
report, for example, the Commission has pointed out that “additional measures 
must be found to reduce the losses from passenger traffic if the rail passenger 
service is to be available for national defense as well as for peacetime use”; and 
in its 1954 report the aforementioned committee of the National Association of 
Railroad and Utilities Commissioners stated that “There is pressing need for 
immediate and effective cooperation to eliminate the many handicaps to re- 
moval of the passenger deficit drain on the economic lifeblood of the Nation’s 
railroads.” 

As a condition precedent to a grant of authority to the railroads to continue 
to impose these burdensome increases on fresh fruits and vegetables, we suggest 
that they should be required to give in detail the efforts which they have exerted 
to eliminate these passenger deficits and what if any success has attended their 
efforts. The Commission will recognize that this drain on the railroads and 
on the industries so largely dependent upon them (including the fresh fruit and 
vegetable industry) cannot remain unchecked and that the problem is not to be 
solved by repeated increases on freight traffic while the losses on passenger 
traffic continue unabated and the railroads make no effort to prove that the pas- 
senger and kindred services are being conducted efficiently and economically. 
Human nature being what it is, it is only fair to assume that unless the rail- 
roads are brought sharply to a realization that the freight traffic cannot be 
saddled ad infinitum with all the burdens of the mounting passenger deficits they 
will rest content to take the easy way out by seeking and obtaining compensating 
increases on freight traffic. 


It seems unnecessary to launch upon a prolonged discussion of 
the wisdom of providing relief for the railroads from the necessity of 
continuing passenger-train schedules which cause such heavy oper- 
ating losses as those mentioned in my above-quoted statement. The 
Commission, too, has now recognized the necessity by issuing an order 
under date of March 19, 1956, in No. 31954, entitled “Railroad Pas- 
senger Train Deficit,” instituting an investigation on its own motion 
into— 
possible ways and means of reducing and eliminating the railroad passenger- 
train deficit which has been incurred in recent years. 

But this belated recognition on the part of the Commission will 
not vest it with jurisdiction to take action against the intrastate 
passenger services which are draining away the revenues derived 
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from profitable services of other sorts. Unless granted the authority 
proposed in these pending bills, this investigation by the Commis- 
sion will be largely fruitless. We strongly favor the enactment of 
section 6 (a) and (b) of the pending bills. 

We should comment, however, on one phase of the proposal in 
question which impresses us as anomalous. By this we mean that 
while section 6 (a) and (b) would authorize the Commission to 
take remedial action, at the instance of the railroads, to terminate 
wasteful intrastate services, the Commission would be left without 
corresponding authority over interstate service. In other words, 
however strongly the Commission might feel that given interstate 
passenger operations of the railroads were uneconomical and even 
wasteful, it could not bring them to an end unless given additional 
power. Only the railroads themselves could do so. And the very 
causes of continuance of inefficient intrastate operations by the rail- 
roads might well cause them to hesitate to take remedial action unless 
such action could be taken behind the shield of Commission orders. 
We hardly need comment that opposition by powerful interests— 
which the railroads are reluctant to offend—the discontinuance or 
curtailment of unprofitable passenger-train services is not necessarily 
confined to intrastate schedules. 

That concludes my part of the statement, Mr. Chairman. I do 
have a resolution here sent in by the California Grape & Tree Fruit 
League, of San Francisco, Calif, one of our members endorsing our 
stand, and I would like to have that following our statement inserted 
in the record. 

Mr. Wix1AaMs. How long is that ? 

Mr. Seazs, Just 1 page. 

Mr. WiuuiaMs. All right. You may do that. 

Mr. Seats. Thank you very much. 

(The material referred to is as follows :) 

CALIFORNIA GRAPE & TREE FRUIT LEAGUE, 
San Francisco, Calif. April 20, 1956. 


CLERK OF SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
House Committee on Interstate and Foreign Commerce, 
New House Office Building, Washington, D. C. 

Dear Sir: We are advised that the House Subcommittee on Transportation 
and Communications will begin hearings on H. R. 6141 on Tuesday, April 24, 
1956. We request that the enclosed resolution adopted by this league be dis- 
tributed to members of the subcommittee and that it be entered in the hearing 
record on H. R. 6141. 

We further request that we be allowed to submit for the record in the imme- 
diate future a written statement. 

Sincerely, 
E. ALAN MILLS, 
Assistant Manager, in Charge of Traffic. 


RESOLUTION BY THE CALIFORNIA GRAPE & Fruit TREE LEAGUE To JOIN UNITED 
FRESH Fruit & VEGETABLE ASSOCIATION IN OPPOSITION TO CERTAIN PROPOSALS 
BEFORE THE CONGRESS OF THE UNITED STATES 


It is hereby resolved by the California Grape & Fruit Tree League, in 20th 
annual convention at Yosemite National Park on April 7, 1956, that we join the 
United Fresh Fruit & Vegetable Association in opposition to H. R. 6141 con- 
taining certain proposals for legislation which would weaken the Interstate 
Commerce Act in the following respects: 

1. To repeal the Interstate Commerce Commission’s authority to prescribe 
specific rates, and limiting its power to the establishment of only maximum and 
minimum rates ; 
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2. To reduce the period for which rates may be suspended from 7 to 3 months, 
and requiring the petitioning party to prove that he would suffer irreparable 
damage if suspension were not granted ; 

3. To cancel the existing provision that carriers may not charge a rate between 

two given points which is greater than the sum of rates between intermediate 
joints. 
4. To establish a rule of ratemaking which would eliminate, among other pro- 
visions, a requirement that the Interstate Commerce Commission shall give 
full consideration to the probable effect of proposed rates upon the movement 
of traffic. 


Mr. Witirams. Thank you very much, Mr. Seals. 

I am informed by the committee counsel that Mr. Gilbert R. John- 
son is here and must leave town if possible. He is scheduled to appear 
tomorrow. I understand Mr. Johnson has a statement that he would 
like to make and a statement to insert in the record. 

Mr. Johnson, before you proceed, I have several statements here to 
be submitted for the record. There is one from Mr. H. Everett Wood- 
ruff of the investment department of the New York Life Insurance 
Co., along with several other letters and statements, Ingram Barge 
Co., Oliver & Donnally Investment Co., and several other statements 
which I will hand to the reporter. 

(The documents referred to are as follows:) 


My name is H. Everett Woodruff. I am vice president in charge of the invest- 
ment department of New York Life Insurance Co. This company is a member 
of the Transportation Association of America, and I am a member of the inves- 
tor panel of that association. I have been interested in the transportation indus- 
try for a number of years and spent considerable time on railroad reorganizations 
during the late thirties and early forties as an employee of New York Life 
Insurance Co. This company’s investments cover railroads, pipelines, a national 
bus operation, and, indirectly, other modes of transportation. In fact, our 
interest is very broad because we are concerned with the costs of accumulating 
raw materials used in the manufacture of end products, as well as the cost of 
distribution of these end or finished products. Such costs are important ele- 
ments of operating expenses in other industries. 

My appearance before you is evidence of my further interest that stems from 
a desire to see our country have a strong transportation system and industry. 
I believe that a step in that direction will be taken through the enactment of a 
bill such as H. R. 6141 and H. R. 6142, particularly the competitive ratemaking 
features thereof. 

My approach to this bill is a general one and covers the broad basic principles 
and proposals. I want it also clearly understood that I do not appear before you 
as a rate expert, but merely as one who from past experience believes that many 
of the changes proposed as amendments to the present Interstate Commerce Act 
go a long way to provide for and develop a strong, efficient, and financially sound 
national transportation industry by water, highway, railway, as well as other 
means, 

With the substantial growth of automobile, bus, truck, pipeline, air cargo, and 
waterway industries, the railroad industry can no longer be considered as a mo- 
nopoly. If, for no other reason, this fact alone suggests the necessity for some 
alteration in regulations so as to take cognizance of this transition. 

With the growth of our country and the decentralization of its industry many 
changes have taken place in the flow of traffic, and these changes require a new 
approach in several areas, and particularly in the area of divisions and joint 
rates, fares, and other charges, so as to establish just, reasonable, and equitable 
conditions which are not unduly preferential to any participating carrier. All 
modes of transportation should be developed and encouraged. Some have natural 
advantages over others, and it should be the goal to have each participate more 
actively in the field where it can best perform its services at the cheapest cost, 
thereby benefiting the entire Nation. 

All segments of the transportation industry should be in a position to actively 
compete for traffic on the same basis and under the same rules and regulations, 
so as to reflect their full competitive economic capabilities. However, rates, 
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fares, and all other charges must be compensatory and should not lean on exces- 
sive and unreasonable charges on noncompetitive traffic. 

With a forthright, honest, and cooperative approach by all segments of the 
industry, and with the Commission recognizing each segment as a competitive 
part in the overall scheme of national transportation, a stronger system could be 
developed. 


WasuHInNetTon, D. C., June 4, 1956. 


Re H. R. 6141, to amend the Interstate Commerce Act before the Subcommittee 
on Transportation and Communications. 


Mr. Ertron J. LAYTON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House of Representatives, House Office Building, 
Washington, D. C. 

Dear Mr. Layton: Arrangements had been made through you for the appear- 
ance of Mr. R. Stewart Rauch, Jr., president of the Philadelphia Savings Fund 
Society, to present a statement on behalf of the National Association of Mutual 
Savings Banks on the above subject before the Subcommittee on Transportation 
and Communications either on June 7 or June 8, depending upon the pleasure of 
the subcommittee chairman. 

I have now been informed that Mr. Rauch cannot be here on either of these 
dates. Therefore, I wish to withdraw our request for permission for him to 
appear, and instead to request permission to file with the subcommittee the state- 
ment which he had intended to make in person. Accompanying this letter are 
50 copies of Mr. Rauch’s statement. 

It would be greatly appreciated if the statement could be directed to the atten- 
tion of the subcommittee and could be made a part of the record in these hearings. 

I want to thank you for your many kindnesses with respect to this matter. 

Very truly yours, 
Harry KE. Proctor. 


STATEMENT OF THE NATIONAL ASSOCIATION OF MuTUAL SAVINGS BANKS 


My name is R. Stuart Rauch, Jr. I am president of the Philadelphia Savings 
Fund Society, and I am appearing here today on behalf of the National Associa- 
tion of Mutual Savings Banks. The association represents 520 of the 527 
mutual savings banks of this country. As of December 31, 1955, they had 
total assets of $31,350 million and total deposits of $28,188 million, representing 
20,990,000 depositors. 

In the past, the mutual savings banks of this country have been substantial 
investors in railroad securities. In 1931 their railroad investments totaled 
$1,540,038,000, or $13.98 percent of their total assets. With the depression and 
its many railroad insolvencies, a gradual liquidation of large portions of these 
railroad securities set in, principally because State banking authorities would 
not permit mutual savings banks to retain defaulted or depreciated railroad 
bonds in their portfolios for sufficient time to test the possibility of their return 
to value. Even in the absence of State banking authority pressure to dispose 
of railroad securities, the mutual savings banks, by virtue of their duty to their 
depositors, were impelled to reduce these nonearning and defaulted railroad 
investments. 

By the late 1930's, railroad securities were a discredited form of long-term 
investment. By 1944, holdings of railroad securities by mutual savings banks 
had fallen to $445,009,000, or 3.02 percent of their total assets. The savings 
banks were wary of railroad bonds and for good cause. In 1954, they held 
$844,920,000 in railroad securities, or 2.89 percent of their total assets, 

World War II, with its unprecedented activity in transportation, brought 
new life to railroading, earnings mounted, roadbeds were rebuilt, equipment was 
modernized, and the reorganization of insolvent roads was expedited. The 
accelerated economic activity of the Nation during the last 10 years has been 
reflected in railroad activity but, in spite of this deceptive appearance of health, 
the railroads are not enjoying the confidence of long-term investors which the 
magnitude of their operations and their importance in the national economy 
warrants. The reason for this lack of confidence stems from their meager 
earnings and consequent vulnerability even to minor recessions or adjustments 
in the Nation’s economy. As was pointed out by the spokesman for the Asso- 





TRANSPORTATION POLICY 1127 


ciation of American Railroads last September in his appearance before the 
House Committee on Interstate and Foreign Commerce, railroad earnings are 
insufticient and far below satisfactory levels. According to the same authority, 
these railroad earnings are very low as compared with those for other industries 
during the postwar period. 

There seems to be only one answer to this dilemma: the railroads are the 
most overregulated of all major industries in this country. As the result they 
are not able to profit by cost advantages and they are hampered by procedural 
delays. 

The report to the President by his Advisory Committee on Transport Policy 
and Organization and the bill, H. R. 6141, which has been introduced to effectuate 
the report, have pointed the way to a return to a dynamic concept of railroad 
management and operation through a more nearly free state of competition. 
We believe that the adoption by Congress of the Cabinet report through the 
enactment of H. R. 6141 will result in a better transportation system for this 
Nation and a corresponding improvement in railroad securities in a highly 
competitive market for capital funds without hurting other forms of transpor- 
tation competing with the railroads. 

The emphasis of the report to the President is on two policies: 

“(1) To permit greater reliance on competitive forces in transportation 
pricing; and 

(2) To assure the maintenance of a modernized and financially strong 
system of common carrier transportation adequate for the needs of an ex- 
panding and dynamic economy and the national security.” 

We believe that the second of these policies, that is, the modernization and 
improvement in the financial health of the railroads, naturally follows from 
the adoption of the first policy, that is, a transportation system permitted 
to rely principally on competitive forces. It is fundamentally axiomatic in this 
country that the free play of competition in industrial and commercial fields 
results in the greatest good to the general public. It follows that, generally 
speaking, economic use should determine the flow of traffic to all modes of 
transportation. Let each profit by its natural advantages. This we believe 
to be the basic reasoning of the report to the President and, as the investors 
of other people’s savings in long-term securities, we urgently support the enact- 
ment of the policies recommended in the report. 

As explained by Secretary Weeks in his September testimony before the House 
Interstate and Foreign Commerce Committee, the report to the President 
recommends that the ratemaking provisions of the Interstate commerce Act 
be amended in four principal ways, as follows: (1) Limit regulatory authority 
to the prescription of reasonable minimum or maximum rates; (2) modify the 
regulatory authority’s power to suspend rates; (3) revise the long-and-short-haul 
clause ; and (4) authorize volume rates. 

The recommendations would limit the Interstate Commerce Commission au- 
thority to the prescription of minimum or maximum rates and would do away 
with the authority of the ICC to prescribe precise rates. The recommended 
change would establish a “zone of reasonableness” within which all common 
carriers subject to the act would have freedom to adjust their rates and compete 
for traffic pursuant to their own business judgment. In the report and in the 
bill to implement it, safeguards are recommended against rate discriminations 
and against unreasonably high rates in noncompetitive situations. In the absence 
of a monopoly, the ability to compete should be the principal factor in determin- 
ing rates of public carriers. Certainly this principle has worked to the best 
advantage of the general public in all other fields. To follow a policy of rate- 
making based on the protection of another uneconomic carrier is to deny the 
shipper the benefit of lower rates justified by the lower costs of a competing 
carrier, Ultimately, the public must pay for any such artificial maintenance of 
a rate structure. As Secretary Weeks pointed out, such policy results in a 
failure to realize the full economic capabilities of the several modes of trans- 
portation. 

We subscribe to the view of Secretary Weeks that the protective policy of 
ratemaking now in force has resulted in the substitution of the judgment of the 
regulatory body for that of the carrier management, thereby preventing lower 
rates which should have resulted from economics. As the spokesman for the 
Association of American Railroads pointed out in his September testimony, 
the fair share test of the reasonableness of carrier rates as applied by the Inter- 
state Commerce Commission deprives the public of the economies which would 
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result from traffic distribution in accordance with the advantages pertaining 
to each of the several types of carriers. It is submitted that the fair share of 
traffic doctrine is a prop to sustain the uneconomic carrier at the expense of the 
economic carrier and as such cannot be of long-range benefit, either to the carriers 
or to the general public. 

The Presidential report is critical of the present precedures for the suspension 
of publicized rates, and we understand that the bill, H. R. 6141, would reetify 
this condition. Secretary Weeks testified that about 90 percent of all suspension 
requests now originate with competing carriers and only 10 percent are filed 
by shippers. The recommended remedy in the report and the bill is to shorten 
from 7 to 3 months the period of suspension and to shift the burden of proof 
from the carrier filing the rate to the protestant, when the protestant is a carrier. 
The delaying tactics that are now available to a carrier resisting rate changes 
by another through the suspension process are costly to the initiating carrier, 
deny the shipper and the public the benefit of economic rates and should be 
circumscribed in order that the suspension process may more nearly serve the 
purpose for which it was originally intended, that is, the protection of shippers 
from unreasonable and discriminatory rates. 

Being investors in railroad securities rather than operators, we may not be 
well qualified to speak authoritatively on the effects of the Interstate Commerce 
Commission’s exercise of power under the so-called long-and-short-haul clause. 
As we understand it, the report to the President recommends modification of 
this clause to eliminate procedural requirements that railroads obtain ICC prior 
approval in order to charge less for a longer than for a shorter haul, and to 
delete the prohibition against railroads from charging any greater compensa- 
tion as a through rate than an aggregate of the intermediate rates. Our 
understanding is that these restrictions are applicable to railroads and water 
earriers but are not applicable to’motor carriers. We are impressed with Sec- 
retary Weeks’ statement of last September that these provisions of the long-and- 
short-haul clause should be modified in order to assist carriers to take on traffic 
from which they may have been excluded because of competing carriers whose 
services are confined to and concentrated between particular points. We are 
particularly impressed with Secretary Weeks’ comments in this regard that 
“Where competing forms of transport are available, competition should effec- 
tively curb the development of unjust shipper discriminations. If they should 
develop, the law itself will provide adequate recourse.” 

When it comes to the treatment of volume and incentive rates, we think that 
the report to the President and the bill intended to implement it get back 
to one of the basic recommendations contained in the report, that is, greater 
reliance on competitive forces to reflect the economies of cost advantages. 
Certainly, as Secretary Weeks said, common carriers should be permitted to 
set up incentive and volume rates where necessary to meet competition so long 
as they are related to costs and subject to reasonable minimum standards. 
Where a carrier can haul larger shipments over longer routes, with cost advan- 
tages, that carrier should be permitted to resort to incentive pricing. With 
sufficient safeguards against unreasonableness and discrimination, the carrier 
should be able to benefit from its cost advantages and the public should receive 
the benefit of these savings. 

We appreciate that the recommendations of the President’s Committee on 
Transport Policy and Organization and the bill that is meant to give effect 
to it are being vigorously opposed by common carriers other than the railroads, 
notably by carriers by truck. We appreciate that the truckers may rightfully 
or wrongfully foresee some short-term loss of business if the recommendations 
of the report to the President became law. Nevertheless, we can see no justi- 
fication for the continued overregulation of the railroads to their detriment under 
a svstem of law that was set up by Congress when the railroads were under 
criticism as a transportation monopoly. The report to the President points 
out that there is no longer a monopoly in favor of the railroads and that com- 
petitive conditions have been substituted with the growth of new forms of 
transportation, both public and private. As Mr. Fort, speaking for the Associa- 
tion of American Railroads, said last September, “A large and increasing part 
of the total traffic is moving by highway and inland waterway, while the rail- 
roads’ share is steadily declining.” Mr. Fort also pointed out that the greater 
part of the traffie competing with railroads is entirely free of rate regulation 
by the ICC, but that all interstate railroad traffic is subject to such regulation. 
In a condition where a monopoly has entirely disappeared, it is unjust that 





TRANSPORTATION POLICY 1129 


railroads be saddled with laws that treat them as such. The Government’s role 
in transportation should be limited to that of an umpire except where a true 
monopoly exists, a situation long since past insofar as the railroads are concerned 

The savings banks earnestly urge the enactment of legislation to give effect 
to the report to the President of his Advisory Committee on Transport Policy 
and Organization. 


NASHVILLE, TENN., May 29, 1956. 


SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS OF THE COMMITTEE ON 

INTERSTATE AND FOREIGN COMMERCE, 

House of Representatives, Washington, D.C. 

GENTLEMEN: My name is R. E. Bridges. I am vice president and general 
manager of the Ingram Barge Co., a towing company operating on the Mississippi 
River system, the intracoastal waterways, and the Gulf of Mexico. I was also 
with the Federal Barge Lines for 18 years as superintendent of floating equip- 
iment and marine superintendent operating on the Mississippi River system. 

The Ingram Barge Co. has 5 river tows from 1,000 to 1,800 horsepower and 
from 35,000 to 60,000-barrel capacity and 1 coastwise tug of 900 horsepower and 
2 coastwise barges, 15,000 barrels each. We transport petroleum products only. 

We are affiliated with the Ingram Oil & Refining Co., which owns and operates 
a refinery at Meraux, La., in the New Orleans area, and transport their products. 
We also tow for others. Therefore, we are classed as both a private and a 
contract carrier. 

We wish to register our objections to certain features of bills H. R. 6141 and 
6142 pertaining to the extension of regulation to bulk carriers now exempt. 
While only dry-bulk commodities are mentioned in the bills, we feel that once 
dry bulk is regulated it will be only a matter of time before this regulation is 
extended to cover liquid bulk. 

The petroleum carriers of the Mississippi River system and the intracoastal 
canal have built up a large fleet of towboats and barges embodying the latest 
and most advanced methods of design and operation. They have a large amount 
of capital invested in these fleets and furnish employment for a large number 
of American citizens. They are constantly improving their equipment and the 
efficiency of their operations. This is borne out by the fact that the rates today 
for towing petroleum on the rivers are less than they were at the close of World 
War II in spite of the increase in wages and other costs since that time. This 
has been accomplished by a number of small operators in free competition and 
unhampered by regulation. 

We fear that the extension of regulation will stifle this competition and 
force many of the operators out of business and their equipment from the river. 
This will eventually result in higher towing rates and a higher cost to the 
consumer, 

The importance of a large river fleet to carry petroleum is shown from our 
experience in the last World War when the subs made it impossible to ship 
petroleum from the gulf to New York and the eastern points via the coastwise 
route. They then turned to the inland routes to move this oil, gasoline, ete., 
to the eastern seaboard where it was needed but found that neither the railroads 
nor the river operators had sufficient equipment for this movement. 

This equipment was eventually acquired through the use of shipyard facilities, 
steel, and other critical materials that were urgently needed for other phases 
of the war effort. Had the present fleet of towboats and barges been available, 
much valuable time and material would have been saved. 

The building and maintaining of these fleets of towboats and barges make 
work for and keep in existence our inland shipyards which proved so helpful 
in the last World War. For example, 26 submarines were built in a shipyard on 
the Great Lakes and moved down the Mississippi River system to New Orleans. 
From here they were sent to sea and rendered a good account of themselves in 
hastening the end of the conflict. 

By utilizing the inland shipyards with their trained personnel to build the 
small units required, the large shipyards on the seaboard were free to handle 
the larger units for which they were better equipped to build. 

All of this we believe is necessary and essential not only to our present 
economy but to the welfare of the country at large in case of national emergency 
and it has all been accomplished without regulations. 
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We therefore urge that the provisions in these bills which tend to impose 
further regulation on the river industry and remove regulations from the rail 
lines not be adopted. 

We fear that these bills, if enacted, would enable the rail lines by reducing 
their rates along the river to render the barge operations nonprofitable, while 
they recouped their losses with higher rates on inland moves. This has been 
done in the past and from our interpretation of these bills could be done again. 

What we are trying to say is that the bulk carriers on the river and inland 
waterways of the country have built, without regulation and we believe without 
hurting any other form of transportation, a large and profitable business. 

We believe this business contributes in no small way to the economy of the 
country in times of peace and in times of national emergency the equipment 
and trained personnel would be of invaluable aid. 

We therefore again protest the passage of these bills. 

Yours very truly, 
INGRAM BARGE Co., 
R. E. Bripegs, 
Vice President. 


AMERICAN Gas & ELEcTRIC SERVICE CorpP., 
New York, N. Y., June 1, 1956. 
Re hearings on H. R. 6141 
CHAIRMAN OF THE SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
New House Office Building, Washington, D. C. 

Dear Sir: By letter of May 4, 1956, to Mr. Layton, we requested on behalf 
of three of our affiliated companies, namely Appalachian Electric Power Co., 
Ohio Power Co., and Indiana & Michigan Electric Co., permission to file a state- 
ment with your committee setting forth their objections to H. R. 6141. 

These companies are opposed to the bill on the ground that sections 13 and 14, 
if adopted, will in their opinion materially increase the cost of transporting the 
coal used by them in generating electricity which is furnished by them in large 
amounts to the public in West Virginia, Virginia, Ohio, and Indiana, and respect- 
fully request that this statement be inserted as a part of the hearings on the bill. 

The companies mentioned above and American Gas & Electric Service Corp. 
are subsidiaries of American Gas & Electric Co., a holding company under the 
Public Utility Holding Company Act of 1935. The service corporation is a mutual 
service company under said act and renders engineering and other services, 
including major arrangements for coal supply, to its affiliates. 

Appalachian Electric Power Co. owns and operates an electric public utility 
system in the western part of Virginia and the southwestern part of West 
Virginia. Ohio Power Co. owns and operates a similar system in the eastern 
and northern parts of Ohio. Indiana & Michigan Electric Co. owns and operates 
a similar system in the northern and central parts of Indiana and in the south- 
western part of Michigan. They represent in considerable part what is known 
as the American Gas & Electric System which for convenience in this statement 
will be referred to as the A. G. & E. System, a map of which is attached hereto. 

The attached table shows the amount of coal delivered by barge to four plants 
on the A. G. & E. system in the years 1946 through 1955. The “total” column 
shows a progressive increase each year. It will be noted that no barge coal was 
delivered to the Cabin Creek plant in 1954 and 1955. This is due to a reduction 
of the load at Cabin Creek in favor of those plants which are more efficient and 
more modern. The coal presently received at Cabin Creek is delivered by rail 
and truck under long-term contracts for the most part. It is estimated that in 
1956 the A. G. & E. plants will receive about 4,400,000 tons of coal delivered by 
barge. It is further estimated that by 1959 the A. G. & E. plants will receive 
about 6,500,000 tons by barge. 

The Sporn plant referred to in the attached table is owned by Appalachian 
Electric Power Co. and Ohio Power Co. and is located on the Ohio River near 
Point Pleasant, W. Va. The Tanners Creek plant is owned by Indiana & Michi- 
gan Electric Co. and is located on the Ohio River near Lawrenceburg, Ind. The 
Cabin Creek and Kanawha plants are located on the Kanawha River near 
Charleston, W. Va., and are owned by Appalachian. 
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Of the coal delivered by barge to the plants shown on the attached table, some 
is delivered by coal companies under a delivered price and some is delivered by 
contract barge carriers under agreements between our companies and the barge 
lines. Under one of these agreements, expiring October 31, 1961, a contract 
carrier delivered all of the ‘barge coal used at the Sporn plant, some 1,500,000 
tons in 1955, and delivered about 800,000 tons in 1955 to the Tanners Creek plant. 
Under another agreement expiring March 31, 1961, a contract carrier is deliver- 
ing for us about 40,000 tons of coal per month to the Tanners Creek plant or 
about 500,000 tons per year. Under the contract carrier agreements our com- 
panies in 1955 paid approximately $1,500,000 for the transportation of such coal. 

In addition to the plants listed in the attached table, we are planning to erect 
in the near future two new powerplants, each of which will use about 1,200.000 
tons of coal per year, and we feel safe in predicting that a large portion of this 
coal will be supplied by river barge. 

Seventy percent of the production cost of generating electric energy by steam 
is fuel cost and, unless the plant is located adjacent to a coalfield, the transpor- 
tation of coal to the plant constitutes an important part of the fuel cost. Since 
transportation of coal by rail is considerably higher than transportation by 
water, we erect the plant, whenever possible, at a place to which barge coal is 
available, and this accounts considerably for our plant locations on the Ohio and 
Kanawha Rivers. 

The saving to be effected by coal transportation economy is strikingly illus- 
trated on the attached map in connection with the location of the Tanners Creek 
plant on the Ohio River near Lawrenceburg, Ind. It will be noted that this 
plant is located at quite a distance south of the service area of our Indiana 
company and one would wonder perhaps why it was placed so far away. A prin- 
cipal answer is that the transportation cost of railroad coal to a plant location 
in northern Indiana so greatly exceeds the transportation cost of barge coal that 
it is more economical to transmit the electric energy from the Ohio River to 
northern Indiana than to generate it in that part of the State with high-cost coal. 

So far we have attempted to demonstrate the advisability of locaing our plants 
so that we may take full advantage of the economy to be effected by utilizing 
barge deliveries of coal. And thereby, we have hoped to show the importance 
to us and to our customers of the river transportation cost of the coal we use in 
such large quantities. 

Keeping in mind that many of our tariff rates to consumers, especially large 
power users, contain a fuel-cost provision under which their cost of the energy 
we furnish them would be increased as our coal transportation cost is increased, 
it is apparent that any increase in such cost to us would directly effect an increase 
in cost of electricity to such customers. Many of these customers are firms 
which have located their factories in the Ohio River areas partially at least to 
take advantage of the economy to be effected by low power costs, and within the 
last year_two large aluminum companies have begun to construct reduction 
plants in our territory for this reason. 

During the past 10 years, as indicated by the attached table, barge deliveries 
of coal to our plants have considerably increased and it has been our experience 
that the reliability and availability of such method of delivery has become pro- 
gressively better each year. It has been our further exnerience that in nego- 
tiating for this method of transportation, the charges submitted to us for such 
deliveries by common carrier barge lines range about 25 percent higher than 
the prices charged by contract carriers. This accounts for the fact that all of 
our present contracts for barge delivery are with contract carriers and indicates 
that if such carriers become regulated as proposed by H. R. 6141, their charges 
for such services would be considerably increased. If the 25 percent higher rates 
submitted to us by the common carriers is significant, regulation, based on our 
present barge transportation cost of about $1,500,000 a year at the Sporn and 
Tanners Creek plants, would result in an increase of about $375,000 a year. With 
the addition of two new powerplants in the near future, each using 1,200,000 tons 
of coal per year, a large portion of which would be delivered by barge, our coal 
transportation cost-would be considerably increased further if the present eremp- 
on from regulation of contract carriers is removed as contemplated by H. R. 

141, 

We sincerely believe that the present exemption has promoted the availability 

and reliability of contract carrier service; that it is by far the most economical 
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method of coal transportation; and that in the economic interest of the public 
served by our companies the present exemption from regulation should be 
continued. 
Very truly yours, 
H. A. KAMMER, 
Executive Vice President. 


Coal delivered by barge to certain age plants 
[Tons] 


Cabin Creek | Kanawha 





7,876,805 | 2,906, 987 | 





4, 243, 976 | 119, 798, 340 


OnIO VALLEY ELEcTRIC CorpP., 
June 1, 1956. 
Re hearings on H. R. 6141. 
CHAIRMAN, SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
HovusE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
New House Office Building, Washington, D. C. 


Dear Str: By letter of May 4, 1956, to Mr. Layton, we requested on behalf of 
Ohio Valley Electric Corp. and its subsidiary, Indiana-Kentucky Electric Corp., 
permission to file a statement with your committee setting forth our objections 
to H, R. 6141. 

We are opposed to the bill on the ground that sections 13 and 14, if adopted, 
will in our opinion materially increase the cost of transporting the coal we use 
in generating the electric energy which we furnish in large amounts to the 
Atomic Energy Commission’s Portsmouth project for the production of fission- 
able material, and respectfully request that this statement be inserted as a part 
of the hearings on the bill. 

Ohio Valley Electric Corp. (herein sometimes called OVEC) owns amd operates 
a large electric generating station, called the Kyger Creek plant, on the Ohio 
River near Cheshire, Ohio, equipped with 5 turbo generators having a total net 
generating capacity of 1,075,000 kilowatts. This plant cost approximately $152 
million. 

Indiana-Kentucky Electric Corp. (herein sometimes called IKEC) owns and 
operates a similar station, called the Clifty Creek plant, on the Ohio River near 
Madison, Ind., equipped with 6 turbo generators having a total net generating 
capacity of 1,290,000 kilowatts. The Clifty Creek plant is the largest power sta- 
tion ever built by private enterprise and represents an investment of approxi- 
mately $173 million. 

Practically all of the power produced by these plants is furnished to the Atomic 
Energy Commission under a 25-year agreement between OVEC and AEC signed 
October 15, 1952. Under that agreement the actual cost of transporting the coal 
consumed in the operation of the two stations is a direct component of the power 
eost so that if the coal transportation cost increases, a corresponding increase 
would be effected in the power cost to AEC. 

The 2 plants have just been placed in full-scale operation this year and together 
with burn about 7,500,000 tons of coal per year, all of which is delivered by 
river barge via the Ohio River. 

One of the important factors in selecting the locations of these power stations 
was the fact that coal deliveries by barge would be cheaper than other methods 
of transportation, and in arranging for barge deliveries, it was our experience 
in negotiating with various firms for this method of transportation, that the 
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proposals we received from common carrier barge lines were about 25 percent 
higher per ton than the lowest and best proposals from contract carriers. In 
the light of this, the barging contracts were made with contract carriers for 
15-year periods. 

It is our opinion that if the present exemption of such contract barge carriers 
from regulation by the Interstate Commerce Commission is removed, higher 
rates for barge coal transportation to our power stations will be established 
with a resulting higher cost of the electric power we furnish to the Atomic 
Energy Commission. As an illustration, our present cost for delivery of coal 
by river barge is about $6 million per year under the contracts with contract 
carriers. If the rates of these carriers are made subject to regulation, and our 
experience in negotiating with common carriers is of any significance, our present 
coal delivery cost would be increased about 25 percent or $1,500,000 per year and 
this cost, under the terms of the power agreement with AEC, would be added to 
the cost incurred by the Federal Government in operating the Portsmouth 
project. 

If the present exemption of contract barge carriers from regulation is removed 
as contemplated by H. R. 6141, we would have to give serious consideration 
to acquiring our own barges for delivering coal to our power stations so as to 
obtain the most economical coal supply. 

Very truly yours, 
Hat KAMMER, Vice President. 


HOUSE OF REPRESENTATIVES, 
Washington, D. C., May 3, 1956. 
Hon. J. Percy PRIEstT, 
Chairman, House Interstate and Foreign Commerce Committee, 
Washington, D. C. 


DEAR Mr. CHAIRMAN: Enclosed please find a letter which I have received from 
the general counsel of the California Railroad Association, Mr. Walter J. Little, 
regarding the recommendations contained in the President’s Advisory Committee 
on Transport Policy and Organization. 

I feel certain that you will want to bring Mr. Little’s thoughtful letter to the 
attention of the members of the Interstate and Foreign Commerce Committee so 
that they may have the benefit of Mr. Little’s thinking on this very important 
matter. 

Thank you for your cooperation in this matter. 

Sincerely, 
JOHN F. SHELLEY, 
Member of Congress. 


CALIFORNIA RAILROAD ASSOCIATION, 
Los Angeles, April 17, 1956. 
Hon. JoHN F. SHELLEY, 
House Office Building, Washington, D. C. 

Dear CONGRESSMAN SHELLEY: The Congressional Record of March 22, 1956 
(p. A2582), carries a reprint of a letter to Congressman Harlan Hagen, a copy 
of which you may have received, from Robert M. Underhill. Mr. Underhill is 
secretary-treasurer of the regents of the University of California, a public insti- 
tution supported by public funds. It is not clear whether he writes in that 
capacity or only as a director of one of the largest trucking companies in the 
United States, a position he holds by virtue of the university being its seventh 
largest stockholder. 

I question the propriety of Mr. Underhill involving the university in these 
controversial legislative matters. 

Mr. Underhill faithfully repeats the views of the trucking industry as to two 
important issues pending before the Congress. I am not the representative of 
any public institution. I represent the privately owned and operated railroads. 
Herewith are our answers to Mr. Underhill’s assertions, 

He alleges that the President’s Cabinet proposal relating to rate regulation 
would permit the railroads “to make rates without any control by the Interstate 
Commerce Commission.” The answer to this absurd assertion may be found in 
bold blackfaced type on page 8 of the report of the Presidential Advisory Com- 
mittee on Transport Policy and Organization. This is what the report says: 

“Recommendation: Limit regulatory authority of the Interstate Commerce 
Commission to determination of reasonable minimum or maximum rates with 


78456—56—pt. 235 
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no changes in existing provisions making undue discriminations and preferences 
unlawful.” ~ 

This is the recommendation from which Mr. Underhill so recklessly assumes 
railroads will be permitted to make rates “without any control by the Interstate 
Commerce Commission.” 

Mr. Underhill’s next two paragraphs are classic examples of the non sequitur, 
He alleges that there are thousands of cities and towns not served by railroads 
and “absolutely dependent on truck service.” How may we ask are railroads 
to run truck lines out of business, as he alleges would be the case if the Cabinet 
proposals are followed, when according to his own words the railroads don’t 
even serve the territory in question? 

The answer, of course, is that again Mr. Underhill has not been fully advised 
of the facts. The myth that truck lines served small communities and the rail- 
roads do not can best be exposed by using the truck company of which he is 
a director as an example. That company operates between San Francisco and 
Chicago, and Los Angeles and Chicago by way of Salt Lake City, Denver, Kansas 
City, and St. Louis. It maintains 23 agencies en route. The railroads main- 
tain 468 open stations at points on all of the routes of this competing highway 
common carrier. 

The objective of the Cabinet proposal is to let competition determine the level 
of rates of common carriers. Presumably Mr. Underhill does not believe in the 
American principle of free competitive enterprise. 

I will not take much of your time in answering the truck views on highway 
user taxation. These have been very well answered in the public mind by the 
views expressed before the Congress by the American Automobile Association. 

The best answer to Mr. Underhill and the truckers is found in a paper pre- 
sented at the 28th annual meeting of the California State Chamber of Commerce 
on December 1, 1955. This paper, Federal Highway Policy, by Richard M. 
Zettel, research economist, Institute of Transportation and Traffic Engineering, 
University of California, Berkeley, said in part: 

“The National Government has never dealt directly in highway-user taxation. 
There is a new and growing disposition merely to rename present Federal excises 
on motor fuels and other automotive produts, calling them user taxes and 
asking for their use on highways. Yet, the National Government’s excises, now 
proposed to be called user taxes, were not conceived as compensation for high- 
way use when enacted and have never been evaluated in terms of their distribu- 
tion of the highway burden. 

“Perhaps in this instance the National Government has something to learn 
from the States. For example, no State has found that fuel consumption stand- 
ing alone is an adequate or fair base for spreading the highway burden among 
users. It seems hardly likely that the National Government should find it to be 
so. Thus, it is not surprising that proposals blossomed forth in Congress this 
year for special taxes on certain highway users to supplement the gasoline tax. 
I do not know whether the particular taxes or the rates considered this year 
were appropriate. But it seems clear that the National Government, faced 
with a new conception of highway finance, should evaluate the problems of 
burden distribution in new terms. It seems equally clear that this evaluation 
will suggest a distribution of the burden markedly different from that resulting 
from present excises. It is almost inconceivable that the problem can be solved 
satisfactorily simply by changing the titles of existing taxes. It is more likely 
that new taxes or selective differential rate increases will be called for.” 

Your earnest consideration of the problems that would face Cafifornia, and 
the Nation, as a result of an undue public subsidy to the trucking industry will 
be much appreciated. 

Sincerely yours, 
Watter J. Lirtre. 


Mr. Witu1ams. Mr, Johnson, you may proceed. 


STATEMENT OF GILBERT R. JOHNSON, COUNSEL, LAKE CARRIERS’ 
ASSOCIATION, CLEVELAND, OHIO 


Mr. Jounson. Thank you, Mr. Chairman. 

My name is Gilbert R. Johnson. I am a practicing lawyer of Cleve- 
land, Ohio. My appearance here is as counsel for Lake Carriers’ 
Association, which is an organization of vessel owners operating ships 
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on the Great Lakes under United States flag in the transportation of 
commodities in bulk. The transportation of commodities in bulk on 
the Great Lakes is a homogeneous mode of transportation. It is not 
in any appreciable degree commingled with any other mode of trans- 
portation. 

I would like, if you please, Mr. Chairman, to have filed for the 
record my prepared statement; and if it meets with your pleasure, I 
would simply like to sean the statement as I go along, pointing out 
the subjects which are discussed. 

Mr. Wirti1aMs. You may proceed. 

Mr. Jounson. In the first place, there is an introductory statement 
in which we point out that the position that we are taking here is not 
inconsistent with one of the recommendations of the President’s Ad- 
visory Committee with respect to the free play of competition in the 
field of transportation. 

Second is a description of the geography of the Great Lakes. 

Next, on page 3, is a discussion of the navigation rights of the Great 
Lakes, pointing out that the Great Lakes are international waters, 
where the transportation is both domestic and international, and, of 
course, with the opening of the St. Lawrence seaway the international 
aspects are likely to be of greater significance than they have been 
heretofore. 

On page 4 we discuss the nature of Great Lakes bulk transportation, 
and on page 5 there is a table compiled in 5-year periods, showing the 
volume of that transportation ; and, if you please, Mr. Chairman, you 
will note that it is a very substantial volume that is moved each season 
in these bulk commodities, namely, iron ore, limestone, coal, and grain. 

On page 6 there is a discussion of the water carriers engaging in 
this bulk transportation, and we point out that in accordance with the 
general maritime laws those carriers are either contract or private 
carriers, The transportation of commodities in bulk does not lend 
itself to a common-carrier service, and the reasons for that are pointed 
out in the statement under the heading on page 8. 

There is a very substantial economy, of course, which we discuss on 
page 10 of Great Lakes transportation. Briefly stated, it is about 
1% mills per ton-mile, as compared with about 11% 9 cents per ton- 
mile by rail carrier. 

Over the years the Congress has dealt with three different acts 
which have formed the basis in some manner or other of the economic 
regulations of water transportation, and in each one of those acts, 
namely, the Shipping Act of 1916, the Intercoastal Shipping Act of 
1933, and the Transportation Act of 1940, contemplated the trans- 
portation of commodities in bulk on the Great Lakes, and there were 
3 basic reasons for those exemptions: (1) that the transportation of 
those commodities is conducted by contract and private carriers, not 
common carriers; (2) that it is not competitive with common carriers 
either by land or water; and (3) that it is competitive with foreign 
carriers, the most important of which are Canadian carriers. 

Mr. Chairman, our concern with H. R. 6141 and 6142 is the pro- 
posed redefinitions of the terms “common” and “contract carrier,” and 
the repeal of the general bulk exemption. There is a specific contract 
carrier bulk exemption for the Great Lakes and at the time the Trans- 
portation Act was passed that exemption was considered highly ade- 
quate for the Great tan 





1136 TRANSPORTATION POLICY 


Over the years we have learned something and that is that while 
the contract carrier definition is obviously nothing more nor less than 
a codification of the general maritime law, the Interstate Commerce 
Commission has injected a new or alien thought in that definition, 
which is specialization of service, and that is the one that gives us 
trouble, not only in the present definition, but in the proposed defini- 
tion; so, Mr. Chairman, it all boils down to this: that if the policy 
of the Congress heretofore established in excluding the transportation 
of commodities in bulk on the Great Lakes from economic regulation 
is to be preserved and if these bills are to be enacted in their present 
form, it will be necessary to take out the limiting factor in the Great 
Lakes exemption ; male, the limiting factor as to contract carriers 
and make it applicable to all carriers. 

That, Mr. Chairman, is the purport of our plea to this committee. 

I want to thank you, and the members of the committee, and Mr. 
Layton for obliging me. I appreciate it very much. 

Mr. Wiuu1ams. Thank you very much, Mr. Johnson. 

Your statement will appear in the record in full. 

(The statement referred to is as follows :) 


STATEMENT OF GILBERT R. JOHNSON, COUNSEL LAKE CARRIERS’ ASSOCIATION, 
CLEVELAND, OHIO 


INTRODUCTORY STATEMENT 


In dealing with the transportation of commodities in bulk on the Great Lakes, 
it has been the traditional policy of the Congress to exempt such transportation 
from economic regulation. It does not appear that the Presidential Advisory 
Committee on Transportation Policy and Organization would now change that 
policy. Neither does it appear that the Interstate Commerce Commission advo- 
eates the regulation of the transportation of bulk commodities on the Great 
Lakes. Nevertheless, inasmuch as H. R. 6141 and H. R. 6142 would redefine the 
terms “common carrier by water” and “contract carrier by water” and repeal 
the general bulk commodity exemption, enactment of these bills would im- 
peril the status of Great Lakes bulk transportation. 

H. R. 6141 and H. R. 6142 are designed to carry into effect the recommenda- 
tions of the Presidential Advisory Committee on Transportation Policy and 
Organization. Those recommendations are based upon the fundamental premise 
that all modes of transportation should be regulated in such manner as to permit 
the free play of natural economic forces. By refusing to place under economic 
regulation the transportation of commodities in bulk by vessels on the Great 
Lakes, the Congress has already accomplished this important objective for the 
Great Lakes. 

As has been noted so often by the Congress, the commerce on the Great Lakes 
is predominantly the transportation of industrial raw materials—iron ore, lime- 
stone, and coal—and of grain. The transportation of these bulk commodities 
constitutes not less than 95 percent of the total Great Lakes commerce. That 
transportation is a homogeneous operation. Bulk and nonbulk commodities are 
rarely, if ever, commingled in the same vessel for purposes of transportation. 
Indeed, the two types of commodities are rarely transported by the same Vessel 
owner. Those vessel owners who engage in bulk transportation are exclusively 
in that trade. Transportation of commodities in bulk on the Great Lakes is not 
competitive with common carriers either by land or by water. On the other 
hand, it is competitive with foreign water carriers. 


GEOGRAPHY OF THE GREAT LAKES 


Composed of Lakes Superior, Michigan, Huron, Erie, and Ontario and their 
connecting and tributary waters, the Great Lakes provide the largest interior 
waterway in the world. In their natural state they comprise about 95,000 
square miles of deep-water highway. Their shoreline is more than 8,300 miles. 
Most of the bulk commodity commerce occurs on the first four mentioned lakes, 
although substantial quantities of ore, coal, and grain move to Lake Ontario 
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ports. From Ogdensburg, N. Y., to Duluth, Minn., the sailing distance is 1,225 
miles and to Chicago 1,130 miles. In each case about 1,000 miles of the distance 
is through open lake. 

Upon completion of the St. Lawrence seaway, navigation will be open to large 
vessels between the Atlantic seaboard and the Great Lakes. Ocean vessels, 
comparable in size to the largest Great Lakes vessels, will be able to enter 
the Great Lakes and trade between ports within the Great Lakes and between 
such ports and ports on the lower River St. Lawrence and the Gulf of St. Law- 
rence. From the standpoint of the navigation of large vessels, the geographical 
area of the Great Lakes will then be vastly increased in size and will extend 
from the heads of Lakes Superior and Michigan to the lower Gulf of St. 
Lawrence. 

NAVIGATION RIGHTS ON THE GREAT LAKES 


While the Great Lakes are territorial waters of the United States and Canada 
on their respective sides of the international boundary, all of the Great Lakes, 
even including Lake Michigan, which lies wholly within the United States, are 
free and open for purposes of navigation to the vessels and citizens of both 
countries. This right of free navigation has its origin in the Jay Treaty of 1794 
between the United States and Great Britain and was asserted and reasserted 
in subsequent treaties until made perpetual by the Boundary Waters Treaty of 
1909. The language in the last treaty, patterned after earlier treaties, is that 
the Great Lakes “shall forever remain free and open for the purposes of com- 
merce to the inhabitants and to the ships, vessels, and boats of both countries, 
equally * * *,.” 

This right of free navigation, however, extends to more than the vessels of the 
United States and Canada. No domestic law of the United States or Canada 
nor any international law or agreement prohibits vessels of any flag from trad- 
ing within the Great Lakes between the ports of the United States and Canada or 
from trading between Great Lakes ports and ports of other countries. For all 
practical purposes, therefor, the right of navigation is free and open to vessels 
of all countries. 


NATURE OF GREAT LAKES BULK TRANSPORTATION 


Commerce on the Great Lakes is especially distinguished by the magnitude of 
the bulk commodities transported and the development and use of vessels espec- 
ially designed and constructed for the handling of such commodities. The com- 
modities consist predominantly of iron ore, coal, limestone, and grain. The 
iron-ore deposits are located in Minnesota, Wisconsin, Michigan, and Ontario; 
limestone is found in Michigan; grain moves from the western plains and coal 
is mined in the well-known eastern and midwestern fields. Iron ore, grain, and 
coal move to Great Lakes ports by railroad and then over the Great Lakes to 
other ports. If a movement beyond the ufloading port is involved, the com- 
modities are transported to ultimate destination by railroad. Limestone is 
different from the other three commodities only in that there is no appreciable 
rail movement to the loading ports. 

In the loading and unloading of the commodities, and in the handling and 
transportation of them by the vessels, the principles of mass production have 
been successfully applied. In their construction Great Lakes vessels are adapted 
to the machinery of loading and unloading docks, most of which are owned by 
railroads. Instead of competition, there is coordination between these two 
modes of transportation. 

The magnitude of Great Lakes commerce is shown by the following table 
giving the total tons for periods of 5 years commencing 1916 and ending 1955: 


Total net Average net 
Period tons ton per 
season 


1916-20 F ; 2 F : 545, 046, 872 109, 009, 374 
1921-25 aad dans sailed — 5 . baadiiniet 489, 856, 640 97, 971, 328 
Ne teehee Sc oneal saidiae , 621, 245, 372 124, 249, 074 
1931-35... . : 42 345, 821, 695 69, 164, 339 
: ewitahe ws her dasiean gia 581, 325, 580 116, 265, 116 

889, 912,876 | 177, 982, 575 

662, 871, 314 165, 717, 828 

903, 180,732 | 180, 636, 146 

} 
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The harmony between vessels and dock facilities does not alone account for the 
efficiency of the Great Lakes fleet. Land carriers neither own any interest in 
nor have any arrangement with Great Lakes vessels transporting bulk com- 
modities. Great Lakes vessels transporting bulk commodities have no fixed 
ports of call and no regular routes. Shippers assemble their cargoes and vessels 
transport the cargoes between ports according to the direction of those who 
own the commodities. This system of transportation is as pliant as the needs 
of the owners of the commodities. 


WATER CARRIERS ENGAGING IN GREAT LAKES TRANSPORTATION 


Generally speaking, there are two types of carriers which engage in the trins- 
portation of commodities in bulk on the Great Lakes. First and more numerous 
are the carriers which transport cargo for others in full shiploads. The re 
mainder are those who use their own vessels to transport their own commcdities. 

The Federal courts have consistently held that water carriers, such as those 
engaged in the transportation for others of commodities in bulk on the Great 
Lakes, who carry only under special arrangement for specific cargoes and on any 
given occasion make the capacity of a vessel available only to 1 person or to 1 
set of persons, are regarded by the general maritime law as contract (private) 
carriers. Two Great Lakes cases hold to that effect. The Pawnee ((E. D. Mich.) 
205 F. 333) : The Pawnee was under charter to a Tonawanda firm for the trans- 
portation of lumber and coal covering her downbound and a portion of her 
upbound trips. On some of the upbound trips she carried coal for other parties, 
arranged by special contract. Libelant shipped as a seaman at Detroit and was 
injured while the vessel was in Collingwood, Ontario, as a result of a fall into 
the cargo hold. He claimed that his cause of action was enforceable under the 
Employers Liability Act, June 11, 1906, for the reason that the Pawnee was a 
common carrier. Holding that the Pawnee was a contract (private) carrier 
and not a common carrier, the court said (pps. 334-835) : 

But the Pawnee was not a part of a railroad or railroad system, nor a com- 
mon carrier. She was not engaged in the carrying trade for the general public 
nor held out to carry the goods of all persons indifferently who might apply 
She carried only under special arrangements, for specific cargoes, with such 
parties as agreements might be made. She made no profession to carry for all, 
and was under no obligation to take whatever goods might be tendered. She ran 
on no particular schedule of time, nor between any particular places or termini. 
She selected such cargoes as she saw fit to carry and at such prices as might be 
agreed upon. She had the right to refuse any freight which she wished to reject. 

“A ship in the business in which the Paienee was engaged is not a common 
earrier in the legal sense of the term, but in fact and in law a private carrier 
only.” 

The H. A. Rock, ((W. D. N. Y.) 23 F. 24d 198): The H. A. Rock loaded a cargo 
of grain at South Chicago for transportation to Buffalo. The entire cargo was 
shipped by one shipper. During the voyage the cargo was damaged. Action 
was brought by the cargo owner to recover the loss and the basis of the cargo 
owner’s claim was that the vessel owner was a common carrier. The court re- 
jected this theory and held that inasmuch as the full reach of the vessel was 
given to one shipper, the vessel owner was a contract carrier and the defense of 
the bill of lading barring claim for loss occasioned by fauls or errors in the nav- 
igation of the vessel was available. 

The distinction which the maritime law makes between contract carriers and 
common carriers is shown by an early Great Lakes case decided by the Supreme 
Court of the United States, namely, Propeller Niagara v. Cordes (21 How. (U. 8.) 
7). On the last trip of the season of 1854 the Niagara stranded in the north end 
of Lake Huron on a voyage from Buffalo to Chicago. Cargo was damaged and 
libel to recover damages was brought. The bill of lading excepted the dangers 
of navigation and other perils of the sea. There was no statutory limitation of 
liability and the question was whether the vessel was a common carrier liable 
as an insurer, act of God or public enemies excepted, or was a contract carrier 
which could by contract limit liability. The evidence showed that the Niagara 
was a general ship transporting the goods of all who desired her services. It 
was held that the Niagara was a common carrier which the Supreme Court 
defined, page 22, as “one who undertakes for hire to transport the goods for those 
who may choose to employ him from place to place.” 

These Great Lakes cases are wholly in accord with the decisions of the ad- 
miralty courts construing and applying the maritime law in the case of ocean 
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vessels. (See Liverpool 8. 8. Co. v. Phoeniz Insurance Company (129 U. 8. 397) ; 
The Wildenfels ((2 C. A.) 161 F. 864); The Fri ((2 C. A.) 154 F. 333); The 
0. R. Sheffer ((2 C. A.) 249 F. 600) ; The G. R. Crowe ((2 C. A.) 294 F. 506) ; 
Commercial Molasses Corp. v. New York Tank Barge Corp. (314 U. S. 104).) 


REASON FOB ABSENCE OF COMMON CARRIERS IN GREAT LAKES BULK TRANSPORTATION 


The movement of bulk commodities on the Great Lakes does not lend itself 
to a common carrier type of operation. Of the carriers for hire, only the con- 
tract carrier can make the most efficient use of the lake type bulk vessel which 
is, after all, a special purpose vessel designed to meet the particular require- 
ments of loading and unloading facilities for the handling of bulk commodities. 
If the requirements of the trade are to be served, such vessels must be free to 
select full cargoes without regard to routes or ports. They must carry the 
commodities where needed, when needed. This is the type of service that can 
be provided only by the contract carrier. It is the type of service shippers of 
bulk goods demand and explains with finality why there are no common carriers 
by water engaged in the transportation of bulk commodities on the Great Lakes. 


ECONOMIES OF GREAT LAKES TRANSPORTATION 


The free play of natural economic forces and the absence of statutory regu- 
lation in the transportation of bulk commodities on the Great Lakes has resulted 
in public benefits unmatched by any other of the Nation’s modes of transporta- 
tion. As of 1955 the average per ton mile rate of Great Lakes contract carriers 
for these bulk commodities was 1.9 mills compared with 1.15 cents for rail carriers 
transporting the same commodities from mines and quarries to the loading ports 
and from the unloading ports to the consuming areas. If any explanation were 
needed for the complete absence of competition between Great Lakes carriers 
and land carriers (railroads and motor carriets), the comparative rates shown 
herein would be sufficient. 

Of the competitive forces, three are prominent and self-evident. First, there 
is competition between the contract carriers in United States domestic trade. 
Second, several shippers of these bulk commodities have their own vessels 
for the transportation of their own goods. Third, in the international trade 
the contract carriers must meet the lower operating costs of Canadian and other 
foreign-flag vessels, none of whom are regulated. 


HISTORY OF EXEMPTION FROM STATUTORY ECONOMIC REGULATION OF GREAT LAKES 
BULK TRANSPORTATION 


Three acts of Congress have dealt in some form with economic regulation of 
water carriers. They are the Shipping Act, 1916, the Intercoastal Shipping 
Act, 1933, and the Transportation Act, 1940. In each of those acts the Congress 
excluded from the regulatory provisions the transportation of commodities in 
bulk on the Great Lakes. Such exclusion by the Congress in each case was 
based on the finding that there were unusual and extraordinary circumstances 
which distinguished the transportation of commodities in bulk on the Great Lakes 
from all other modes of transportation. Generally speaking, the findings of the 
Congress bear out the three distinguishing facts heretofore mentioned, namely, 
(1) that the transportation of commodities in bulk on the Great Lakes is 
conducted by contract and private carriers not common carriers; (2) that it is 
not competitive with common carriers either by land or water; and (3) that it is 
competitive with foreign carriers, the most important of which are Canadian 
vessels. 


1. Shipping Act, 1916 


The regulatory provisions of the Shipping Act, 1916, as originally enacted, 
applied, among others, to “a common carrier by water in interstate commerce 
on the high seas or the Great Lakes on regular routes from port to port” 
(46 U. S. C. A. sec. 801). As the bill which was ultimately approved was 
originally introduced in the House, it was so broadly drawn as to apply to any 
common carrier in interstate commerce. Members of the Senate from Great 
Lakes States were apprehensive that the definition was so broad hat it would 
be construed to apply to vessels engaged in the transportation of bulk commod- 
ities. Objection to the bill was stated by Senator Nelson of Minnesota as follows: 
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“We have on the Great Lakes 2 or 3 kinds of vessels. (Then he referred to 
passenger vessels and package freighters) * * * but the bulk of the tonnage 
on the Great Lakes is practically carried, not by such route ships but by inde- 
pendent concerns, a species of tramps. They have, for instance, vessels built 
on the Great Lakes made expressly for the purpose of carrying iron ore from 
the head of the lakes down to Chicago and ports on the Great Lakes and then 
carrying coal and other bulk products back again to the lakes. There are sey- 
eral kinds of vessels made for that traffic. To put those vessels under the strict 
regulation of this bill would be unfair and unjust” (53 Congressional Record, 
p. 12799). 

To meet the objections of members of the Senate from the Great Lakes States, 
the bill was amended by insertion of the condition “on regular routes from port 
to port.” 

When the bill was returned to the House for consideration of the Senate 
amendment, Congressman Alexander, chairman of the Committee on Merchant 
Marine and Fisheries, explained that the Senate amendment was designed to 
exclude the bulk carrier on the Great Lakes as well as the tramp ocean carrier, 
both of whom he placed in the same class. Questioned by Congressman Staf- 
ford as to whether or not the bill so amended would apply to a vessel trans- 
porting coal, for example, between ports on the Great Lakes, Congressman Alex- 
ander answered: “No, it would be a bailee for hire.” Later Congressman 
Alexander made a statement for the benefit of the House that the Senate amend- 
ment in reality was not necessary for the reason that the bill as originally intro- 
duced was intended to apply only to “eommon carriers by water’ and had no 
application to “bailees for hire” (53 Congressional Record, pp. 13365, 13366, and 
13426). 

2. Intercoastal Shipping Act, 1933 

As originally enacted, the Intercoastal Shipping Act, 1933, applied to “every 
common and contract carrier by water engaged in the transportation for hire of 
passengers or property between one State of the United tSates and any other 
State of the United States by way of the Panama Canal.” In 1938 the act was 
amended to extend to all common carriers by water as defined in the Shipping 
Act, 1916. Again, there was concern about the application of the act so amended 
to Great Lakes vessels. One of the Senators from Minnesota proposed an amend- 
ment to provide that the minimum rate provision would not apply to common 
carriers on the Great Lakes. The late Senator Copeland, of New York, chair- 
man of the then Senate Committee on Commerce, who was in charge of the bill, 
spoke in favor of the amendment as follows: 

“Mr. CopeLaANnb. Mr. President, there is justification for this proposal because 
95 percent of the ships on the Great Lakes are contract carriers, and they are 
not affected in any way. Only 5 percent of the ships are common carriers, and 
those ships are in competition with Canadian ships. It is an entirely different 
matter than that of seeking to deal with our own shipping and to keep it on the 
same plane of parity. Therefore, so far as I am concerned, I have no objection 
to taking the amendment of the Senator from Minnesota to conference.” 

The amendment was agreed to (83 (pt. 6) Congressional Record, p. 6622). 

The Shipping Board and the Maritime Commission, which administered the 
Shipping Act, 1916, and the Intercoastal Shipping Act, 1933, construed both acts 
as being inapplicable to Great Lakes carriers engaged in the transportation of 
commodities in bulk. They never asserted jurisdiction over those carriers or 
undertook to exercise any control over them. Columbia Transportation Company, 
Contract Carrier Application (260 I. C. C. 135, 139-140). 


3. Transportation Act, 1940 

(a) Reports of the Federal Coordinator of Transportation, 1934, 1935.—The 
Transportation Act, 1940, followed extensive studies made for and by the Con- 
gress. Part of the study was made by the late Joseph B. Eastman, then a mem- 
ber of the Interstate Commerce Commission, in the capacity of Federal Co- 
ordinator of Transportation. Mr. Eastman examined closely the character of 
Great Lakes commerce and the status of the carriers engaging in that com- 
merece. In the report of Mr. Eastman’s studies, transmitted to the Congress on 
March 10, 1934, the then Chairman of the Interstate Commerce Commission 
made these observations concerning Great Lakes commerce: 

“On the Great Lakes about 95 percent of the traffic is bulk cargo carried by 
the private and contract operators” (73d Cong., 2d sess., S. Doc. No. 152, p. 7). 
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The same report contained a full discussion of the Great Lakes contract and 
— carrier groups. With respect to the contract carrier group the report 
stated : 

“The carriers in this group operate under individual contracts and are engaged 
almost exclusively in the transportation of bulk commodities, usually in full 
cargoes, such as ore, coal, grain, pig iron, sand, and stone. They have no regular 
routes or scheduled sailings but operate between any of the Great Lakes ports 
at which traffic may be obtained. Contracts for the entire season are sought 
put many are entered into for a shorter period and for single voyages. Some 
have close working arrangements with large industries that frequently employ 
them rather than operate their own ships. 


* * » * * x e 


“The carriers in this group handle no less-than-carload traffic or passengers 
and have no interchange traffic with rail or water carriers under joint rates. * * * 

“All rates or charges are on a port-to-port basis. The freighting of cargoes 
is covered by a charter made between the shipper and the owner of the vessel, 
which usually specifies, among other things, the time when cargo and steamer 
are to be ready, the port of loading and discharge, the freight rate agreed upon, 
and a given time for loading and/or discharging, so that if time in excess of that 
allowed in the charter is consumed, the vessel may collect demurrage for loss 
of time. 

“The rates which these carriers may obtain are strongly affected by competi- 
tion among themselves, and with Canadian steamers. The latter competition is 
particularly severe in respect of grain and is also forceful so far as concerns 
stone, ore, and cement. The Canadian ships have lower operating costs, owing 
to smaller crews, lower wages, and fewer restrictions. Their endeavor to secure 
grain tonnage from Lake Superior ports is aided by the Canadian railroads, 
which maintain low rates via Montreal. Lower rates via Montreal on other 
commodities also attract to Canadian shipping a large volume of American export 
and import traffic” (ibid., 133, 134, 135). 

Further discussion of carriers on the Great Lakes engaged in the transporta- 
tion of commodities in bulk was contained in the report of Mr. Eastman trans- 
mitted to the Congress on January 23, 1935, and dealing, in part, with the in- 
roads Which certain private and contract carriers were generally making upon 
common carriers. It is significant that Mr. Eastman drew a sharp distinction 
between Great Lakes carriers and private and contract carriers elsewhere. 
Said Mr. Eastman: 

“There are, however, private and contract operations which are not open 
to these objections. An outstanding example is the operation of the cargo boats 
on the Great Lakes which carry, chiefly, iron ore, coal, and grain. So long as 
they confine themselves to such forms of traffic, they apparentiy are, as a 
practical matter, not competitive either with railroads or with common carrier 
steamship lines. * * *” (74th Cong., Ist sess., H. Doc. No. 89, p. 17). 

(b) 8. 2009, 76th Congress, which became the Transportation Act 1940.—As 
the bill was reported to the Senate, it applied to all common and contract ¢ar- 
riers by water engaged, among other things, in the transportation of goods 
in interstate commerce. There was no express exclusion of transportation of 
commodities in bulk or for that matter the transportation of any goods trans- 
ported for hire by a water carrier. The bill, however, contained the declaration 
of policy found in section 303 (e) of the Interstate Commerce Act, as amended, 
under the provisions of which the Commission was authorized on an individual 
basis to exclude— 

“* * * transportation by contract carriers by water which, by reason cf 
the inherent nature of the commodities transported, their requirement of special 
equipment, or their shipment in bulk, is not actually and substantially com- 
petitive with transportation by any common carrier subject to this part or part 
I or part II.” 

The Senate was well aware, however, of the exclusion of Great Lakes bulk 
transportation from the Shipping Act, 1916, and the Intercoastal Shipping Act, 
1933. The Senate had the benefit of the reports of Mr. Eastman. These re- 
ports were fully considered by the Congress in the deliberation of S. 2009. 
Indeed, they lead directly to the exclusion of the transportation of bulk com- 
modities on the Great Lakes (84 (pt. 6) Congressional Record, p. 5962). The 
Senate, too, was aware of the legal status of vessel owners engaging in that 
transportation, the lack of competition between them and other modes of trans- 
portation and the existence of competition between United States Great Lakes 
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vessels and Canadian vessels. To make certain that those carriers were not 
brought under the regulatory provisions of the bill, Senator Brown, of Michigan, 
offered, and the Senate approved, the following amendment : 

‘Provided, however, That nothing in this act shall apply to contract carriers 
by water in the transportation of commodities in bulk on the Great Lakes whose 
vessels during the normal course of voyage pass within the international waters 
between the United States and Canada, and whose vessels compete in respect 
to the transportation of any such commodities in bulk with water carriers 
of a foreign country” (84 (pt. 6) Congressional Record, p. 6066). 

As 8S. 2009 passed the Senate and was introduced in the House, it contained 
no other exemption for water transportation than that applicable to contract 
carriers on the Great Lakes. In the House, however, 8S. 2009 was further 
amended to broaden the Great Lakes exemption and to provide: 

“(c) Nothing in this part shall apply to transportation by a contract carrie: 
by water of commodities in bulk in a nonoceangoing vessel on a normal voyage 
during which (1) the cargo space of such vessel is used for the carrying of 
not more than three such commodities, and (2) such vessel passes within or 
through waters which are made international for navigation purposes by any 
treaty to which the United States is a party.” 

In reporting $8. 2009 for the Committee on Interstate and Foreign Commerce 
to the House, the chairman, Congressman Lee, observed, in effect, that the 
Senate proviso, as amended by the House committee, applied to “nonoceangoing 
vessels transporting, as contract carriers, not more than three commodities in 
bulk on the Great Lakes; * * *” (H. Rept. No. 1217, 76th Cong., 1st sess.). 
The House, therefore, merely restated the Senate proviso and, when the Con- 
gress approved the House exemption for the Great Lakes, the Congress adopted 
the Senate finding that Great Lakes carriers of bulk commodities are contract 
carters und are subject to competition with foreign carriers. Obviously, the 
Congress believed that the Great Lakes merited special consideration inasmuch 
as the Great Lakes exemption was left in the bill notwithstanding the adoption 
of the general exemption applicable to all water carriers engaged in bulk trans- 
portation. 


EFFECT OF H. R. 6141 AND H. R. 6142 UPON GREAT LAKES BULK TRANSPORTATION 


(a) Interstate Commerce Commission’s interpretation of definitions of “com- 
mon carrier by water” and “contract carrier by water” in part ITIT.—Under the 
the maritime law Great Lakes bulk vessels in their customary operation have 
ucver been considered common carriers. For this reason the Great Lakes bulk 
commodity exemption contained in section 303 (c) of the Interstate Commerce 
Act, as amended, is limited to contract carriers, while the general exemption 
contained in section 3083 (b) applies to common and contract carriers alike. 

As used in the Interstate Commerce Act, the terms “common carrier by water”’ 
and “contract carrier by water’ are defined in accordance with the general 
maritime law. See cases cited to this point on pages 6, 7, and 8 above. Of 
course, the general maritime law in the use of those terms does not deal with 
rate or other economic regulation but with liabilities of vessels to third persons, 
such as the liability of a vessel to cargo under the Harter Act or the Carriage 
of Goods by Sea Act. As stated, the admiralty courts have uniformly held 
that the owner of a vessel is a contract carrier where the vessel transports goods 
under special arrangement for specific cargoes and on a given occasion her 
capacity is available only to 1 person or to 1 set of persons. The existing defini- 
tion of “contract carrier by water” in part III recognizes that principle by 
stating that a contract carrier means “any person which, under individual 
contracts or agreements, engages in the transportation * * * by water of * * * 
property in interstate or foreign commerce for compensation.” 

There are provisions in part III of the Interstate Commerce Act which indi- 
eate a congressional intent that part III should be construed consistently with 
the maritime law. Section 320 (d). Nevertheless, in Columbia Transportation 
Company, Contract Carrier Application (260 I. C. C. 135), the Interstate Com- 
merce Commission, in determining whether Columbia was a common or con- 
tract carrier, refused to follow the maritime law. In that case the Commission, 
in effect, totaled the shippers whom Columbia served and the commodities which 
Columbia transported and held, on the basis of its overall operations and irre- 
spective of the special arrangements for each cargo, that, while Columbia might 
not be a common carrier under the maritime law, it was a common carrier and 
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not a contract carrier for purposes of regulation under part III. The Commis- 
sion further held, however, that Columbia in the transportation of bulk com- 
modities was exempt from regulation by virtue of section 303 (b). 

It is apparent from the Columbia case that the Commission is not disposed to 
follow the maritime law in construing the statutory term “contract carrier by 
water.” The indication is that the latter term would be construed more narrowly 
than the maritime law and more narrowly than the Congress intended. 

Due consideration has been given the decision of the Commission in American 
Range Lines, Inc., Contract Carrier Application (260 L. C. C. 262), decided several 
months subsequent to the Columbia case. American Range Lines involved the 
application of a so-called tramp ocean operator for continuation of rights as 
a contract carrier under applicable provisions of part III. Its transportation 
consisted of the movement of full vessel cargoes either under period contracts 
or under voyage contracts. In that respect the facts of American Range Lines 
operations were substantially similar to those of Columbia. Holding that 
American Range Lines was a contract carrier, the Commission observed that: 

“The carrier which engages in the specialized business of transporting full 
cargoes or large quantities of a single commodity so that the shipper has the 
use of the full reach of the vesssel does not serve the general public. Under 
the common law it is well settled by Federal court decisions that vessel opera- 
tors engaged in the transportation of full cargo loads for one shipper were not 
common Carriers.” 

Nevertheless, the Commission, particularly in motor carrier cases, has con- 
sistently sought to graft upon the common law concept of contract carrier the 
further requirement of specilaization. See Pregler, Hxrtension of Operations 
(25 M. C, C. 691) ; Craig, Contract Carrier Application (31 M. C. C. 705); and 
Transportation Activities of Midwest Transfer Company (49 M. C. C. 383). 
The effect of the “specilaization test,” thus conceived, has lead the Commission 
to conclude that, where a carrier serves a number of shippers, specialization is 
necessarily absent and the absence of specialization constitutes a “holding out” 
of service to the general public. 

Recently a three-judge district court, in Contract Steel Carriers, Inc. v. United 
States (DC ND Ind.) 128 F. Supp. 25), held that the only reasonable con- 
struction of the statutory term “special contract,” originally used in the 1935 
act, means no more than a contract specifically negotiated with a particular 
shipper. Special, the court said, “* * * distinguishes the personal relationship 
between the private carrier and each individual shipper from the impersonal 
relatonship of a common carrier to each member of the general public who 
applies to him for service which he is required by the public nature of his under- 
taking to render indiscriminately.” The court went on to say, in effect, that 
the Transportation Act of 1940 is clear on its face and that the term “contract 
carrier” is there defined ‘in terms of the well understood common law concept. 
Ambiguity enters into the picture only when dragged in to support a departure 
from that universal concept.” 

While the Supreme Court affirmed per curiam the decisions of the three- 
judge court in that case (24 U. 8S. Law Week 4134), the discussion of the Supreme 
Court injected one element that indicates uncertainty of the full meaning of the 
decision. The lower court had held in effect that the definition of the term 
“contract carrier by motor vehicle’ as used in part II was nothing more nor 
less than a codification of the term recognized by the common law. The Supreme 
Court may not have rested its decision solidly on the common law concept of 
the term as did the district court. The opinion states that if, as claimed by 
the Commission, specialization in the operation of the carrier was also necessary, 
the requirement was “satisfied here, since appellee (the carrier) hauls only 
strictly limited types of steel products under individual and continuing con- 
tractual agreements with a comparatively small number of shippers throughout 
a large area.” 

The definitions of the term “contract carrier by motor vehicle” and the term 
“contract carrier by water,” as used in the act, are substantially the same. If 
specialization is to be a requisite in the one, as may have been implied by the 
Supreme Court, specialization may very well have been an ingredient of the 
other. While the transportation of commodities in bulk on the Great Lakes 
by vessels especially designed for the trades has always been regarded as a 
specialty within Great Lakes trades, there is no assurance that the Commission 
and the courts would recognize that fact. The only certain way of holding the 
traditional exemption of Great Lakes bulk transportation from economic regu- 
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lation is to retain the status quo in the legislation and that would require 
continuance of the law as it exists with respect to the Great Lakes. 

(bo) H. R. 6141 and H. R. 6142 would place Great Lakes bulk transportation 
under regulation of Interstate Commerce Commission.—These bills propose that 
section 302 be amended by redefining the terms “common carrier by water” and 
“contract carrier by water’ as follows (changes are shown by enclosing in 
black brackets the language that would be deleted and by italicizing the proposed 
new language) : 

“(d) The term ‘common carrier by water’ means any person which holds itself 
out to the general public to engage in the transportation by water in interstate 
or foreign commerce of passengers or property or any class or classes thereof 
for compensation, [except] including any person heretofore engaged in trans- 
portation as a contract carrier by water which the Commission shall find in 
appropriate proceedings not to be engaged in transportation as a contract carrier 
by water as defined hereby, but excluding transportation by water by an express 
company subject to Part I in the conduct of its express business, which shall 
be considered to be and shall be regulated as transportation subject to Part I, 

“(e) The term ‘contract carrier by water’ means any person which [under 
individual contracts or agreements] engages in transportation by water of 
passengers or property ia interstate or foreign commerce for compensation (other 
than transportation referred to in paragraph (d) and the exemption therein) 
on the basis of bilateral contracts for specialized or individualized service or 
services equivalent to bona fide private carriage by water.” 

The ostensible purpose of these proposed definitions is to assist the Com- 
mission in drawing a line of demarcation between common carriers and contract 
earriers. The definition of ‘contract carrier by water’ contained in the present 
act would be deleted in favor of a much more restrictive definition hinged upon 
specialization in order to carry out the recommendations of the Presidential 
Advisory Committee. The definition would be completely recast and would be 
much more restricted than the concept prevailing under the general maritime 
law. 

As stated above, the term “contract carrier by water” now means “any person 
which, under individual contracts or agreements, engages in the transportation 
* * * by water of * * * property * * *.” It will be noted that the word 
“individual” modifies ‘contracts or agreements.” The proposed definition, how- 
ever, would shift the qualification to the service, the language being “on the 
basis of bilateral contracts for specialized or individualized service or services 
equivalent to bona fide private carriage by water.” 

While the requirement as to “bilateral contracts” would not be restrictive, the 
requirement that the contract shall pertain to “specialized or individualized 
service or services” is most restrictive. To retain the status of a contract carrier 
by water, every Great Lakes operator would have to meet the “specialization 
test.” Specialization may take many forms. 

Some indication of the meaning which the Commission would give the words 
“specialized” and “individualized” may be found in decisions of the Commission 
construing section 303 (e) which confers upon the Commission authority to 
exempt from regulation “transportation by contract carriers by water which, by 
reason of the inherent nature of the commodities transported, their requirement 
of special equipment, or their shipment in bulk, is not actually and substantially 
competitive with transportation by any common carrier’ by rail or motor vehicle. 
One case involved a water carrier making application for grandfather rights 
shortly after the enactment of part III. That carrier sought to have exempted 
from regulation services rendered by certain barges, which were equipped with 
bins for holding sand, gravel, and cement and with a concrete mixer and derrick 
for the handling of concrete. The barge operator mixed the concrete aboard the 
barge for customers according to their specifications and delivered the concrete 
so specified to the jobs where the concrete was desired. The evidence showed 
that the concrete was always furnished under individual contracts preceded by 
negotiations and that only a limited number of persons was served. The evi- 
dence further showed that there was no substantial competition with common 
carriers by rail or motor vehicle. The Commission held that the operations of 
the barge owner under those circumstances were those of a contract carrier under 
individual contracts with a limited number of customers, according to their 
specifications for a particular kind of concrete, and that those operations satis- 
fied the requirement with respect to special equipment necessary to exempt the 
operator as a contract carrier. Union Barge Line Application (250 I. C. C. 249; 
3 Fed. Carr. Cases, sec. 30,276). 
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Another decision of the Commission casts some light on the meaning of the 
term “individualized service.” A barge operator initially sought grandfather 
rights as a contract carrier. Upon consideration of his application, it appeared 
that the operator served 7 shippers under separate contracts with each, but had 
no equipment designed especially to meet the needs of any particular shipper. 
The same vessels were used for all shippers, according to the convenience of the 
operator. During consideration of his application, the operator amended it to 
seek operating rights as a common carrier. The Commission held that the ap- 
plication so amended should be allowed for the reason that there was nothing 
individual about the services which the operator rendered his customers. Walter 
D. Martinson, Contract Carrier Application ( (Div. 4, I. C. C.) 7 Fed. Carr. Cases, 
sec, 31,630). 

These two decisions indicate that the Commission might very well construe 
the words “specialized * * * service” to mean a service by special equipment 
and “individualized service” to mean service rendered by a vessel owner to meet 
the peculiar requirements of a shipper as distinguished from the requirements of 
other shippers whom such vessel owner served. That the transportation of com- 
modities in bulk on the Great Lakes is a “specialized” and “individualized” serv- 
ice could be questioned by the Commission, inasmuch as it is the conventional 
or general trade of the Great Lakes and the vessels are generally designed to 
meet the requirements of the trade. The vessel or vessels used for one customer 
are usually capable of meeting the requirements of all other customers. 

Finally, there remains to be considered the meaning of the term “service or 
services equivalent to bona fide private carriage by water.” The report of the 
Presidential Advisory Committee observes that the definition of the term “con- 
tract carrier” should be reframed so that a vessel owner would be regarded as a 
contract carrier only if the carrier clearly substitutes for feasible private car- 
riage operation. The term “private carriage by water,’ as applied in part III, 
would not be expressly defined by the bills, although that term would be defined 
in the redefinition of terms under part II, applicable to motor carriers. There 
the definition would be restricted to the situation where the owner of the vehicle 
and the owner of the property transported are the same, either by direct owner- 
ship, lease, or bailment, but the ownership, lease, or bailment of the goods could 
not be accomplished for the purpose of transportation. 

As mentioned, the view of the Presidential Advisory Committee is that a con- 
tract carrier should be regarded as such only if he substitutes his service for that 
of the owner of the goods were he moving them himself. The Presidential Ad- 
visory Committee further states in effect that no carrier should be regarded as 
a contract carrier where a particular service could be performed by a common 
carrier. If the true meaning of the language “specialized or individualized 
service or services equivalent to bona fide private carriage by water” is to be 
found in the report of the Presidential Advisory Committee, it might be held that 
a vessel owner would be regarded as performing services equivalent to bona fide 
private carriage only if his vessels serve the interests of one shipper or customer. 

(c) Modification of Great Lakes bulk exemption necessary with repeal of 
general bulk exemption.—As previously noted, part III contains two separate 
exemptions of the transportation of commodities in bulk by water carriers. 
Placed in the order in which those exemptions were originally considered by 
the Congress, the exemption relating to the Great Lakes should be stated first 
and the general exemption second. As S. 2009 was finally enacted and the 
exemptions written into section 308 of the act, they read, in the order in which 
considered by the Congress: 

“(c) Nothing in this part shall apply to transportation by a contract carrier 
by water of commodities in bulk in a nonoceangoing vessel on a normal voyage 
during which (1) the cargo space of such vessel is used for the carrying of 
not more than three such commodities, and (2) such vessel passes within or 
through waters which are made international for navigation purposes by any 
treaty to which the United States is a party.” 

“(b) Nothing in this part shall apply to the transportation by a water carrier 
of commodities in bulk when the cargo space of the vessel in which such com- 
modities are transported is being used for the carrying of not more than three 
such commodities. This subsection shall apply only in the case of commodities 
in bulk which are (in accordance with the existing custom of the trade in the 
handling and transportation of such commodities as of June 1, 1939) loaded and 
carried without wrappers or containers and received and delivered by the carrier 
without transportation and delivered by the carrier without transportation mark 
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or count. For the purposes of this subsection two or more vessels while navi- 
gated as a unit shall be considered to be a single vessel. This subsection shall 
not apply to transportation subject, at the time this part takes effect, to the 
provisions of the Intercoastal Shipping Act, 1933, as amended.” 

H. R. 6141 and H. R. 6142 would repeal paragraph (b), the general bulk com- 
modity exemption, but would leave in effect paragraph (c), the Great Lakes 
exemption. Thus the bills recognize, as did the Congress in enacting the Ship- 
ping Act of 1916, the Intercoastal Shipping Act of 1933 and the Transportation 
Act of 1940, that the competitive forces affecting Great Lakes bulk commodity 
transportation do not call for an adjustment through the extension of regulatory 
programs and policies to such transportation. Indeed, it appears to be the 
primary purpose of these bills to equalize the opportunity for regulated land 
and water carriers through the equality of regulation among competitors. 
Whatever may be the merits of such a proposal, the fact remains that, inas- 
much as the carriage of bulk commodities on the Great Lakes is not competitive 
with common carriers either by land or by water, there is no need for bringing 
Great Lakes bulk transportation under statutory economic regulation. 

However, because the present exemption pertaining to the transportation of 
commodities in bulk on the Great Lakes is limited to “contract carriers,” this 
exemption might be of little effect and purpose should the general commodity 
exemption be repealed. As indicated previously, the Congress, in earlier enact- 
ments, always regarded the Great Lakes vessel operator as a contract carrier 
in terms of the general maritime law. By redefining the term “contract carrier 
by water” and, in effect, abandoning the general maritime law in favor of a 
much more restricted relationship, these bills would take the Great Lakes vessel 
operator out of his natural role as a contract carrier. Disregarding the intent 
of the Congress as expressed in the Shipping Act of 1916, the Intercoastal Ship 
ping Act of 1933 and the Transportation Act of 1940, these bills would, by legis- 
lative fiat, impose upon Great Lakes contract carriers all of the regulatory pro- 
visions applicable to common carriers under the act. While the Congress may 
well have the constitutional power under the commerce clause to impose upon 
contract carriers requirements and restrictions applicable to common carriers, 
such treatment of contract carriers would be, to say the least, unreasonable and 
arbitrary. Wolff v. Industrial Court (262 U. 8S. 522) ; Michigan Commission vy. 
Duke (266 U.S. 570). 

Even if the present definition of “contract carrier by water’ is retained, there 
is considerable doubt, in view of the recent decision in Contract Steel Carriers, 
Inc., v. United States, supra, that the Commission would continue to construe 
that term in accordance with the general maritime law. Consequently, if the 
general bulk commodity exemption is repealed, the present Great Lakes exemp- 
tion would be an exemption in name only. Many Great Lakes vessel operators, 
whom Congress heretofore has always regarded as contract carriers, would 
probably be held to be common carriers and thus subjected to regulation. 

Such a result would not be in the best interests of the Nation and would con- 
travene the express intent of Congress. It would seem that, if the general bulk 
commodity exemption contained in paragraph (b) of section 303 is repealed, the 
Great Lakes bulk exemption contained in paragraph (c) should be modified so 
as to make it clear that the exemption is to apply to all water carriers engaged 
in the transportation of commodities in bulk on the Great Lakes. This could 
be accomplished by deleting the word “contract” so that the exemption would 
apply to all Great Lakes carriers by water engaged in the transportation of com- 
modities in bulk. 

CONCLUSION 


The transportation of commodities in bulk on the Great Lakes is conducted 
by contract and private carriers. It is a homogeneous mode of transportation 
and is not competitive with common carriers either by land or water. It is, 
however, highly competitive among the bulk carriers themselves and between 
them and foreign carriers. By excluding such transportation from statutory 
economic regulation, the Congress has already accomplished for the Great Lakes 
one of the stated objectives of the Presidential Advisory Committee. The forces 
of free competition and no other regulate this segment of the Nations transpor- 
tation. 

In the event the general bulk exemption contained in paragraph (b) of section 
303 were repealed without adequate modification of the Great Lakes bulk 
exemption contained in paragraph (c), inequalities would occur in the trans- 
portation of bulk commodities on the Great Lakes in that: (1) At the present 
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time neither United States nor foreign carriers, especially Canadian, which com- 
pete in international trade on the Great Lakes, are regulated. They obtain their 
cargoes on a free competitive basis. Statutory economic regulation is not con- 
templated for such foreign carriers so that, if United States carriers were so 
regulated, foreign carriers would be free and United States carriers controlled. 
(2) Some carriers would qualify as “contract carriers” and so would be exempt. 
Thus, for the first time there would be disparity among bulk carriers on the 
Great Lakes in that, of the water carriers who would be in competition with each 
other, some would be regulated and some would not. 

Repeal’ of the general bulk exemption would clearly imperil the policy estab- 
lished by the Congress in the transportation of bulk commodities on the Great 
Lakes. Standing alone in its present form, the Great Lakes exemption would 
not serve to effectuate established congressional policy. The redefinitions of the 
terms “common carrier by water” and “contract carrier by water,’ as recom- 
mended by the Presidential Advisory Committee and as proposed by these bills, 
would, in all probability, bring under the provisions of part III most Great Lakes 
vessel owners whose business is exclusively the transportation of commodities 
in bulk for others. 

In order to preserve established congressional policy, it is proposed, therefore, 
that the Great Lakes exemption be amended by deletion of the word “contract” 
so that such exemption would “apply to transportation by a carrier by water of 
commodities in bulk in a nonoceangoing vessel on a normal voyage during which 
(1) the cargo space of such vessel is used for the carrying of not more than three 
such commodities, and (2) such vessel passes within or through waters which 
are made international for navigation purposes by any treaty to which the 
United States is a party.” 


Mr. WitutrAms. Are there any questions? 
Accordingly, the committee will adjourn until 10 o’clock in the 
morning. 


(Whereupon, at 4: 40 p. m., the hearing was recessed until 10 a. m., 
Wednesday, June 6, 1956.) 
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WEDNESDAY, JUNE 6, 1956 


HovssE or RepresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

We have a number of witnesses today who will testify on H. R. 6141 
and various other bills on the subject. 

The first witness this morning will be Mr. Giles Morrow, president, 
—— Forwarders Institute, 610 Perpetual Building, Washington, 
D 


Mr. Morrow, we will be glad to have your testimony. 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL, FREIGHT FORWARDERS INSTITUTE, WASHINGTON, 
D. C. 


Mr. Morrow. Mr. Chairman and members of the subcommittee, my 
prepared statement is necessarily rather lengthy because of the ground 
I have to cover and the fact that I will be the sole witness for the 
Freight Forwarders Institute. This is in effect, therefore, a consoli- 
dated statement covering a number of bills. I can shorten it a little 
if I may have permission from time to time to just skip over a para- 
graph or so and have the entire statement copied in the record. 

Mr. Harris. You may have permission to put your entire statement 
in the record, Mr. Morrow, and give such brief explanations as you 
think are most appropriate and emphasize any points you wish to 
make in your presentation. 

Mr. Morrow. I have been sufficiently identified by the chairman. 

The Institute is the national organization composed of and repre- 
senting freight forwarders subject to regulation under part IV of the 
Interstate Commerce Act. 

During the course of the hearings held by your subcommittee last 
September on the Report of the Presidential Advisory Committee 
on Transport Policy and Organization I presented testimony in be- 
half of the institute. My statement appears at pages 186-206, inclu- 
sive, of the printed report of those hearings. To avoid repetition, I 
will make reference from time to time to that testimony. 

I included in my September testimony certain background facts 
which I will not now repeat. It is sufficient to point out that freight 
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forwarders were regulated in 1942 by the addition of part IV to the 
Interstate Commerce Act, and that such regulation follows, in most 
basic respects, the pattern established by parts I, IT, and III of the 
act for rail, motor, and water carriers. 

To bring the record up to date, since my previous appearance the 
Interstate Commerce Commission has issued its statement Q-950 show- 
ing the statistics of operations of the 60 class A freight forwarders 
for the full year 1955. Such forwarders had gross revenues from 
transportation in 1955 of approximately $402 million. A little more 
than three-fourths of this amount, or $303 million, was paid by the 
forwarders to the underlying rail, motor, and water carriers which 
they utilized in the provision of their service. In 1955 the 60 large 
forwarders handled in their service 4.7 million tons of freight, con- 
sisting of more than 25 million individual shipments. 

I shall state, as briefly as possible, the views and position of the 
freight forwarders with regard to such of the pending proposals as 
appear to us to have the most direct effect on the industry. That will 
include certain of the provisions of the omnibus transportation bills, 
H. R. 6141 and H. R. 6142, and all of the provisions incorporated in 
bills H. R. 9548, H. R. 9771, and H. R. 9772. 

These last three bills are directed exclusively to the amendment of 
part IV of the act, and they have the wholehearted support of the for- 
warding industry. While they do not spring from any specific recom- 
mendation contained in the Cabinet Committee report, they have for 
their purpose the strengthening of the common-carrier transportation 
system. I intend to show that these three bills are of immediate 
urgency, and that the facts on which they rest for support are easy to 
understand and evaluate. 

My testimony will be divided into two major parts. First, I will 
undertake to deal with the provisions of the omnibus or Cabinet Com- 
mittee bills, H. R. 6141 and H. R. 6142, insofar as they directly affect 


freight forwarders. In the second portion of my testimony I will 
deal with what I have referred to as the three freight-forwarder bills. 


OMNIBUS TRANSPORTATION BILLS—H. R. 6141 AND H. R, 6142 


You have heard a great deal of testimony regarding the meaning 
and purposes of the various provisions of the omnibus bills, and the 
philosophy and intent of the report from which they stem. The 
chairman of the Cabinet Committee and his assistants and advisers, 
as well as some of his colleagues on the committee, have given you 
their concepts of the report and the implementing legislation and their 
reasons why they think the bills should be enacted. Every major form 
of transportation, as well as shippers and others, has given your sub- 
committee the benefit of its views and recommendations. Any at- 
tempted analysis by me of the broad purpose and underlying philoso- 
phies involved in these proposed measures would therefore be repe- 
titious. 

Freight forwarders are common carriers who utilize the services 
of all forms of physical carriage, rail, motor, and water. They are 
coordinators of the services of the basic carriers that form the physi- 
cal transportation plant. The strength and vitality of the forwarding 
industry depend in large measure upon a strong and healthy , 
transportation system, in which each agency performs as efficiently 
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and economically as its capabilities permit. Any governmental policy 
or regulatory action which adversely affects any of the physical car- 
riers ultimately will have an unfavorable effect on freight forwarders. 
So, the forwarding industry has a vital interest in the type of regula- 
tion that is applied to other common carriers in the transportation 
system, as well as that applicable to forwarders. 

The three basic changes proposed by the omnibus bills which would 
have a direct and important bearing on the freight-forwarding in- 
dustry are: 

(1) The change in the declarations of national transportation policy. 

(2) The changes in rate regulation and suspension provisions. 

(3) The provisions regarding exemption of freight-forwarder asso- 
clations. ; 

These changes will be discussed in the order stated. 


NATIONAL TRANSPORTATION POLICY 


The freight forwarding industry is opposed to the change in the 
declaration of national transportation policy as set forth in section 2 
of bills H. R. 6141 and H. R. 6142. Our thinking agrees with that 
of the ICC as expressed in its letter dated December 22, 1955, ad- 
dressed to Chairman J. Percy Priest of this committee. 

Not only does the proposed new policy fail to recognize the inherent 
advantage of freight forwarding but it would have the additional 
effect (1) of lessening the protection which the industry has and needs 
against unfair and destructive competitive pricing and practices and 
(2) of permitting and encouraging an intensification of competition 
in the forwarding industry by liberalizing the standards for obtain- 
ing freight forwarder permits. 

I will discuss the first of these anticipated effects in more detail when 
I come to consider the changes in rate regulation and suspension 
powers. As to the second, there is hardly any room for doubt that 
the new policy, if made effective, would remove the protection which 
the industry now has, inadequate though it be, from improvident and 
wasteful duplication of forwarder services. That is so because the 
national transportation policy, by the terms of the statute, is one of 
the basic standards which the regulatory agency must use in de- 
termining whether or not to authorize additional freight forwarder 
service. 

Section 410 of the act, governing the issuance of freight permits, 

requires the Commission to issue authority to institute or extend for- 
warder operations if it finds— 
that the applicant is ready, able, and willing properly to perform the service pro- 
posed, and that the proposed service * * * is or will be consistent with the pub- 
lic interest and the national transportation policy * * * 
Under another provision of the same section, the Commission is pro- 
hibited from denying an application solely on the ground that the 
proposed new service will be competitive with established freight for- 
warder service. 

For a number of years now it has been apparent that the ease with 
which freight forwarder permits may be obtained is resulting in de- 
structive duplication of forwarder service, with resultant impairment 
of overall service to the public. One of the bills now before your 
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subcommittee, and which I will discuss at more length in a few mo- 
ments, H. R. 9772, is designed to remedy the situation by removing the 
ban against considering competition in passing upon applications for 
forwarder permits. 

If the new transportation policy proposed by the omnibus bills 
should be adopted it would not only nullify any beneficial effects that 
might otherwise result from the pending bill, H. R. 9772, but would 
further weaken the standards for granting forwarder permits. Under 
the present transportation policy, which applies as a standard in grant- 
ing such permits, the Commission is admonished to “recognize and 
preserve the inherent advantages” of the forwarding industry, and to 

‘foster sound economic conditions” within the industry. Under the 
proposed new policy the Commission would have no such duty, but 
would be directed to encourage rather than to limit competition. 

For these and other reasons which will be more apparent after I 
have discussed the bill, H. R. 9772, we recommend that the proposed 
new declaration of national transportation policy, which finds ex- 
pression in section 2 of the bills under consideration, be not adopted. 


RATE REGULATION AND SUSPENSION PROVISIONS 


The omnibus bills make the same changes in part IV of the act with 
regard to the establishment and administrative control of rates as are 
proposed to be made in parts I, IT, and III of the act. There are, of 
course, some recommendations that do not apply to part IV, such as 
those regarding section 4, long and short haul, and the sections relat- 
ing to proportional rates; but basically, the same rate machinery ap- 
phes throughout the act and the bills propose the same changes therein. 


Under the terms of the bills, section 15a of part I of the act, which 
now applies only to railroads, would be completely revised and would 
apply to all carriers, including freight forwarders. This new section 
15a would take the place of the ratemaking rule now found in section 
406 (d), which latter section is repealed. See sections 8 and 21 (c) of 
the bills. It would also provide for the publication of volume rates 
and the establishment of special rates for Government traffic, the latter 
in lieu of free or reduced rates under section 22 which now applies to 
forwarders as well as other carriers. 

The bills would also amend sections 404 and 406 of the act so as 
to limit the obligation of the forwarders and the power of the Com- 
mission to the establishment and fixing of just and reasonable maxi- 
mum and minimum, as opposed to precise, rates. They would also re- 
vise the suspension powers and procedures now found in section 406 
(e) by (1) reducing the suspension period from 7 to 3 months, (2) 
making suspension an extraordinary type of remedy, and (2) plac- 
ing the burden of proof upon the complainant if complainant is a 
carrier. Finally, section 406 (f) would be amended so as to give the 
Commission jurisdiction over State-made service requirements as well 
as State-made rates. See sections 20 and 21 of the bills. 

It should be noted here that while the freight forwarding industry 
does not advocate any change in section 22 of the act, which provides 
for free or reduced rates on Government traffic, if faced with the alter- 
native of complete repeal of that section, as provided in the bill, H. R. 
525, or modification of the section as provided for in sections 8 and 9 
of the omnibus bills, the industry would favor the latter. 
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Of the remaining changes in rate procedures the industry regards as 
significant, and hence has a firm position with regard to (1) the 
limitations imposed upon the Commission’s powers proposed by new 
section 15a (1), and (2) the proposed revision of the suspension powers 
as now contained in section 406 (e) of the act. The freight forwarders 
oppose these changes for reasons which I will briefly state. 

Under proposed new section 15a (1) the Commission, in determining 
whether a given rate is less than a reasonable minimum charge, would 
be prohibited from considering: (a) the effect of such rate on the 
traflic of any other mode of carriage, or (b) the relation of the rate 
to the charge of any other mode of transportation, or (c) whether such 
charge is lower than necessary to meet the competition of any other 
mode of transportation. 

These limitations on the Commission’s powers, taken together with 
the proposed changes in the suspension powers and the revised trans- 
portation policy, would make it virtually impossible for any freight 
forwarder to bring into issue any judgment or determination the 
rates of any of its competitors, whether within or without the freight 
forwarding industry. 

In the first place the complaining forwarder, as a prerequisite to 
suspension, would be required to establish, by sworn complaint or 
aflidavit, that the rate would “probably be unlawful,” that it would 
result in injury to complainant, and that other remedies were inade- 
quate. If this almost impossible burden of proof should be made 
and suspension should result, complainant then, contrary to all estab- 
lished concepts, would have the burden of proving that the assailed rate 
was less than a “reasonable minimum charge.” While that term is not 
defined, according to the Cabinet Committee report a rate is less than 
a reasonable minimum charge when it fails to cover the “direct ascer- 
tainable cost of producing the service.” 

When it is considered that the carrier having the burden, first of 
making out a case justifying suspension under these rigid require- 
ments, and second of showing that the assailed rates do not cover 
the cost of producing the service, is not in possession of any of the 
revelant facts, it becomes clear that the suspension power under 
the pending proposals would be of no value or protection whatsoever 
to the forwarder. 

The freight forwarding industry is particularly vulnerable to the 
type of rate cutting and rate wars which the changes proposed by the 
bills might be expected to engender. Forwarders’ costs are substan- 
tially fixed, as much as 75 to 80 percent thereof being the cost of trans- 
portation paid to the physical carriers. The industry traditionally 
operates on a very narrow margin of profit. The operating ratio, or 
relationship between operating revenues and expenses, is normally in 
the neighborhood of 99 percent. Freight forwarders have no “captive 
traffic” with which to subsidize rate cuts on other traffic. All of their 
traffic is in the highly competitive less than carload and less than train- 
load field. The industry simply could not survive a large-scale and 
extended rate war under conditions where the Commission would have 
virtually no power to interfere. 

Accordingly, we strongly recommend that your subcommittee reject 
the proposed changes in rate and suspension provisions, as well as the 
recommended changes in the declaration of national transportation 


policy. 
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FREIGHT FORWARDER ASSOCIATIONS 


_ The third provision of the omnibus bills with which the forwarding 
industry is vitally concerned deals with what is, in fact, unregulated 
competition within the industry. I refer to the proposed amendment 
to section 402 (c), which is found in section 19 of the bills. 

_ The perp sought to be achieved by this amendment, as explained 
in the Cabinet Committee report, are essential to the well-being of the 
freight forwarding industry. And let me say in the very beginning 
that while there is a good deal of controversy about the language of 
the amendment as set forth in section 19 of the bills, there is almost 
no dispute about the fact that there is a problem and that something 
should be done about it. 

Substantially all of my testimony at the September hearings on the 
Cabinet Committee report was devoted to an explanation of the prob- 
lem of unregulated freight forwarders under the guise of associations, 
and I will not burden you at this time with a repetition of what I then 
said, ore to the extent necessary to make our position clear on this 
record. 

Section 402 (c) of the act, insofar as pertinent here, provides that 

part IV shall not be construed to apply to— 
* * * the operations of a shipper, or a group or association of shippers, in con- 
solidating or distributing freight for themselves or for the members thereof, on 
a nonprofit basis, for the purpose of securing the benefits of carload, truckload, 
or other volume rates * * *. 

The foregoing provision was included in the act not as an exemption, 
but as a clarification of the definition of freight forwarder. This is 
clear from the language of section 402 (c) which begins: “The pro- 
visions of this part shall not be construed to apply * * *.” It is made 
doubly clear by the language of the report with which the House Com- 
mittee on Interstate and Foreign Commerce reported the original for- 
warder billin 1941. In that report the committee said : 


Subsection (c)— 
that is 402 (c)— 


as has been previously pointed out, is a clarifying provision rather than an 
exemption (H. Rep. 1172, 77th Cong., p. 7). [Emphasis has been supplied there. ] 

The courts, nevertheless, have held that section 402 (c) is an exemp- 
tion, and because of the broad and general nature of its terms it has 
become a loophole through which almost anyone with an inclination 
to engage in the business of freight forwarding may do so without 
benefit of permit or burden of regulation. 

The Interstate Commerce Commission first took notice of the prob- 
lem created by unregulated freight forwarding operations 10 years ago 
in its 60th annual report to Congress. In every report since that time, 
down to and including 1956, the Commission has discussed the problem 
with increasing alarm, and has recommended corrective legislation 
action. 

At first the Commission undertook to pierce the structure of these 
so-called nonprofit operations and deal with the situation by the ex- 
ercise of its powers under the act. In one case it found that an oper- 
ator claiming exemption under section 402 (c) was, in fact, conduct- 
ing freight forwarding service without lawful authority, and ordered 
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such operations to cease. (Pacific Coast Wholesalers’ Association 
Investigation of Status, 269 I. C. C. 504.) Upon appeal the district 
court, later upheld by the Supreme Court in a percuriam decision, re- 
versed the Commission and held that the organization was entitled 
to the “exemption.” (81 Fed. Supp. 991; 338 U. S. 689.) After that 
decision, in 1950, the Commission reported to Congress that : 

“In view of the conclusion reached by the courts in the Pacific Coast Whole- 
salers case it is difficult effectively to police and deal with operations of associa- 
tions claimed to be exempt under section 402 (c) (1) (64th annual report). 

In my September testimony I discussed thoroughly the Commis- 
sion’s comments and recommendations, and the Courts’ decisions. To 
bring the record down to date let me quote from the latest (69th) 
annual report of the Commission to Congress, wherein it is stated: 

Freight forwarders are experiencing increased competition from shippers’ as- 
sociations and agents operating under the exemption provides in section 402 
(c) of the act. In some cases the earnings of forwarders have sharply de- 
creased. One forwarder discontinued operation for the stated reason that it 
was unable to compete with exempt shippers’ associations (69th Annual Report 
of I. C. C., p. 119). [Emphasis supplied. ] 

I could offer more extensive, but certainly no more persuasive proof 
that operations claiming exemption as nonprofit associations are a 
serious threat to the stability of the regulated freight forwarding in- 
dustry. It is axiomatic that Congress did not intend to enact optional 
regulation, leaving it to the operator to decide whether he will sub- 
mit to the act or call himself an “association.” Clearly a problem ex- 
ists which must be solved. But the matter of finding the solution— 
of clearly drawing the line between regulated and unregulated activi- 


ties as Congress intended initially to do, is not quite so simple. 
The Cabinet Committee report simply recommends that the law be 
revised to—— 


Provide definite statutory standards for determining which shippers or shipper 
associations involved in consolidation or distribution of volume freight on a 
nonprofit basis for securing lower rates are entitled to exempt status (Recom- 
mendation “(d)” on p. 17 of report). 

The drafters of the omnibus bills, in undertaking to carry out the 
foregoing recommendation, followed substantially the terms of a prior 
bill, H. R, 4503, introduced by Congressman Wolverton, by request, 
in the 83d Congress. That bill followed very closely the recommenda- 
tions of the Interstate Commerce Commission in its comments to the 
Senate Interstate and Foreign Commerce Committee with regard to 
bill S. 2713, on which hearings were held by that committee during 
the 82d Congress. (For the Commission’s comments see transcript 
of hearings printed in a document titled “Domestic Land and Water 
Transportation,” 82d Cong., 2d sess., at p. 1349). 

Opposition was expressed to the prior bills, after which section 19 
of the present bills is patterned. In our opinion the arguments ad- 
vanced by the opposition were concerned only slightly, if at all, with 
the merits of the issue, but were directed solely to the language used 
by the bills. 

While there are some few who take the stubborn and unrealistic po- 
sition that no problem exists and hence that nothing should be done, 
the majority of those who oppose the bills recognize that there is a 
problem. th addition to the Nntestate Commerce Commission and 
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the Cabinet Committee, a similar recognition of the problem has been 
expressed by the Transportation Association of America. The only 
question is whether the language used by the bills offers the proper 
cure. 

The freight forwarding industry recognizes the right of shippers 
to pool or consolidate their own freight for the purpose of effecting 
savings in freight rates. It is only when such consolidating activities 
are conducted as a transportation enterprise, for the purpose of gain 
or profit, that they are cause for any valid complaint on the part of 
the industry. 

We have no revisions of langauge to suggest at this time. During 
the last several years representatives of the forwarding industry have 
undertaken to determine what type of revision of section 402 (c) 
would satisfy the shipper groups who oppose the language that has 
been brought toaieriae into these bills. So far we have not been suc- 
cessful. We hope that those who speak on this provision of the bills 
before your subcommittee at these hearings will offer constructive 
suggestions and not merely voice objections to present language. If 
no such constructive suggestions are forthcoming then no one should 
be heard to object to whatever remedial measure this subcommittee 
and the Congress shall agree is best suited to the needs of the situa- 
tion. We are confident that when the record is closed the need for 
remedial action will be clearly manifest and that regardless of what 
happens to other sections of the omnibus bill, an amendment to sec- 
tion 402 (c) should result. 


FREIGHT FORWARDER BILLS——H. R. 9548, H. R. 9771, AND H. R. 9772 


Now, I come to the freight forwarder bills, H. R. 9548, H. R. 9771, 
and H. R. 9772. Three of the bills which have been scheduled for 
hearing at this time, as I have previously indicated, propose to amend 
the regulations provided for freight forwarders under part IV of the 
act, and for identification I will call them freight forwarder bills. 

Two of these bills, H. R. 9771 and H. R. 9772, are designed to cor- 
rect inequities in part IV of the act, and propose to bring freight for- 
warder regulation into line with that provided for other common 
carriers under the act. The other, H. R. 9548, supplies the regulatory 
authority for freight forwarders to participate in a current and popu- 
lar development in transportation known as piggyback. 

The freight forwarding industry strongly endorses each of these 
bills, and reccommends them to your prompt and favorable consider- 
ation, for reasons which I will presently state in more detail. 

Corresponding bills have been introduced in the Senate as follows: 

S. 3365, corresponding to H. R. 9772. 

S. 3366, corresponding to H. R. 9548. 

S. 3367, corresponding to H. R. 9771. 

Hearings were held on the Senate bills on April 9 and 10, 1956. 
Bill S. 3365 was favorably reported, without amendment, on May 24, 
1956 (see Rept. No. 2040). 

The other two bills are still under consideration by the Senate 
committee. 

Testimony in opposition to one or the other of the Senate bills 
was offered by representatives of certain railroads and motor carriers 
as well as by persons who spoke for shippers or shipper associations 
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who consolidate their own freight. Almost without exception the 
objections follow lines of reasoning that were advanced in connection 
with previous freight forwarder legislation and have been emphati- 
cally rejected by Congress. Some of the objections interposed to the 
Senate bills have already been stated before your subcommittee dur- 
ing the present hearings, and others will undoubtedly be heard. 

We could produce numerous witnesses, both carrier and shipper, 
who would rebut what has been said in opposition to these bills, Out 
of respect for the time of the subcommittee, and in view of the fact that 
the answers to the objections are already very largely a matter of rec- 
ord, we have not asked authority to produce any such witnesses. How- 
ever, so that you may have both points of view before you when you 
come to consider the validity of the objections, I will refer briefly to 
the opposing arguments as I proceed to discuss the bills. 

The three bills I am about to discuss are not compliacted, and they do 
not involve any basic questions of regulatory policy since they do not 
propose to afford freight forwarders any rights or privileges not 
already enjoyed by all other regulated common carriers. They are 
designed rather to afford freight icvnadiis equal treatment under the 
law, and to remove present provisions which discriminate unfairly 
against forwarders and in favor of their competitors. 

In the light of these facts we hope that your subcommittee will act 

romptly on these bills, irrespective of the time schedule which may 
. involved where other bills now before you are concerned. The 
need for these bills is urgent and the justification for them will be clear 
when I have finished. 
BILL H. R. 9548 


(To amend section 409 of the Interstate Commerce Act, as amended, 
to authorize contracts between freight forwarders and railroads for 
the movement of trailers on flatcars. ) 

Bill H. R. 9548 would authorize the making of contracts between 
freight forwarders and railroads governing the movement of high- 
way trailers on flatcars—a service popularly know as “piggyback.” 

To accomplish its purpose, the bill adds a new paragraph to section 
409 (a) of the act. That section already authorizes contracts between 
freight forwarders and motor carriers and provides, in subsection (b), 
that such contracts shall be filed with and subject to the jurisdiction of 
the Interstate Commerce Commission, The same requirements would, 
of course, apply to contracts for “piggyback” between forwarders and 
railroads. In order to show the proposed changes in their proper con- 
text I have prepared, and there is attached to my testimony marked as 
“Exhibit A,” a comparative print of section 409 with the amendments 
made by the bill underscored. 

I offer the exhibit for the record, Mr. Chairman. 

Mr. Harris. It may be included in the record. 

(Exhibit A referred to is as follows :) 


ExuHIsit A 
COMPARATIVE PRINT OF SECTION 409 
(Proposed changes in italic) 


Sec. 409. (a) (1) Nothing in this Act shall be construed to prevent freight 
forwarders subject to this part from entering into or continuing to operate 
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under contracts with common carriers by motor vehicle subject to part II 
of this Act, governing the utilization by such freight forwarders of the 
services and instrumentalities of such common carriers by motor vehicle 
and the compensation to be paid therefor: Provided, That in the case of 
such contracts it shail be the duty of the parties thereto to establish just, reason- 
able, and equitable terms, conditions, and compensation which shall not unduly 
prefer or prejudice any of such participants or any other freight forwarder 
and shall be consistent with the national transportation policy declared in this 
Act: And provided further, That in the case of line-haul transportation be- 
tween concentration points and break-bulk points in truckload lots where such 
line-haul transportation is for a total distance of 450 highway-miles or more, such 
contracts shall not permit payment to common carriers by motor vehicle of 
compensation which is lower than would be received under rates or charges 
established under part II of this Act. 

(2) Nothing in this Act shall be construed to prevent freight forwarders sub- 
ject to this part from entering into or operating under contracts with common 
carriers by railroad subject to part I of this Act, governing the utilization by 
such freight forwarders of the services and instrumentalities of such common 
carriers by railroad and the compensation to be paid therefor, for line-haul 
movement of freight loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use: Provided, That in the case of such 
contracts it shall be the duty of the parties thereto to establish just, reasonable, 
and equitable terms, conditions, and compensation which shall not unduly prefer 
or prejudice any of the participants thereto and shall be consistent with the na- 
tional transportation policy declared in this Act. 

(b) Contracts entered into or continued pursuant to subsection (a) of this 
section shall be filed with the Commission in accordance with such reasonable 
rules and regulations as the Commission shall prescribe. Whenever, after hear- 
ing, upon complaint or upon its own initiative, the Commission is of opinion 
that any such contract, or its terms, conditions, or compensation is or will 
be inconsistent with the provisions and standards set forth in subsection (a) 
of this section, the Commission shall by order prescribe the terms, conditions, 
and compensation of such contract which are consistent therewith. 


Mr. Morrow. In a statement dated April 6, 1956, generally support- 
ing the comparable Senate bill S. 3366 the Interstate Commerce Com- 
mission suggested that the bill be amended by inserting the phrase 
“or any a freight forwarder” after the word “thereto” in line 9 
on page 2. The freight forwarding industry has no objection to this 
amendment. However, in a later statement dated May 3, 1956, the 
Commission made certain other suggestions which we consider im- 
practical and unsound, which I will discuss at a later point in my 
statement. 

And, Mr. Chairman, the Interstate Commission has submitted these 
same suggestions, I understand, to your subcommittee, but all in a 
consolidated letter rather than in two letters. I did not have that 
before me when I prepared this testimony. 

I will show that prompt enactment of bill H. R. 9548 is necessary, 
first because there is now no practical basis on which freight for- 
warders can legally utilize piggyback service, and second, because the 
motor carriers who compete with forwarders for traffic already are 
authorized to use the service on a contractual basis. I will also show 
that motor carriers not only one using piggyback service in a manner 
denied to forwarders, but through the medium of piggyback, are 
conducting operations that cannot be distinguished in any detail 
from freight forwarder operations, and thus are invading the field 
of activity of freight forwarders. 

First, however, I will discuss briefly the nature of piggyback service, 
its present and potential uses, and the circumstances which gave rise to 
the pending bill, 
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The movement of highway trailers on railroad flatcars is not an 
innovation in transportation, but piggyback is presently being de- 
veloped and experimented with on a scale never heretofore under- 
taken. It has attracted wide public attention and is being acclaimed 
by many people as the most dramatic and promising development 
on the transportation horizon. 

Physically, piggyback consists in the gathering of traffic by motor 
vehicle moving the traffic in line haul via rail in a highway trailer 
loaded upon a flatcar, and, upon arrival taking the trailer from the 
flatcar and distributing the shipments. 

Two basic plans for the use of piggyback have so far been put into 
use, With variations under each plan which need not be mentioned for 
purposes of this discussion. Under one plan the railroads haul their 
own freight—that is, freight solicited by the railroad, billed by the 
railroad, and moved in either railroad owned or leased trailers. The 
other plan contemplates cooperation with other common carriers, 
primarily motor common carriers at this stage. It consists in the 
movement of freight that is solicited, billed and rated by such other 
carriers, in trailers owned or leased by them. 

Under the first plan the freight moves at rail tariff rates, though 
the rates are generally constructed to meet motor competition and are 
on approximately the same level as corresponding motor carrier rates. 
Under the second plan the freight moves from origin to destination 
on a motor carrier rate in which the railroad “concurs.” The railroad 
receives what is loosely termed a “division” for its share in the opera- 
tion, but as I will presently show the division is a flat charge per 
trailer and differs in no respect from an ordinary contractual charge 
or rate. 

The magazine “Railway Age” recently made a survey of piggyback 
service, and issued a comprehensive special report on the subject in 
its December 5, 1955, issue. The report consists of a road-by-road 
analysis of piggyback service as it existed at that time. It shows that 
11 railroads initiated the service in 1955, making a total of 35 major 
railroads who in December, 1955, had some form of piggyback service 
in operation. Our own analysis shows that several have instituted 
service since then. 

Of the 35 roads, 27 handled only railroad, or railroad billed freight, 
some of it originating with railroad-owned motor subsidiaries. Six 
railroads had entered into so-called joint rate agreements with motor 
carriers and handled the trailers and freight of such carriers. Two 
railroads had made arrangements to handle the trailers of shippers. 

The rates which the railroads publish for the movement of freight 
in their own piggyback service contemplates a complete transporta- 
tion service, from shipper’s door to receiver’s platform, all performed 
at railroad expense and under railroad responsibility. When the rail- 
roads take the trailers of motor common carriers, on the other hand, 
the majority of the functions involved in a transportation service are 
performed by the motor carrier. The only expense the railroad has 
In connection with traffic billed by motor carriers is that connected 
with the over-the-road haul, since the motor carrier does the solicita- 
tion, gathering and distribution, billing, rating, and everything else 
onan Py haul the trailer between the points of interchange with the 
railroad. 
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As a consequent the charges or so-called divisions made by the rail- 
roads for the movement of trailers of motor carriers are much lower 
than charges published by the rail carriers for the movement of their 
own traffic. In the so-called Piggyback case before the I. C. C., to 
which I will presently refer, one ~ the parties undertook an analysis 
of the published tariff rates of the New York, New Haven & Hartford 
Railroad, as compared with the road’s divisional charges to motor 
carriers. It was found that the published rates for railroad piggy- 
back where the railroad performed all the functions of transportation 
were approximately 40 percent higher than the divisional charges, 
applicable where the motor carrier performed most of the transpor- 
tation functions apart from the line haul. (Brief of Knickerbocker 
Despatch, Inc., Docket 31375). 

The price differential between the published tariff rates of the rail- 
roads and their contract rates with motor carriers covering piggyback 
service, as I will presently show, is one of the main reasons why freight 
forwarders are effectively barred from using the service at the pres- 
ent time. 

With the great upsurgence of interest in piggyback, and the actual 
and announced plans of the railroads to institute the service, certain 
legal questions arose as to the details of its use. In 1953, the New 
York, New Haven & Hartford Railroad, one of the pioneers in piggy- 
back service, petitioned the Interstate Commerce Commission for a 
declaratory judgment to remove uncertainties as to legal rights and 
responsibilities involved in its piggyback operations. The New Haven 
submitted 20 questions as to which it asked the Commission to pro- 
vide authoritative answers. 

In response to the petition the Commission instituted a proceeding, 
in January 1954, identified as Docket 31375, Movement of Highway 
Trailers by Rail. The Commission’s order framed 12 “basic legal 
questions” as to which it invited comments on brief and later held 
oral argument. 

The Freight Forwarders Institute participated in the proceeding 
in behalf of its members. In addition to suggesting what we consid- 
ered to be the correct answers to the questions directly affecting freight 
forwarders, we urged the Commission to be guided by certain prin- 
ciples which we considered basic. Among them were: 

(1) That freight forwarders should be afforded substantially like 
and equal treatment with other common carriers who might be au- 
thorized to utilize rail piggyback service. 

(2) That no other types of carriers should be permitted to invade 
the field of freight forwarding under the guise of a piggyback oper- 
ation. 

The Commission gave its answers to the 12 questions in a report 
dated July 30, 1954 (279 I. C. C. 93). The result of the application of 
those answers runs counter to both of the principles which we urged 
in the case. I want to discuss the decision, not to argue that it was 
wrong, but to show that it uncovered a serious defect in the law 
where freight forwarders are concerned and indicated the necessity 
for corrective action. 

Attached hereto, marked exhibit B, is a list of the 12 questions as 
framed by the Commission, with a brief summary, in my own lan- 
guage, of the answers which the Commission gave to each. 
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I offer that exhibit for the record, Mr. Chairman. 
Mr. Harris. It may be included in the record. 
(Exhibit B referred to is as follows :) 


EXHIBIT B 


QUESTIONS CONSIDERED BY INTERSTATE COMMERCE COMMISSION IN DocKeT 31375, 
MovEMENT OF HiagHwAyY TRAILERS BY RAIL, WITH SUMMARY OF ANSWERS 
THERETO (293 I. C. C. 93) 


Question 1 


May a railroad transport its own freight (i. e., freight tendered it by shippers 
for movement by railroad, on railroad bills of lading, and at railroad rates) in 
its own trailers on flatcars, without holding any authority under part II of 
the Interstate Commerce Act? Otherwise stated, do such operations constitute 
carriage by railroad subject to part I or carriage by motor vehicle subject to 

art II? 
. Answer: “Yes” to first part of question. “As to the latter part, we are of 
the view, and so find, that the operations referred to constitute carriage by rail- 
road, subject to part I of the act.” 


Question 2 


If a railroad transports its own freight in trailers on flatcars, is the motor 
operation of the trailers in collection and delivery service at the termini of the 
rail movement an operation within the partial exemption of section 202 (ce) (1) 
of the act? 

Answer: “Yes.” The Commission pointed out that in the Peninsula case 
(292 I. C. C. 157) it had found that motor terminal operations for a water carrier 
are within the section 202 (c) exemption and said: “* * * we are of the view, 
and so find, that motor operation of trailers by a railroad in terminal-area col- 
lection-and-delivery service in connection with the railroad’s trailer-on-flatcar 
service is an operation within the partial exemption of section 202 (c) (1) of the 
act.” 


Question 3 


May a railroad, under provisions of tariffs duly published and filed by it, but 
without holding any authority under part II, transport freight-laden trailers on 
flatears, the trailers having a prior and/or subsequent highway movement— 

(a) by private carrier by motor vehicle ; 
(b) by contract carrier by motor vehicle? 

Answer: (a) “Yes.” 

(b) “For the reasons stated below as to part (@) of question 10, we are of 
the view that a contract carrier may not utilize trailer-on-flatcar service to 
obtain transportation within the scope of its (the contract carrier’s) permit.” 
The Commission said that it did not suggest a railroad should police the opera- 
tions of motor carriers, but that where the railroad has knowledge that the 
trailers are moving in contract carrier service it should not become a party to a 
violation of the law. The Commission further modified its answer by saying 
that a motor contract carrier might act as the agent of a shipper in forwarding 
trailers beyond the scope of its permit. 


Question 4 


Under the conditions stated in question 3, may a railroad transport such 
trailers if the prior and/or subsequent highway movement is by common carrier 
by motor vehicle? If so, to what extent must the railroad ascertain and be 
subject to the limitations in the motor common carrier’s certificate as to (a) 
territory and (b) commodities? 

Answer: “No” as to the first part of question. The latter part of the question 
is considered under question 7 (a). 

In answering the first part of the question the Commission pointed to its 
decisions in Substituted Freight Service (232 I. C. C. 683), and Motor-Rail-Motor 
Trafic in East and Midwest (219 I. C. C. 245), wherein it was held that “for a 
motor carrier to act as a common carrier by motor vehicle and as a shipper by 
rail as to the same service is repugnant to the act,” and said: “The view so 
stated is obviously sound.” The Commission noted that its answer relates only 


to traffic moving by rail under open tariff and in the absence of a through-route 
arrangement. 
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Question 5 

May a railroad engaged in trailer-on-flatcar service and a motor common Carrier 
establish through routes and joint rates covering movement of the motor com- 
mon carrier’s trailers on the railroad’s flatcars? 

Answer: “Yes” because authorized by section 216 (c) of the act. 


Question 6 

May a railroad engaged in performing trailer-on-flatcar service under joint- 
rate arrangements with some motor common carriers equally eligible under the 
law to participate in such arrangements? 

Answer: “Yes.” 


Question 7 

As between a railroad and a motor common Carrier whose loaded and empty 
trailers are moving in the railroad’s trailer-on-flatear service, is the relation that 
of connecting carriers (a) where the arrangement is for substituted-rail-for- 
motor service; (b) where the arrangement is for other than substituted-rail-for- 
motor service? 

Answer: The Commission said it could not answer part (0) of the above ques- 
tion because the factual situation is vague and uncertain. 

As to 7 (a) the answer was “Yes”. “In consonance with our conclusion as to 
question 1, above, we are of the opinion that trailer-on-flatcar transportation is 
in fact transportation by railroad. And this is so whether the trailers are owned 
or operated by railroads, shippers, or motor common carriers,” The Commission 
referred to its decision in the Substituted Freight Service case, wherein it found 
that “where the substitution service consists of a combination of line-haul move- 
ments by rail and motor, it is in legal effect a joint service, no matter by what 
other name it may be designated.” 

The Commission also dealt, in answering question 7 (@), with the question 
presented in 4, as to whether a railroad must ascertain and be subject to the 
limitations in the connecting motor carrier’s operating certificate. It said that 
while the railroads are under no obligation to police the motor operations “we 
believe that, when they enter into joint-rate arrangements with such carriers, 
they should satisfy themselves that the motor carriers have authority to operate 
in respect of the commodities concerned between the points where the substituted 
service is performed.” 


Question 8 

May a railroad, under provisions of tariffs duly published and filed by it, but 
without any authority under part II, transport freight-laden trailers on flatcars, 
the trailers having a prior and/or subsequent highway movement in freight- 
forwarder service? 

Answer: “Yes.” “In its relations with carriers by railroad, a freight for- 
warder is in many, perhaps, most, respects a shipper.” 


Question 9 

May a railroad engaged in trailer-on-flatear service and a freight forwarder 
establish through routes and joint rates covering movement of the freight for- 
warder’s trailers on the railroad’s flatcars? 

Answer: “No.” In answering this question the Commission referred to the 
legal and legislative history concerning joint rates between freight forwarders 
and motor carriers, and said that under part IV forwarder-motor joint rates 
continued to be lawful until September 20, 1951. It added: “Since that date, 
forwarder joint rates of any kind have been unlawful.” 


Question 10 

May a railroad engaged in performing trailer-on-flatcar service under joint-rate 
arrangements with motor common carriers refuse to publish and file appropriate 
tariffs and to transport the freight-laden trailers of (@) contract carriers by 
motor vehicle; (0) private carriers by motor vehicles; (c) freight forwarders? 

Answer: (a) “Yes” because “the motor contract carrier may not avail itself 
of such rail service.” 

Parts (b) and (c) considered together: “It is not feasible to give a definitive 
answer to these parts of the question except in a concrete case where all the 
relevant facts are known and disclosed of record. In general, however, it may 
be said that the answer in each case will depend upon whether the shipper’s 
request for trailer-on-flatcar transportation is a reasonable one in the particular 
circumstances presented.” The Commission cited the proposal of the New York 
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Central to move solid trains of cars in such service between New York, Chicago, 
and other points, restricted to motor common-carrier trailers, and added: “it is 
doubtful that all shipper requests for such service could be regarded as un- 
reasonable.” 
Question 11 

May a railroad, by provisions in its tariff, make its trailer-on-flatcar service 
available to private carriers but not to freight forwarders? 

Answer: “No.” 
Question 12 

If a freight forwarder has a contract with a motor common carrier and if a 
trailer tendered to a railroad carries the identification of the motor common car- 
rier, must the railroad providing trailer-on-flatcar service accept as compensation 
its division from the motor common carrier under the motor-rail joint rate rather 
than accept charges based on rates published in the railroad’s tariff? 

Answer: No answer because the factual situation is vague and uncertain. 


Mr. Morrow. The Commission’s answers to questions 5, 7, 8 and 9 
establish the following propositions: That a railroad and motor carrier 
may establish “through routes and joint rates” covering piggyback 
service but that a railroad and freight forwarder may not do so; that 
“substituted rail-for-motor service” is in fact a “joint” service as to 
which joint rates may be established ; and that freight forwarders may 
utilize piggyback service only on the basis of such rates as the railroads 
may publish for application to the traffic of the general public. 

n analyzing the effect of the foregoing determinations it is im- 
portant to bear in mind that freight forwarders are exclusively carriers 
of less-truckload and less-carload freight, and that motor carriers are 
their primary competitors. The published rates of freight forwarders 
are substantially the same as the comparable motor carrier rates, and 
for competitive reasons must remain so. It is axiomatic, then, that if a 


motor carrier is permitted to operate ay as a freight forwarder 
i 


does, but at a much lower underlying cost, he can undercut the for- 
warder rates to the extent necessary to attract the traffic. 

Stated broadly, the combined effect of the Commission’s answers is 
to freeze freight forwarders out of the piggyback field and at the same 
time to permit motor carriers to operate freight forwarder service 
under arrangements that are not open to the freight forwarding in- 
dustry. 

Forviasiieed are frozen out of the piggyback field by reason of the 
prohibitive prices they would have to pay under published tariffs of the 
railroads—by reason of the competitive disadvantage at which they are 
placed as against their motor competitors—and because of the unsuit- 
ability of the rail piggyback tariffs to move forwarder traffic. 

A little while ago T referred to the statement made in the piggyback 
case that the New Haven’s tariff rates were 40 percent higher than its 
divisional charges to motor carriers. (The reference was to New 
Haven Local Freight Tariff I. C. C. No. F 4195, and unpublished 
Division Sheet No. F 517-C). It is reasonable to assume that the so- 
called divisional arrangements on other lines bear the same relation- 
ship to tariff rates. 

_ There is a t deal more to providing transportation service than 
ee! haul. e generally recognized elements in transportation in- 
clude: 

1. Solicitation. 

2. Gathering and receiving. 
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3. Rating and billing. 

4, Line haul. 

5. Distribution to consignees. 

6. Collection and accounting. 

7. Claim investigation and handling. And a few others I could 
name. 

On piggyback service offered direct to the general public by the rail- 
roads, the rail carrier performs all of the elements of transportation 
enumerated, When it handles a trailer on a flatcar either for a motor 
common carrier or a common carrier freight forwarder, all of the ele- 
ments except line haul are performed by the motor carrier or the freight 
forwarder. The 40-percent differential between so-called divisions 
with motor carriers and piggyback tariff rates to the public is justified 
by the lesser service the railroads are required to provide. Exactly the 
same justification exists on freight forwarder piggyback traffic. 

Obviously, the forwarder could never compete for traffic within a 
40 percent higher cost than his most formidable competitor. Even 
a lower differential would suffice to bar the forwarder from the field. 

The argument advanced by some who oppose the bill that freight 
forwarders are not now foreclosed from using rail piggyback service, 
but that they can and should utilize such service on the basis of the 
published tariff rates of the railroads is thus directly contrary to the 
facts. It might as well be said that motor carriers could also pay 
published tariff rates. It is a well known fact that motor carriers have 
not, with possible rare exceptions, used rail piggyback service in the 
past at published rates, but have engaged in such operations only where 
lower divisional arrangements have been made available tothem. Pub- 
lished rail tariff rates are no more suitable to the movement of trailers 
of motor common carriers than they are to the movement of forwarder 
freight in piggyback service. 

It is not altogether surprising that some motor carriers oppose this 
bill, for it would afford them competition in a new and promising field 
where none exists today. However, some of the arguments which 
they have advanced in support of their opposition are little short of 
astonishing. In this category is the argument that the bill would place 
freight forwarders in the motor carrier business without a motor car- 
rier certificate—the theory of “invasion.” A short time ago the 
motor carrier representatives were pressing this same charge against 
the railroads in the piggyback case before the Commission, There 
they argued, unsuccessfully, that to permit railroads to haul their 
own freight in trailers on flatcars would put the railroads in the motor 
carrier business wthout a motor carrier certificate. Now that the rail- 
roads are beginning to let the motor carriers in on the business the 
tune has changed and it is the forwarders who are charged with “in- 
vasion.” 

The facts speak for themselves, and the facts show conclusively that 
it is the motor carriers who are invading another field of carriage— 
freight forwarding—by the manner in which they participate in piggy- 
back service. A person who “assembles and consolidates * * * and 
performs or provides for the performance of break-bulk and distribut- 
ing operations * * * and utilizes * * * the services of a carrier or 
carriers subject to part I” is a freight forwarder by statutory defini- 
tion, no matter what name of convenience is given to the service. More 
than that, when a carrier certificated by the Commission to operate a 
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“motor vehicle” * * * “upon the highways,” takes those vehicles off 
the highways and puts them on a railroad he ceases to be a motor 
carrier. 

Bill H. R. 9548 is not designed to correct these practices. The most 
that it would do is to open the door to forwarders and authorizes 
them to meet these new competitors on their own ground. But it em- 
phasizes the urgency of this bill to understand exactly what is taking 

lace. 

: Under the plan or method of operations which the Commission has 
approved as lawful, it is possible for a motor carrier having operat- 
ing rights between New York and Chicago, for example, over a speci- 
fied highway, to work out a joint rate arrangement with a railroad 
for piggyback service; completely abandon its highway route; and 
move all of its freight by rail between the two points. The motor car- 
rier, in that case, would be nothing more than a gathering and distri- 
bution carrier handling shipments within the terminal areas of New 
York and Chicago. He would possess all of the characteristics of a 
freight forwarder and none of the characteristics of a motor common 
carrier. 

To show that the example is not farfetched but reflects actual prac- 
tice, let me quote from some of the prior decisions cited and relied 
upon by the Commission in the Piggyback case. In Substituted Rail 
Service by Red Ball Transfer Co. (52 M. C. C. 75) the Commission 
said : 

Red Ball is authorized to perform service between Chicago and Kansas City 
and St. Joseph. It has actually performed over-the-road truck service between 


the points, and it now proposes to substitute rail service for its over-the-road 
truck service. We are of the view that such substitution would be unlawful. 


At another point in that decision the Commission said: 


Red Ball anticipates that all of its service between Chicago and Kansas City 
and St. Joseph would be performed in the proposed substituted freight service. 
[Emphasis supplied. ] 

Details of the substituted service plan of operation were spelled out 
more specifically in Motor-Rail-Motor Traffic in East and Midwest, 
219 I. é C. 256, also cited by the Commission in support of its Piggy- 


back decision. The Commission described the physical operation in- 
volved as follows: 


At Chicago, for example, it (motor carrier) picks up freight offered for ship- 
ment by the use of gathering trucks operating over city streets and in the sur- 
rounding areas. These shipments and others moving from other points to Chi- 
cago by motortruck are assembled at its Chicago freight station for sorting and 
loading into the trailers * * *. After a trailer is loaded, weighed, sealed, and 
locked it would be taken by the motor tractor of the motor carrier to the rail- 
road yard at the point of interchange, backed up a ramp, and loaded on a flatear 
of the railroad. * * * Shipments loaded in the trailer destined to the Twin 
Cities and beyond would move by rail to St. Paul, where the motor carrier would 
unload the trailer from the flat car, take it to its freight station, and unload 
and distribute the shipments. 


The foregoing quotation describes precisely the operation of a freight 
forwarder. Freight is gathered and consolidated by the motor car- 
rier and tendered to the rail carrier for the consolidated line-haul 
movement. At destination the consolidated shipment is again re- 
ceived by the motor carrier and is broken up and distributed to in- 
dividual consignees. That is freight forwarder service by definition 
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of the statute, but it is being conducted by a motor carrier without 
benefit of a forwarder permit. 

And how does the motor carrier go about “dividing” the applicable 
through motor carrier rate with the railroad? The answer is found 
at page 253 of the decision from which I have just quoted : 

The Great Western would receive as its division of the proposed joint rates, 
on traffic interchanged at Chicago and St. Paul, $42.50 for each loaded trailer, 
or $85 for each car carrying two loaded trailers. 

It is interesting to note how this “division” was arrived at. The 
Commission reported, in its decision, that: 

The division of $42.50 is based, according to respondents, on the approximate 
cost to the motor carrier of moving the trailers over the highway of 10 cents per 
trailer-mile for the highway distance of 425 miles between those cities * * * 

We think it puts a considerable strain on logic and defies legal 

recedent to call that type of a charge a “division.” But whatever it 
1s, the motor carrier is acting exactly as a freight forwarder would act 
in tendering such freight to the railroad, and the forwarder surely is 
entitled to as favorable a charge. And the cry of “invasion” comes 
with ill grace from the motor carriers who are themselves the 
“invaders.” 

These cases from which I have been quoting, and which were relied 
upon by the Commission as precedents in deciding the recent Piggy- 
back case, reflect practices in the isolated instances of piggybacking 
that existed prior to the current boom, From all that appears of 
record, present arrangements between railroads and motor carriers for 
joint piggyback operations are based on the same so-called “substituted 
service” plan, whereby the motor carrier is the originating and deliver- 
ing carrier and simply substitutes a rail for a motor haul for a part 
of the journey. 

The facts as I have briefly outlined them show conclusively that 
there is both a practical need and an economic necessity for this bill, 
and that its prompt enactment is the only means of removing discrimi- 
nation and equalizing opportunity among carriers. It can be demon- 
strated also that the bill conforms with sound legal principles and 
regulatory policies. 

First of all, the bill is amply supported by precedent. Freight for- 
warders and motor carriers have coordinated their services on the basis 
of contracts or joint rates for more than 30 years—since the motor car- 
rier industry was in its infancy. Present section 409, which the bill 
amends, is the product of evolution and experience. 

At the time when motor carriers were regulated in 1935, forwarders 
and motor carriers had an extensive system of joint service based on 
contracts between units of the two industries. After enactment of 
motor carrier regulation the contracts were converted to joint rate and 
divisional arrangements, which the law seemingly authorized. The 
ICC held that such joint rates between forwarders and motor carriers 
were not authorized by the Motor Carrier Act. In this it was sustained 
by the courts. (Acme Fast Freight, Inc., et al. v. U. S., et al., 30 F. 
supp. 968 ; aff’d 309 U.S. 638). 

The joint forwarder-motor rates were nevertheless maintained, by 
reason of various suspensions of the Commission’s orders, until for- 
warders were regulated in 1942. The original Forwarder Act (pt. IV 
of Interstate Commerce Act) authorized continuance of the joint rates 
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for a temporary period, which was extended from time to time. When 
other methods proved inadequate as a basis for maintaining the joint 
service, section 409, authorizing contracts, was enacted in 1950. 

Freight forwarders have not made contracts for the movement of 
their freight in rail service, at least in modern times, and part IV 
does not authorize such arrangements. Instead forwarders have util- 
ized the published carload rates of the railroads. Over the years the 
railroads have developed mixed carload rates that would accommodate 
the type of freight and the mixtures of commodities that freight for- 
warders normally tender for consolidated rail movement. The 
“spread” between such carload rates and the 1. c. 1., rates charged by 
the forwarders has provided the forwarders’ operating margin. 

The incidental shipper relationship which forwarders sometimes 
assume in dealing with some of the carriers which they utilize has 
caused a good deal of confusion in the past regarding the status of 
freight forwarders. Much of the confusion has been inspired by those 
who opposed the granting of some right or privilege to freight for- 
warders so as to equalize their situation with that of other regulated 
common carriers. Despite the clear legal precedent for the present 
bill all of those who oppose its enactment, including carrier as well as 
shipper interests, revive the old argument that the status of freight 
forwarders is inconsistent with giving them rights to make contracts 
with railroads for piggyback service. 

Long before forwarders were regulated, the Interstate Commerce 
Commission, in a formal proceeding, very clearly distinguished be- 
tween the common carrier status of forwarders and the incidental rela- 
tionship which they sometimes assume in dealing with other carriers. 
In the Charles Bleich Common Carrier Application case, 27 M. C. C. 
9, 15-16, the Commission said : 

Its (the forwarder’s) primary characteristic is that of a carrier and 
only as an incident to its common carrier obligation does it assume the 
apparent status of a shipper, much the same as any common carrier 
by motor vehicle, which accepts a piece of freight for delivery beyond 
its terminus and forwards the same over the line of a connecting serv- 
ice carrier, thereby becomes a shipper as to that particular trans- 
action. * * * 

Still the argument has been revived again and again before com- 
mittees of Congress, and each time it has been repudiated. In 1950 
Congress undertook to put an end to such contentions once and for 
all, by amending the definition of a freight forwarder so as specificall 
to describe forwarders as common carriers. In reporting that amend- 
ment to the House of Representatives, the Committee on Interstate and 
Foreign Commerce said : 

This [amendment to definition] will remove any anomaly and confusion regard- 
ing the status of freight forwarders and make clear that they have the status 
of common carriers (H. Rept. 2489, 81 Cong., to accompany H. R. 5967). 

Of the so-called dual status argument the House committee said, 
in the report above identified : 


Even those who oppose the bill, for the most part, concede that freight for- 
warders are common carriers in their relations with the public. The opponents 
argue, however, that freight forwarders occupy a dual role and that when they 
deal with other carriers they are shippers only and should be treated as such. 
The term “common carrier” was used at common law, and has been adopted 
by statute, to describe the activities and responsibilities to the public. The 
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nature of those obligations and responsibilities, rather than methods of dealing 
between common carriers, is the test normally applied in determining status as a 
common carrier (p.7). 

It has been suggested that it is not a discrimination as between types 
of common carriers to permit motor carriers to use rail piggyback at 
divisional or contract charges, and to withhold such right from for- 
warders, because motor carriers own and operate physical equipment 
and forwarders do not. That is a particularly weak and discredited 
argument to apply in this instance because some of the most widely 
advertised plans for piggybacking today contemplates the leasing of 
equipment both by motor carriers and Piilkosds. 

And, at that point, I would like to say there is no legal or practical 
reason why the railroads could not own or lease the trailers which 
they might tender to the shippers in piggyback service. 

Furthermore, that the ownership of equipment is not an essential 
ingredient of common carriage is so well established as to require no 
argument. As the House Interstate Commerce Committee said, in 
reporting the 1950 legislation : 

The contention sometimes made that freight forwarders may not be treated as 
common carriers because they do not own or operate the facilities of transporta- 


tion which they use is answered both by the analogy to the express agency and 
by numerous decisions of the courts. (The report—No. 2489—cite many such 


decisions. ) 

Another argument rooted in false theory about the status of freight 
forwarders is that it discriminates against shippers to permit freight 
forwarders to deal with the carriers which they utilize on any basis 
not available to all shippers. This argument is premised on two erro- 
neous assumptions: That forwarders are, in fact, shippers in their 
relations to other carriers, and that forwarders are competitive with 
shippers. And though the argument is purportedly made in behalf 
of shippers it will be found, on closer examination, that it is made for 
or in behalf of those who conduct or use private consolidation opera- 
tions. These persons seek to identify their consolidating operations 
with those of freight forwarders serving the public in the hope that 
they will be able to secure for themselves any advantages that may be 
made available to forwarders. There is a competitive angle involved, 
but the real competition is not between such persons and common car- 
rier forwarders but is between such persons and others who, like 
themselves, are engaged primarily in the manufacture and/or buying 
and selling of goods. They seek to gain the greatest possible advantage 
in that competition over those who do not or cannot participate in 
similar consolidation operations. 

The same theory about discrimination was advanced in opposition 
to the bill authorizing forwarders to make contracts with motor car- 
riers, and it was answered emphatically by the committees of Congress 
dealing with the legislation. 

Perhaps the clearest and most detailed answer was spelled out in the 
report of the Senate committee which accompanied that legislation in 
1950, wherein it was said: 

The Congress clearly recognized the distinction between these arrangements 
between forwarders and motor carriers, and rates to the shipping public, when 
the present section 409 was enacted in 1946. In the report of this committee on 
that legislation the statement was made: 
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“There is no foundation for the argument that the payment of compensation 
to motor carriers by freight forwarders for services rendered in connection with 
freight-forwarder shipments on a basis different from that paid by shippers 
constitutes discrimination.” (P. 4, Rept. No. 935, 79th Cong.) 

Despite this clear statement of the intent of the present law, the argument 
that arrangements between forwarders and motor carriers will result in dis- 
criminations against shippers is still advanced. The premise of the argument is 
wrong, because it can Only rest on the assumption that a freight forwarder is a 
shipper, and in a competitive relationship with shippers. That is a basically 
wrong assumption, and the bill will make clear that the law regulates freight 
forwarders as common carriers (Rept. No. 1285, 81st Cong., 2d sess., pp. 10-11). 

Certain other opposition arguments, though vigorously pressed, 
hardly warrant a reply. They take the form of attacks on the for- 
warding industry. For example, forwarders have been charged with 
providing selective or limited service. It is also charged that the in- 
dustry makes excessive profits or an unduly high return on investment. 

Freight forwarders are willing to let the record speak for itself 
on these points. Geographically freight forwarders offer an extremely 
wide service, and traflicwise their service is as comprehensive as that 
furnished by motor carriers. Rate restrictions, based on inescapable 
costs of operations, which are found in forwarder tariffs are also to 
be found in motor carrier tariffs. The excessive profits charge is com- 
pletely rebutted by the facts. By the criterion used for ratemaking 
purposes, both in the forwarder and the motor carrier industry—the 
operating ratio—freight forwarders are among the poorest of the 
common carriers. Their operating ratio consistently is between 97 
percent and 100 percent and averages better than 98 percent. The op- 
erating ratio of the motor carriers is, on the average, much lower, 
or more favorable, than that of the forwarders. 

Now I would like to direct your attention to the position and recom- 
mendations of the Interstate Commerce Commission with regard to 
corresponding Senate bill S. 3366. I assume that the Commission has 
made or will make the same suggestions to your subcommittee. I 
have already referred to the fact that the Commission has made those 
suggestions to your subcommittee. Because of what we regard as the 
extraordinary character of some of the Commission’s recommendations 
I hope you will bear with me while I examine them rather carefully. 

In an initial report the Commission endorsed the piggyback bill 
with apparent enthusiasm, but in a supplemental report filed shortly 
thereafter with the Senate committee it made what we suggest is a 
counterproposal for new legislation that is neither germane nor 
‘ustified. 

The initial report, dated April 6, 1956, pointed out that forwarders 
are competitive with motor carriers; that from the beginning for- 
warders have made contractual arrangements with motor carriers; 
that motor carriers and railroads are presently engaging in piggy- 
back service under what is sometimes called joint rate arrangements; 
that if not authorized to make contracts with railroads for piggyback 
the forwarders will not be able to serve their patrons on a competitive 
basis with motor carriers; and that functions of forwarders— 
are substantially the same as those engaged in by motor carriers which par- 
ticipate in joint rates and. divisional arrangements with railroads respecting 
their trailer-on-flat-car services. 
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The report concluded with the following sweeping commendation of 
the purposes of the bill : 


Such contracts would permit utilization by forwarders of trailer-on-flat-car 
service which appears peculiarly suited to freight-forwarder operations since 
the forwarder, like the motor carrier, may operate more efficiently by eliminat- 
ing the expensive and time-consuming loading and unloading operations at each 
end of the rail line-haul, and thus perform a more expeditious service for the 
public. A need for such contracts may be necessary to enable the freight for- 
warders to continue providing a complete transportation service on a nation- 
wide scale of benefit to the shippers in the small towns as well as in the large 
cities where the forwarders’ concentration and break-bulk terminals are situated. 

In its supplemental report dated May 3, 1956—about a month later— 
the Commission said: 


Upon further consideration * * * we can see that this proposed amendment 
to section 409 (a), may not be in the best interest of transportation as a whole. 

The Commission of course has a right to change its mind, but its 
report on this bill represents hostile points of view, and the facts stated 
in one report do not support the conclusions reached in the other. In 
its supplemental report the Commission does not allege that any of 
the facts on which it based its prior seacneiaididatianibants changed. 
It does not repudiate the comparison it drew between forwarder and 
motor carrier utilization of rail piggyback service, nor minimize the 
public benefits which it originally attributed to the proposal made by 
the bill. The sole reason assigned for the reversal of position is found 
in the following “iffy” sentence, which is nowhere elaborated upon 
by the Commission : 


The tremendous volume of traffic controlled by the freight forwarders may 
be used by them to induce railroads to enter into contracts with freight for- 
warders at rates so low that they may cast a burden on other traffic. [Italic 
ours. ] 

This “traffic club” myth was attempted to be exploited by others 
who opposed the bill at the Senate hearings, and we cannot oo 
that it was new to the Commission. It is an old weapon, blunted by 
many encounters with the facts. It was used as an argument against 

anting forwarders a right to make contracts with motor carriers, 
in 1950, and it caused the Senate Committee on Interstate and Foreign 
Commerce to say, in its report : 

The principal reason assigned for their (shippers’) opposition is the fear 
that motor carriers will raise their rates to the public as a consequence of pro- 
viding lower charges to forwarders. This fear is not substantiated by any fact 
of record and does not find support in what has happened in the past. These 
same arrangements have been in effect for many years and there is no evidence 
that anyone has suffered any harm or has even complained to the Interstate 
Commerce Commission about the motor-carrier rates to the public on the grounds 
put forth in opposition to the bill (Rept. No. 1285, 81st Cong.). 

The Commission is undoubtedly familiar with that recent legisla- 
tive history, but it still does not supply any facts of record to support 
the “tonnage club” theory, nor does it give Congress any valid reason 
to accept now a theory which Congress examined just a few years 
ago and emphatically repudiated. 

Section 409 (a), authorizing forwarders to make contracts with 
motor carriers, has been in effect. for 6 years.now, and surely the evil 
effects of this great alleged tonnage club of the forwarders would have 
manifested themselves to the point where one single concrete eviden- 
tial fact could be produced by the Commission to support its charges 
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and fears. In the more than 20 years that the Commission has had 
control over motor-carrier rates, surely some aggrieved party would 
have filed a complaint with the Commission, if ground for such com- 
plaint existed, attacking such motor-carrier rates and assailing use of 
the so-called forwarder-tonnage club. 

The Commission, on its own motion, instituted one proceeding in 
which it. called into question a large number of contracts filed by 
forwarders and motor carriers under section 409, as amended in 
1950. The parties to the contracts, both forwarders and motor car- 
riers, indicated their complete satisfaction with the terms, conditions, 
and compensation of such contracts. The proceeding was never prose- 
cuted. That fact has been cited by some people as an indication 
that something is wrong with the law, whereas it is the best possible 
indication that there was nothing wrong with the contracts. 

The Commission has itself highlighted the most conclusive regard 
in which its tonnage-club theory is at fault. In its initial report, 
which states facts that have not been disputed, the Commission 
stressed the similarity between the motor-carrier “piggyback” oper- 
ations and those that the bill would authorize for forwarders. Since 
motor carriers control many, many times the volume of traffic that 
moves in forwarder service, it is obvious that they are in a far more 
advantageous position than the forwarders would ever be to demand 
rate concessions from the railroads. And yet the Commission has 
neither alleged that such a potentiality exists where motor carriers 
are concerned, nor suggested that legal safeguards be erected to pre- 
vent it. 

Thus far I have dealt with the Commission’s conclusions regarding 
the bill as written. I come now to what we regard as its counter- 


proposal, which as I have said we do not think is germane to the sub- 
ject under consideration. i 3 
In its aoe report the Commission said, in apparent recog- 


nition of the fact that section 409 already provides for contracts be- 
tween forwarders and motor carriers, that it was “not prepared at this 
time to oppose” such contracts between forwarders and railroads as to 
piggyback traffic, provided certain safeguards should be thrown 
around them. 

What the Commission recommends by way of safeguards is a com- 
plete rewrite of section 409 so as to reverse its present purpose, which 
is to authorize contracts in the nature of divisions, and convert it into a 
rate section. The Commission urges that the bill, as well as the present 
law, be amended to provide: 

1. Contracts must be filed on 30 days’ notice, the same as rate tariffs. 

2. Contracts would be subject to suspension pending investigation. 

3. When contracts are called into question the burden of proof would 
be on the forwarders and rail or motor carriers parties thereto. 

4. The compensation provided by contracts could not be lower than 
published tariff rates of rail or motor carriers where the line-haul 
distancce was 450 miles or more. 

5. Penalties would be provided for violation of terms of contracts. 

These recommendations would completely alter the meaning and 
purpose not only of the present bill but of present law. They reflect 
erroneous concepts long since considered and rejected by eins 
The contracts now authorized by section 409, as well as those contem- 
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plated by the bill, would be treated under the Commission’s proposal 
as though they provided for rates, whereas the Congress has declared 
that such contracts provide for charges which are comparable to and 
should be treated as divisions among carriers. In reporting the 1950 
amendment to section 409 the House Interstate and Foreign Consinets 
Committee said : 

The proviso in section 409 * * * closely parallels the provisions of the Inter- 
state Commerce Act which govern divisions of revenue among common carriers 
subject to parts I, II, and III participating in joint rates (secs. 1 (4) and 15 (6) 
of pt. I; secs. 216 (c) and (f) of pt. II; and secs. 305 (b) and 307 (e) of pt. III). 
It is thus clear that (except where the limitation as to distance applies) the 
compensation which may be agreed upon under the proposed contracts is com- 
parable to compensation which would be received under a division of a joint rate 
rather than to compensation received under a published tariff rate (Rept. No. 
2489, 81st Cong.). 

Divisions among carriers, under the sections quoted above, are not 
required to be published. Except in very rare instances they are not 
even filed with the Commission. Obviously they could not be sus- 
pended, because the Commission has no knowledge of them unless they 
are drawn to its attention by one of the parties to such divisions. 

The Commission now has, under section 409, substantially the same 
powers and duties with regard to contracts between forwarders and 
motor carriers as it has with respect to divisions between other 
carriers, motor, rail, and water. Under the bill the Commission 
would also have those same powers with regard to contracts between 
forwarders and railroads as to piggyback service. Since the subject 
matter is the same—relationships and charges as between common 
carriers and not as between carriers and shippers—why does the Com- 
mission need additional powers where forwarders are concerned?! 
We think, in all fairness, the Commission should be called upon to 
answer that question. Because if the Commission, in spite of the 
terms of the law, continues to regard contracts beween forwarders 
and other carriers as though they were rates applicable between 
carriers and shippers we do not understand how the purpose of the 
law can be achieved. 

On additional point raised by the Commission and certain other 
persons deserves notice. The bill refers to freight “loaded in or on 
trailers or other containers.” Objection is made that the words “or 
other containers” could be construed to mean containers small enough 
to be loaded into boxcars. That is not the purpose of the language 
and we do not think it would be so construed. ‘The purpose is to pro- 
vide the flexibility necessary to anticipate changes in a rapidly de- 
veloping service. Already experiments are being conducted with 
van-sized containers that might not properly be described as trailers. 
If the terms used by the bill are made too rigid it might be out of 
date before it becomes effective. 

To summarize briefly, we think that after all of the testimony is 
concluded these facts will stand out clearly: Freight forwarders, by 
the very nature of their operations, are peculiarly well adapted to 
engage in and to help develop piggyback service; they are presently 
prevented from doing so because of a lack of authority for necessary 
contractual arrangements on a basis comparable to that afforded their 
competitors the motor carriers; and the bill is based on ample legal 

recedent and conforms with sound regulatory principles and policies. 
or these reasons we urge your prompt and favorable action. 
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Mr. Harris. Before you leave that, Mr. Morrow, that concludes 
your discussion on one of the bills? 

Mr. Morrow. Yes, sir. 

Mr. Harris. Before you go into the discussion of the other bills, 
would you indulge in some questions which some of the members of 
the committee may have? 

Mr. Morrow. Yes, sir; I would be glad to have any questions at 
any time. 

Mr. Harris. Mr. Hinshaw, you had a question back there a while 
ago. Would you like to ask it now? 

Mr. Hinsuaw. Yes. 

I am rather surprised, Mr. Morrow, to hear you refer to motor 
carriers as your competitors. 

Actually, I thought that the motor carriers were almost co-partners 
with the forwarders, and that they used to motor carriers on both 
ends of the line haul. 

Now, am I wrong about that, or what is the situation ? 

Mr. Morrow. You are correct; but I am also correct. We use all 
forms of underlying carriers, but to the extent that the underlying 
carrier is engaged in less than carload or less than truckload services, 
we are also their competitors. 

Mr. Hinsnaw. I thought they always engaged in it also. 

Mr. Morrow. Well, I mean by that that the water carriers do not 
engage to any great extent in the kind of service we are referring to. 

Mr. Hinsuaw. Water carriers are not involved in this present dis- 
cussion. Weare talking about trucks and rails. 

Mr. Morrow. That is right. 

Mr, Hinsuaw. I was interested in your statement on page 32, a para- 
graph of your statement on that page, which I will read into the 
record again for the purpose of discussion. It says: 

The foregoing quotation describes precisely the operation of a freight forwarder. 
Freight is gathered and consolidated by the motor carrier and tendered to the 
rail carrier for the consolidated line-haul movement. At destination the consoli- 
dated shipment is again received by the motor carrier and is broken up and dis- 
tributed to individual consignees, That is freight forwarder service by definition 
of the statute, but it is being conducted by a motor carrier without benefit of a 
forwarder permit. 

Well, I suppose that the description referred to, describes the opera- 
tions of the freight forwarder accurately, but can you tell me whether 
or not the freight forwarder is more than a service organization, serv- 
ice to the shipper, with less than carload shipments. 

Mr. Morrow. No, I do not think he is any more than a service organ- 
ization; but I do not mean by that to distinguish a forwarder from 
other carriers. I think all transportation is service. 

Mr. Hinsuaw. Well, I am not discussing that part of it. I am just 
discussing the aspect of the freight forwarder. 

Mr. Morrow. t just wanted to make clear my answer. You are cor- 
rect in your statement. 

Mr. Hinsuaw. I was here when the freight forwarder section part 
IV was enacted into law, and part IV was put in on behalf of the 
freight forwarders, that is, in the interest of getting this service 
properly set up under law. 

Mr. Morrow. Yes, sir. 
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Mr. Hrinsnaw. I think that several of us were here at that time and 
remember very well the plea that was made for the freight forwarders 
to be legalized, so to speak, by the enactment of part IV. 

Prior to that time they were people who were recognized by the 
Commission as being lawfully in the transportation business which 
they engaged in by virtue of the difference in the rail carload and less 
than carload lots, and that would be the space in which they operated, 
and we gave them an opportunity to operate. 

In other words, they consolidated freight; they put in a car, a ship- 
ment at a carload rate, although they charged something on the order 
of less than the carload rates to the shipper; and then they utilized 
the motor carriers at each end of the line haul. 

Now, am I incorrect in that? 

Mr. Morrow. No, sir; that is correct; that is an accurate statement. 

Mr. HtnsHaw. Well, then, how can the motor carriers become com- 

etitors of the freight forwarders in the pickup and distribution 
usiness ? 

Mr. Morrow. I suppose your question is directed to this situation I 
have described here and not the general question. 

Mr. HrnsHaw. No; I am talking about it generally. 

Mr. Morrow. Generally ? 

Mr. HrnsHaw. Yes. 

Mr. Morrow. It always has been that the forwarders are competitors 
with motor carriers, and with the railroads, although they utilize 
those carriers in the provision of their service, just as I assume the 
Railway Express Agency, to a degree, is competitive, even with the 
railroads that it utilizes. 

Mr. Hinsuaw. Of course, the Railway Express Agency is owned by 
the railroads and cannot be in competition with them. 

Mr. Morrow. Well, when it was independently owned. 

mr HinsHaw. That is a long time back. We do not need to discuss 
that. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. That has been out of business, as a competitor for 
so many years that nobody but you and I remember that time—there 
may be a few people in this room who do. But, I am terribly con- 
cerned that you would consider the motor carriers and the rails as 
competitive, after the hearings in the origin of the act. 

r. Morrow. I do not know what to say to that, because it is a 
fact, and it always has been a fact, that the forwarders do compete 
Mia the motor carriers and the railroads, for the 1. c. 1. and 1. t. 1. 
trafiic. 

Mr. HinsHaw. That is merely in salesmanship. But as to the com- 
petition where they employ the other types of carriers, at both ends 
of the operation, and carry these operations out on their own wheels, 
so to speak, they cannot be competitive except in the getting of 
business. 

Mr. Morrow. I am not quite sure I understand that question, Mr. 
Hinshaw. 

Mr. Hinsuaw. Well, if a salesman goes out and sells customers on 
the idea that the using of the service that we offer is good. 

Mr. Morrow. Yes, sir. 

Mr. HrnsHaw. Whoever we are. 

Mr. Morrow. Yes, sir. 
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Mr. Hinsnaw. It might be motor carrier, or railroads, or freight 
forwarders. 

Mr. Morrow. Yes, sir. 

Mr. Hinsnaw. And so, we have competition so far as salesmanship 
is concerned. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. And that is a good idea. I am in favor of that. 
But, for the freight forwarders utilizing both services, both carriers, 
first by motor truck and then by rail, to complete the operation, I do 
not see how there is any competition at all, except in salesmanship. 

Mr. Morrow. Well, that is probably true, Mr. Hinshaw, and I do 
not mean to imply that forwarders are competitive with the specific 
carrier that they use, for instance, the gathering and distributing 
motor carriers, because if the forwarder was not there, those motor 
carriers might not be able to participate in the through traffic. They 
could not receive it at the other end of the line, or some intermediate 

oint. 
, Mr. HinsHaw. The only service the freight forwarder performs 
is that of expediting and the hauling of pickup and delivery at both 
ends of the line haul, and expedition in that. 

Mr. Morrow. That is a major part of the service. 

Mr. Hinsnaw. It has nothing to do except with consolidation and 
distribution. They do expedite it. But, consolidation does not give 
the service to the customer. That is just helping the freight for- 
warder make his money. Is that not right? 

Mr. Morrow. Yes, but they have expert organizations built up for 
the purpose of expediting freight all along the line. 

Mr. Hinsuaw. Otherwise, anyone who is doing business with or 
using the freight forwarder is doing it for the purpose of obtaining 
expedition. ¥ nck 

Mr. Mokrow. That is right. 

Mr. Hinsuaw. That is the only excuse he has for living, offering his 
organization for better service to the shipper; is it not? 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. That is the reason why he can come in and get 
the full less-than-carload lot rates from the shipper. 

Mr. Morrow. Yes, sir. 

Mr. HinsHaw. He can get the full less-than-carload lot or the less- 
than-truckload lot rates from the shipper and also get the carload or 
truckload rates from the carrier. Is that not true? 

Mr. Morrow. Yes, sir. 

Mr. HinsHaw. And in between is where his money lies with which 
to pay his expenses, and also to make his profit. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. Now, are freight forwarders in the business of own- 
ing trucks? 

Mr. Morrow. Owning trucks? 

Mr. Hinsnaw. Yes. 

Mr. Morrow. They own some within terminal areas, where they pick 
up and deliver and transfer freight. Some freight forwarders do 
have extensive local truck organizations, but they do not own over-the- 
road trucks. 

an aera What distance do their trucks operate from the ter- 
mina 
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Mr. Morrow. It varies with the size of the city. The Interstate 
Commerce Commission prescribed the limits of the terminal areas of 
the various cities, some by metes and bounds, and some by a formula; 
but forwarders operate trucks within that area and the area is the 
same for forwarders and motor carriers. 

Mr. Hinsuaw. For example, in Los Angeles, which I know pretty 
well, does the terminal carriage extend beyond Los Angeles County ? 

Mr. Morrow. I am sorry, but I am not familiar with that situation. 

Mr. Hrnsuaw. Or does the terminal area include only the city of 
Los Angeles? 

Mr. Morrow. I am sorry, but I cannot answer that. 

Mr. Hrnsuaw. What about some of the other cities that you might 
know about? Take Chicago, for instance. Does that include Joliet, 
or does it include territory up to Milwaukee, or down to Gary, or does 
it include only Cook county ? 

Mr. Morrow. Chicago is one of the cities that has had its area pre- 
scribed by metes and bounds, and so has Washington, D. C. I am 
more familiar with Washington, D. C. 

I think that the area to and including Silver Spring and almost out 
as far as Rockviile is included here, but a few years ago the Com- 
mission, I suppose, despairing of ever being able to describe terminals 
on a piecemeal basis, instituted a consolidated proceeding, 2 parte 
MC 37, in which they undertook to prescribe the commercial zones and 
terminal areas of all cities on a formula basis and that basis ran from 
1 mile to 5% miles from the city limits of incorporated communities. 
The largest cities would have the area which would extend as far as 
514 miles beyond the corporate limits of the city. That, of course, 
would include Chicago and all of the other large cities. 

So, where the area has not been prescribed by metes and bounds on 
an individual case basis, the large cities would have five miles beyond 
the city limits. 

Mr. Hinsuaw. Thank you. I think that is very well described. 
But, I had understood that they had a complete distribution system 
from the break-bulk point, not just a local distribution system. 'There- 
fore, it is rather difficult for me to understand how the competition 
should be arrived at that you mentioned in your statement. 

There is one more thing here, Mr. Chairman. 

Mr. Harris. Will the gentleman yield to me at that point? 

Mr. Hinsuaw. Certainly. 

Mr. Harris. In order to clear up something in my own mind and 
get the record clear on that point, is it a fact that this description 
that you have given of freight forwarders comes from the fact that 
the freight forwarder goes out and consolidates into one shipment 
freight from various companies? 

Mr. Morrow. Yes, sir. 

Mr. Harrts. In other words, you get less-than-a-carload lot ship- 
ment from 1 business and pick up some others, and so forth, and con- 
solidate all of those into 1 carload or truckload. Is that not true? 

Mr. Morrow. Yes, sir. 

Mr. Harris. That is the way I understood the description, Mr. 
Hinshaw, he gave a moment ago of his operation. hive 

Now, when you gather up this shipment and consolidate it into one 
carload or truckload lot, then the competitive element that you speak 


7 2 
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of comes into play so that the truckload that you have consolidated 
competes with some other motor carrier which might obtain the same 
shipments. That is what you have in mind? 

Mr. Morrow. What I have in mind in discussing this particular 
matter; yes, sir. 

Mr. Harris. That is exactly how it works and that is the reason for 
the competition that you refer to. 

Mr. Morrow. That is the competition that I referred to in discuss- 
ing this particular bill. 

In other words, the trucks would consolidate the freight or would 
gather it up. The forwarder, or the motor carrier, could give the 
trailer to a railroad. The railroad would perform exactly the same 
service for each. 

Mr. Harris. What is to prevent that trucker, for example, if he 
has a large truck, from having an arrangement with you, that you 
will gather a truckload, which you do, and bring it into this terminal, 
and put it into his truck to be transported to Kansas City or Chicago 
or some other place? 

Now, what is to prevent him from making a contract with the rail- 
roads for the piggyback operation ? 

Mr. Morrow. The thing that would prevent that under the situation 
that prevails today is that the motor-carrier rate is concurred in by 
the railroads. That is the way they arrive at a division between 
the two. Since they call it a division, the motor carrier publishes a 
through rate and it would be applicable on the freight in that trailer, 
and it would be about the same as the rate quoted to the public, since 
they do compete for the traffic. 

Mr. Harris. In other words, at that point, then, the benefit of the 
freight forwarder’s operation to the public would cease? 

Mr. Morrow. Well, it is a little difficult—I think it is a little more 
complicated than that. It is a difficult thing to explain. 

If a forwarder found a motor carrier who had a published rate, and 
in the process of providing service under that rate had a piggyback 
contract with the railroad, and the forwarder wanted to tender that 
motor carrier his traffic at such rate, it could move on that through 
rate and the motor carrier could pay the railroad the contract rate. 
But it is not in the economics of the situation that the freight forwarder 
could do that; that is, turn over his job of handling the consolidated 
shipments to the motor carriers. 

The forwarder does substantially the same thing with his shipments 
as the motor carrier does in loading them into the trailer and servicing 
them. He does practically the same thing in billing and collecting that 
the motor carrier does. That would be a duplication of service; and 
while it is not an impossible situation, it is one of the questions, Com- 
mission’s questions, which I have included in this appendix to my 
statement. One of the questions in the Piggyback case dealt with a 
situation like that, and the Commission said it would not undertake to 
answer it. It said that it was a hypothetical case and it did not have 
enough facts to answer it. 

But we do not think it would work out, and it just is not a practical 
situation. 
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It certainly is not the answer to the problem we are faced with here. 

Mr. Harris. Thank you, Mr. Hinshaw. I am sorry to have inter- 
rupted you. 

Mr. evsiaien Mr. Chairman, I am deeply interested and con- 
cerned about this matter because the minute that you begin to operate 
piggyback, you have entered into an entirely new field, and one in 
which the trailers might—or it could be a whole truck for that matter— 
end up at some far distant point. 

It might be that the truck company, or the forwarder operating in 
or about New York, would have his trailers spread all over Texas, all 
over the United States, in fact, and have to provide some way of get- 
ting the things back to the point of origin. And that is the business of 
the truck companies, as I understand, not the freight forwarders. Is 
there anything wrong about that ? 

Mr. Morrow. Yes; I do not think it would necessarily be any more 
truck business than forwarder business, if a forwarder went into the 
business of doing that. 

Mr. Hinsuaw. If he wants to do that, why does he not take out a 
truck license ? 

Mr. Morrow. I beg your pardon ? 

Mr. Hrnsuaw. If he wants to do that, why does he not take out a 
truck license ? 

Mr. Morrow. Well, he is prevented under the law as it stands today 
from having a license to operate trucks over the road. 

Mr. Hinsuaw. I would like to know how he is going to get his 
trailers back if that is not done over the road. 

Mr. Morrow. The railroad rates today include rates on loaded as 
well as empty trailers. 

I am not suggesting the present method would necessarily apply. 

As you have suggested, it is a new field, and I don’t know how it 
would work out as a practical matter. 

Mr. Hinsuaw. It would work out with the thousands of trailers 
being spotted at all points in the United States and belonging to some- 
body, we will say, with headquarters in New York. 

Mr. Morrow. I think that the local motor carriers have got ex- 
actly the same problem as the forwarders would have. I do not think 
the motor carriers, or any forwarding company, are going to haul the 
trailers back empty over the road. 

Mr. HtnsHaw. But you say that the forwarder is not a motor car- 
rier and does not have over-the-road permits. They have got to bring 
the trailers back by rail ? 

Mr. Morrow. Yes, if they got their own trailers back they would 
have to do that. 

Mr. Hinsuaw. Then, it would be like the milk bottle business. 

Do the freight forwarders own trailers ? 

Mr. Morrow. Many of them do; yes. They own trailers within 
many of the major cities, but they are confined now, in operations of 
Gone ste their own vehicles, to the terminal areas that I dis- 
cussed. 

But there are companies now whose business is to lease these trailers 
that are being used or are to be used, and they will lease them to any- 
one, for their own service—to the motor carriers, to the freight for- 
warders, or to a shipper, or a contract motor carrier, or anyone. 
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I do not think anyone knows exactly how this is going to develop, 
and I suppose there are a lot of bugs that will have to be worked out. 

But I do not foresee any more difficulty, or problem, for a forwarder 
operation than for a motor carrier operation or any other kind of 
operation. : 

Mr. Hinsuaw. Well, Mr. Chairman, I think this is not a matter to be 
treated lightly, and we ought to have very, very careful thought 
given to it because it is quite an extensive new type of business and 
one which I think we ought to know about before we pass legislation. 

Mr. Harris. Of course; that is the purpose of the hearings. 

Mr. Hinsuaw. I know, but it has to be more than that. We will 
have to go out and see how it operates. 

Mr. Harris. Mr. Rogers, do you have any questions ? 

Mr. Rogers. Not at this particular time, Mr. Chairman. 

Mr. Harris. The fact is, as I understand it from your explanation, 
there is no authority in the present law, after you perform this service, 
which the public benefits from, for further utilization of this new 
development and procedure of piggyback operation. 

Mr. Morrow. That is correct. 

Mr. Harris. Is that a true statement ? 

Mr. Morrow. That is substantially correct. If a railroad has pub- 
lished a rate which any member of the general public could use, the for- 
warder can use that rate, but as I illustrated in my testimony, that rate 
does not take account of the services performed by the forwarder. 
Therefore, while the forwarder might theoretically Se able to use the 


service today, as a matter of plain economics, the forwarder cannot do 
it and, so far as I can see, never will be able to do it, unless he can make a 
more favorable arrangement with the railroad for the charge for han- 


dling the trailers. 

Mr. Harris. Well, it is the purpose of this proposed legislation to 
permit forwarders to use the same facilities of the railroads that the 
motor carriers use. 

Mr. Morrow. That is correct. 

Mr. Harris. And it does not take anything away from the motor 
carrier at all, other than supply competition. 

Mr. Morrow. That is all. 

Mr. Hinsnaw. Will the gentleman yield ? 

Mr. Harrts. Yes. 

Mr. Hinsnaw. I called attention to the fact that it puts the freight 
forwarder into the motor carrier business. 

Now, that may be all right and maybe it should be done, but that 
is what it does; exactly that. Otherwise they would not be owning 
any trailers. 

Mr. Morrow. I have to respectfully disagree, Mr. Chairman, be- 
cause we are not eewee to change the law in that regard at all. 

Mr. Hinsuaw. I did not say anything about changing the law. 
That does not have anything to do with it. I said that it puts you in 
that business. You do not have to change the law to get into business. 

Mr. Roeers. Will the gentleman yield ? 

Mr. Hinsnaw. Yes. 

Mr. Rogers. Is that same trailer that is used in the piggyback oper- 
ation for local gathering—Is that put on the train and carried to some 
other point ? 
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Mr. Hinsuaw. Or it could be used in a line haul. 

Mr. Rocers. I mean in the usual use of these trailers, are they 
owned by the freight forwarders and then put on a car and used at 
both ends of the line? 

Mr. Morrow. Today, of course, the freight forwarder takes the 
freight out of the truck or trailer and puts it into a boxcar. He does 
not put the trailer on. But, insofar as using his own trailers is con- 
cerned, he is limited to gathering and distribution is terminal areas. 
If he consolidates the shipment in Baltimore to come to Washington, 
he uses a common carrier, truck or rail, and does not use one that he 
owns himself. 

Mr. Rogers. His operation is a local cartage operation, then? 

Mr. Morrow. Yes, sir. 

Mr. Rocers. Thank you, sir. 

Mr. Harris. You may proceed. 


H. R. 9771 


Mr. Morrow. I deal next with the bill, H. R. 9771: To amend sec- 
tion 411 of the Interstate Commerce Act, as amended, with respect 
to relationships between freight forwarders and other common e¢ar- 
riers. 

Bill H. R. 9771 is designed to correct an unjustifiable and discrimina- 
tory provision of the law with regard to relationships between freight 
forwarders and other common carriers. 

The Interstate Commerce Act now provides, in subsection (a) of sec- 
tion 411, that a freight forwarder may not acquire control of a car- 
rier subject to part I, II, or III of the act. In subsection (g) of the 
same section it is provided that any common carrier subject to part I, 
II, or LIT of the act may own or acquire a forwarder. 

Both the prohibition and the grant of authority are absolute. No 
authority of the regulatory agency is required if a carrier of another 
type wishes to acquire a forwarder. No discretion is vested in the 
agency to authorize a forwarder to accomplish the exact reverse of the 
situation. 

The bill rewrites subsection (a) of section 411 so as to make it law- 
ful, with the approval and authorization of the Commission and sub- 
ject to certain standards and safeguards, for a freight forwarder to 
acquire control of a carrier or carriers subject to part I, II, or III of 
the act. It does not propose to change subsection (g) of section 411, 
under which other carriers now are permitted to acquire forwarders 
without Commission approval. The bill thus does not entirely 
equalize the situation, but at least it removes the absolute prohibition 
of the present law which amounts to discrimination by legislative fiat. 

Bill H. R. 9771 follows the general pattern of section 5 of part I 
of the act which governs combinations and acyuisitions involving rail- 
roads, express and sleeping car companies, motor carriers, and water 
carriers. Subsection (1) of the bill contains a saving clause. It pro- 
vides that nothing in the bill shall alter, limit, or affect any right of 
a part I, II, or III carrier under section 5 of the act to acquire any 
other carrier subject to such part or parts. 

Subsection (2) of the bill closely parallels section 5 (a) (b) of part 
I of the act. It provides for notice and hearing by the ICC in the 
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case of any transaction proposed under the bill. The Commission 
could approve the purchase by a forwarder of a carrier of another type 
only if it should find that such acquisition would be consistent with 
the public interest. The Commission is given power to impose such 
terms and conditions upon the transaction as in its judgment are just 
and reasonable. 

The third and last subsection specifies two basic factors to which the 
Commission must give consideration and weight in passing upon any 
application of a forwarder to purchase another carrier. They are: 

(a) The effect of the proposed transaction upon adequate trans- 
portation service to the public; and 

(6) Where appropriate, the interest of the carrier employees 
affected. 

These provisions also are found in section 5 of part I of the act. 

Like the statutory provisions regarding mergers or acquisitions of 
all other carriers, the bill is permissive only. It vests in the Interstate 
Commerce Commission sole discretion to determine whether or not 
in any given case the acquisition by a forwarder of another type of 
carrier would be in the public interest. Thus it cannot be charged 
that the bill represents a wholesale breaking down of the barriers 
between freight forwarders and other carriers unless it be assumed 
that the Commission will be negligent of its duty under the law. 

It seems elemental that if the Commission scrupulously observes the 
above-mentioned standards and criteria—which it has certainly done 
in the case of other carriers—it will never approve a transaction under 
the terms of this bill that is not clearly in the public interest and in 
the interest of an improved transportation system. 

Since the bill follows the long-established congressional policy with 
regard to relationships between carriers—since it removes discrimina- 
tion and provides simple equity—since it only makes a two-way thor- 
oughfare out of what is now a one-way legal street—the logical ques- 
tion arises: What possible grounds can there be for opposition? Sur- 
prisingly enough, some opposition has developed, as manifested dur- 
ing the hearings on the companion Senate bill. But the opposition is 
self-defeating when analyzed. Like the present law, it must condone 
on the one hand what it condones with the other. 

At the core of the opposition is the same misconception abort the 
status of freight forwarders that I have dealt with at some length in 
discussing the piggyback bill. And again the Interstate Commerce 
Commission has fallen into the same error as some of the other interests 
who oppose the bill. In reporting on the bill to the Senate committee 
the Commission said, inter alia: 

In its relations with the carriers which it utilizes for underlying transporta- 
tion services, the freight forwarder is a shipper, and as such it routes or controls 
the movement of large amounts of freight. To permit forwarders to acquire 
control of carriers subject to the act would, in our opinion, open the way to 
opportunities for discrimination not only with respect to rates and charges, but 
also in respect of practices which would be difficult to control. 

Others have said substantially the same thing in a different way. 
A railroad representative referred to the “Congressional policy of 
divorcing shipper and carrier interests,” as expressed in the so-called 
“Commodities clause.” The policy of preventing one carrier from 
using another as a “fighting ship” was also referred to, and the Panama 
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Canal Act was cited as precedent for present prohibitions against 
forwarders acquiring other carriers. 

There is no necessity to repeat what I have already said, and what 
the congressional committees have so fully recorded, on the subject of 
the status of freight forwarders as common carriers. The opposing 
arguments all come up against the inescapable question : If it is wrong 
for a forwarder to acquire another carrier how can it be right for such 
other carrier to acquire a forwarder ? 

If the present prohibition against forwarders owning carriers sub- 
ject to other parts of the act were, in fact, based upon the theory that 
forwarders are shippers and that shipper and carrier interests should 
not be mingled, then of course the law would defeat itself by permitting 
ownership of forwarders by other carriers. 

As the Commission knows, for it is a matter of public record, a 
number of motor carriers now own and operate freight forwarders, 
as do a few water carriers and railroads. Surely the opportunities for 
discrimination which the Commission refers to are present where a 
carrier of another type owns a forwarder, to the same degree that they 
would be present in the reverse of the situation. Yet the Commission 
does not charge that any such discrimination exists today either in 
rates or practices. If it did so exist the Commission has ample powers 
to stop it, and it would have such powers if the bill is enacted. 

The Panama Canal Act, as found in section 5 of the Interstate Com- 
merce Act, affords no parallel or precedent for the absolute prohibition 
now found in section 411 against forwarders acquiring other carriers. 
That act prohibits the railroads from acquiring common carriers by 
water operated through the Panama Canal with which such railroads 
compete for traffic. The Commission has authority to determine 
whether such competition exists. The purpose was to prevent rail- 
roads, with their great resources, from buying up and putting out of 
business or crippling water service through the canal. The vast physi- 
cal transportation system of the country is in no such danger from the 
freight forwarding industry. 

The theory that if the bill is enacted forwarders would buy motor 
carriers either to use as “fighting ships” against other motor carriers, 
or for the purpose of obtaining rate or service advantages for their 
forwarder operations ignores two basic facts. First the argument if 
valid here is equally valid against all other inter-carrier relationships 
authorized by law today, and it has not sufficed to prevent such authori- 
zations nor has it been confirmed by history. Second, the argument 
presupposes that the Commission would fail or be ineffective in en- 
forcing the regulations provided by the act. 

There are many safeguards in the law which would insure that no 
abuses would result from the enactment of this bill. Freight for- 
warders are prohibited, by section 410, from conducting any “direct 
railroad, water, or motor-carrier operations” except within terminal 
areas. This means that if the Commission should authorize a for- 
warder to purchase another carrier the two would continue to be 
operated as separate businesses, under separate franchises, and subject 
to separate and specific regulatory controls. 

By section 404 (c) of the act it is made unlawful for any common 
carrier subject to part I, II, or III of the act to make or cause any 
undue or unreasonable preference or advantage to any freight for- 
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warder. This would apply in the case of joint ownership as well as 
where no such ownership exists, 

There is no background of experience on which to draw in under- 
taking to measure the practical effects of this bill, in terms of improved 
service or otherwise. We do not know the extent to which it might be 
found advantageous by the industry or judged in the public interest by 
the Commission, for forwarders to acquire motor operations. The 
Commission, of course, would screen acquisition applications with its 
customary caution, and would approve them only for good cause. We 
have no doubt that many practical situations would come to light, in 
the course of time, where the acquisition by a forwarder of some other 
mode of transportation would be desirable and in the interest of im- 
proved transportation. 

The Railway Express Agency which, in a different field coordinates 
the services of other carriers somewhat as forwarders do, has found 
it advantageous to operate extensive motor carrier services. That is 
not an exact parallel, but it indicates that there are public advantages, 
under given circumstances, in the ownership and operation of one mode 
of carriage by another. 

The real justification of bill H. R. 9771 finds expression in the operi- 
ing words of the declaration of national transportation policy which 
precedes and governs all of the Interstate Commerce Act. It is there 
declared to be the policy of the Congress to “provide for fair and im- 
partial regulation of all modes of transportation” subject to the act. 
Freight forwarders are among those carriers. 

The bill poses these questions: Is there anything fair about a law 
that permits carrier A to own carrier B but prohibits carrier B from 
owning carrier A? Is there anything impartial about a law that 
makes the joint control over a given property a virtue if accomplished 
by one of the parties to the venture and a crime if accomplished by the 
other ? 

The questions answer themselves. The law as it stands today vio- 
lates the first tenet of the national transportation policy. It is devoid 
of fairness and justice. It cannot be defended on any ground. 

Bill H. R. 9771 should be speedily enacted to remove inequity and 
achieve equality of treatment among carriers subject to regulation 
under the Interstate Commerce Act. 

Mr. Harrts. Are there any questions, gentlemen ? 

Mr. Htnsnaw. Mr. Chairman. 

Mr. Harris. Mr. Hinshaw has a question. 

Mr. Htinsuaw. I do not see how you can make that last statement, 
Mr. Morrow, that “the law as it stands today violates the first tenet of 
the national transportation policy.” 

As a matter of fact, the law as it stands today, the fourth part is just 
as much a part as is part I, part II, or part ITI. 

Mr. Morrow. Yes, sir. 

Mr. Htnsuaw. How do you justify that statement ? 

Mr. Morrow. Because part IV differs in this essential respect from 
part I, for example. The carrier who is subject to part I is authorized 
to own a forwarder but the law does not permit the exact reverse of 
that situation, and we simply do not think that is fair or impartial 
regulation. 
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Mr. Hinsnaw. Mr. Morrow, when part IV was originally proposed 
as asked by the freight forwarders, they asked that they be considered 
as common carriers under the law in order to be able to do certain 
things. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. And perform certain services to the public. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. Now, I suppose they have a vested interest in the 
term “common carrier,” is that right ? 

Mr. Morrow. No more vested than they always had. 

Mr. Hrnsnaw. No more vested than they always had ? 

Mr. Morrow. No, sir. 

Mr. HinsHaw. That came in in 1942 

Mr. Morrow. I know, but the courts prior to that had said that they 
were common carriers, irrespective of regulation. 

Mr. Hinsuaw. That they had the aspect of common carriers to 
the public but not that they were carriers themselves. They, of course, 
had the aspect of shippers in respect to the carriers. 

Mr. Morrow. They were required to assume certain shipper rela- 
tionships; yes, sir. 

Mr. Hinsnaw. Exactly. Now, it is proposed to call freight for- 
warders common carriers, and permit them to own common carriers. 
I mean, the carriers that actually performed the wheeled service. 

I do not understand the reasons. 

Mr. Morrow. I do not know whether 

Mr. Hrinswaw (continuing. In other words, the freight forwarders, 
as I understand it, was originally a concept of a service organization 
to the shippers. It utilized common cariers who were under part I, 
part II, and part III of the act of 1940, for performing that service 
totheshippers. Is that not true? 

Mr. Morrow. Yes. 

Mr. HinsHaw. Well, now you say that they should be permitted to 
own these carriers under parts I, II, and [1]—a service organization 
own the thing that operates the wheels. I do not understand it. 

Mr. Morrow. Well, I—— 

Mr. Htnsnaw. You say that it is unjust that they should not be 
permitted to. They only exist by virtue of the difference in the rates 
of carriers and now you propose to own them, and you say it is un- 
just that you cannot own the carriers. I do not understand it. _ 

In other words, the thing that used to be a mouse is now swallowing 
the elephant. 1 

Mr. Morrow. You and I are in fundamental disagreement on your 
analysis, but I am sure that I would not help the situation by arguing 
with you, because I have set forth here all of the grounds that we 
think are in justification of this bill and I do not think that there 
is more than I can say. f 

Mr. Hinsuaw. Well, I guess that the law declaring a freight for- 
warder to be a common carrier was later than 1942. I believe it was 
1950 or 1951. . ot 

Mr. Morrow. In 1950 it was incorporated in the definition of a 
freight forwarder. 

Mr. Htnsuaw. Inthe Interstate Commerce Act. 

Mr. Morrow. Yes, sir. 
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Mr. Hinsuaw. When was the law amended to allow a forwarder to 
become a carrier ? 

Mr. Morrow. Public Law 881, of the 8ist Congress, was enacted in 
1950. 

Mr. Hinsuaw. Yes, you asked for that. I remember, and we were 
glad to give it to you for various reasons. 

Mr. Morrow. Yes, sir. 

Mr. Hinsuaw. But not for this reason. 

Mr. Morrow. No, sir. 

Mr. HinsHaw. You were not contemplating such a position, as 
yon now are taking, back in 1950, and if you had contemplated it at 
that time, I doubt whether we would have passed that act. 

Mr. Morrow. Well, I do not know what the members of the Freight 
Forwarders Institute contemplated at that time. I do not know what 
they may have had in mind in 1950. Certainly we asked for that 
change in the law to take care of an entirely different problem than 
the one you are discussing. 

Mr. Hinsuaw. Exactly. It was a very different problem. 

I cannot now recall the details of it, but it was different from this. 

Mr. Morrow. It had to do with the relationship between the for- 
warder and the motor carriers with regard to contracts. 

Mr. Hinsnaw. Yes; now you are proposing to go into the motor 
carrier business. 

Mr. Morrow. I would not want to have that motive attributed to 
the freight forwarders. 

Mr. Hinsuaw. Otherwise there would not be any necessity for this 
bill. 

Mr. Harris. They might want to buy a railroad. 

Mr. Hrnsnaw. Surely, they might want to buy a railroad. 

Mr. Morrow. Well, I do not know actually what they might want 
to buy. 

Mr. Hrnsnaw. Nothing is prohibited under the proposed bill as I 
understand it. 

Mr. Morrow. The Interstate Commerce Commission would be giv- 
en the same standards, substantially the same standards, to pass on 
these things as they have in other cases. Any application that might 
be filed, the Commission would have to find that ‘it would be both in 
the interest of the public and in the interest of improving the trans- 
portation system. They would be required to reject any application 
that did not meet those standards. Whether the forwarders in any 
given situation could meet those standards, I do not know; but if 
they did, then the Commission could authorize it. 

Mr. Hinsuaw. Well, Mr. Chairman, all I have to say is that this 
will require quite a little bit of study before I can agree with it. 

Mr. Rocers. Will the gentleman yield ? 

Mr. Hrnsuaw. Yes, sir. 

Mr. Rogers. Would the same rules and regulations apply to ac- 
quire a forwarder as would apply in allowing a forwarder to acquire a 
trucking company, for instance? 

Mr. Hrnsnaw. No; it would not. Of course we can discuss this at 
a later time. But the concept of the forwarder, originally, was to 
give you an answer—a man with a telephone and a desk, who was 
calling a lot of shippers. He would say that he could perform better 
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and faster service by consolidating freight. He was a freight consoli- 
dator and made his money in the difference between less-than-carload 
rates and less-than-truck rates, and carload rates or truckload rates, 
He just simply had a desk and a telephone or any other facilities that 
were necessary. Now he has gone into the pickup and delivery service 
business and proposes to go into the entire transportation industry, 
owning railroads and trucklines and water carriers. Under the orig- 
inal concept, of course, any railroad company could have another office 
alongside its 1. c. 1. office to do the same service that the 1. c. 1. depart- 
ment was supposed to do. But that is all changed now. And it is 
supposed to be changed further. 

Well, that is all I have to say. 

Mr. Harris. Is there anything further ? 

Mr. Morrow, it is now 12 o’clock. Before you start on your other 
pepe here, I think it would be a good time to recess for the noon 
10ur. 

We will adjourn and meet at 2 o’clock this afternoon. 

(Whereupon, at 12:01 p. m., a recess was taken until 2 p. m., this 
same day.) 

AFTERNOON SESSION 


Mr. Harris. The committee will come to order. In order to meet 
our schedule we are going to have to proceed, so, Mr. Morrow, you may 
proceed with your presentation. 


STATEMENT OF GILES MORROW, PRESIDENT, FREIGHT FORWARD- 
ERS INSTITUTE, WASHINGTON, D. C.—Resumed 


Mr. Morrow. Mr. Chairman, I had gotten up to page 57 where I 
deal with the final bill, H. R. 9772. If I may, I would like to take 
just 1 minute to clarify the record with regard to a statement I made 
this morning about the competition between forwarders and motor 
carriers. 

I think it ought to be clear at one place in the record that forwarders 
use motor carriers perhaps 98 percent of the time in short haul where 
they are not competitive because forwarders do not publish rates in 
that short-haul territory. 

The real competition is between the forwarders and the long-haul 
carriers who are not, as a general rule used by the forwarders, but 
who do publish through rates which match the forwarder rates. That 
is the kind of competition I was talking about, and not the compe- 
tition with the carriers we use. 

Bill H. R. 9772, to amend section 410 of the Interstate Commerce 
Act, as amended, to change the requirements for obtaining a freight- 
forwarder permit. Section 410 of the Interstate Commerce Act con- 
tains the licensing provisions applicable to freight forwarders. It 
provides that no person shall engage in service subject to part IV of 
the act unless he holds a permit issued by the Commission authorizing 
such service. 

The Commission is required to issue a permit if it finds that an appli- 
cant is— 
ready, able, and willing properly to perform the service proposed, and that the 
proposed service * * * is or will be consistent with the public interest and the 
national transportation policy * * * 





TRANSPORTATION POLICY 1187 


The standards thus required for obtaining freight forwarder oper- 
ating rights are the same as those required under part IT of the act 
governing the issuance of permits to contract carriers by motor ve- 
hicle. Those requirements are less difficult to meet than the require- 
ments provided in the act for obtaining certificates of public conveni- 
ence and necessity. 

Over and above its liberality of standards, as compared with the 
standards for obtaining certificates to institute other types of common 
carrier service, section 410 contains one provision that has no counter- 
part in any other section of the act. That is subsection (d), which 
bill H. R. 9772 proposes to eliminate. The subsection reads as follows: 

(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight for- 
warders. 

As interpreted by the Commission, the foregoing provision has been 
applied so as practically to dominate the issuance or withholding of 
permits authorizing new or extended freight forwarder service. That 
means that the Commission gives little, if any, weight, in passing 
upon forwarder applications, to such important and traditionally sig- 
nificant factors as the nature, extent, or adequacy of existing service, or 
the probable effect of new service on existing operators. 

The Commission has felt compelled to proceed “upon the view that 
the purpose of section 410 (d) is to assure that freight-forwarder 
applications shall not be denied, as were motor contract carrier appli- 
tions, on the ground that the existing service is adequate” (Lifschultz 
Fast Freight Extension—West and Midwest, 265 ICC 428.) The 
decision in which the Commission expressed this view was sustained by 
the courts. 

The lower court entered an order sustaining the Commission with- 
out a written opinion, and the Supreme Court affirmed the judgment of 
the lower court without writing an opinion. (Acme Fast Freight et 
al.,v. United States et al., 338 U.S. 855.) 

The Commission has also interpreted section 410 (d) to mean that 
consideration can be given to the effect of a proposed new service on 
existing services only ‘if protesting forwarders are able to show that— 
a substantial impairment is threatened or reasonably to be anticipated in the 
event the new service is instituted (Lifschultz case, supra). 

That places an almost impossible burden of proof upon the existing 
carriers. 

It is highly important to the maintenance of sound economic condi- 
tions in the freight forwarding industry, as it is in the case of other 
transportation industries, that the Commission, before authorizing 
new services, consider the adequacy of existing service and the effect 
on or impairment of established operations that may result. As the 
Commission said, in the Lifschultz case to which I have just referred: 

The consideration most frequently weighed in determining whether a proposed 
contract-earrier service would be consistent with the public interest is its prob- 
able effect upon existing carriers, The Commission repeatedly has stated that 
the maintenance of sound economic conditions in the motor-carrier industry would 
be jeopardized by allowing new operators to enter a field in competition with 


existing carriers who are furnishing adequate, efficient, and economical service 
(265 ICC 431, 439). 
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Regardless of whether or not the Commission is of the opinion that 
the granting of a new freight forwarder application would foster 
sound economic conditions in the industry its discretion is severly cir- 
cumscribed by the terms of section 410 (d). 

The appearance of this unusual and unprecedented provision in part 
IV of the act has resulted in what the Commission itself describes 
as an “easy” entry policy insofar as forwarders are concerned. 

The Commission does not think that this policy is wise or in the 
public interest, and it has repeatedly urged Congress to provide for 
tighter controls over forwarder operating rights. In each of its an- 
nual reports for the years 1952 through 1955, the Commission has in- 
cluded a specific recommendation that section 410 be amended so as 
to require the obtaining of a certificate of public convenience and 
necessity as a prerequisite to engaging in forwarder service. In its 
69th annual report, filed with Congress last January, the Commission 
said: 

The ease with which permits may now be obtained, under the present provi- 
sions of section 410 (d), could result in overcrowding the freight-forwarding field, 
with general impairment of forwarder service and harm to the general public. 
The restriction on the Commission's authority to deny applications would be 
eliminated by the recommended amendment (pp. 138-39). 

The Commission has indicated that it approves the purposes of this 
proposed legislation. In fact, the Commission favors even more re- 
strictive provisions regarding the issuance of forwarder operating 
rights than the bill proposes. In a letter commenting on identical 
bill S. 3365, addressed to the Senate Interstate Commerce Committee, 
the Commission said that: 

* * * due to the difficulty which interested parties in forwarder proceedings 
have had in adducing evidence to show the probable effects of a proposed service, 
very few applications for freight-forwarder permits have been denied upon evi- 


dence that the granting of such applications might lead to situations resulting 
in substantial impairment to the services of existing forwarders. 


The Commission repeated its recommendation from its 69th annual 
report in which it advocated changing section 410 so as to require the 
obtaining of certificates of public convenience and necessity, instead 
of permits to engage in forwarder service. 

However, the Commission recognized that elimination of subsec- 
tion (d) of section 410, as the bill proposes to do, would— 


remove the restrictions on the Commission’s authority to deny applications. 


So far as we know, the motor carriers interpose no objections to bill 
H. R. 9772. At the Senate hearings on corresponding bill S. 3365 
certain railroads sought a modification so that the restrictions that 
now apply under section 410 (d) would continue to apply in the case 
of applications made by corporations controlled by railroads. They 
seem to recognize the economic necessity for the bill in its general 
application. 

Cndsuatin to the bill, or its companion, has been voiced by certain 


shippers and shipper associations claiming exemption under section 
402 (c) of the act. They undertake to distinguish the situation of 
freight forwarders from that of other common carriers on the same 
theory that I have already discussed and answered at some length— 
that forwarders are not in all respects common carriers. 

They argue that additional competition in the forwarder field would 
be a good thing, and that the bill would foster monopoly. Those who 
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represent shippers’ associations, or unregulated forwarders, fear that 
at some future date forwarder regulation might be applied to their 
activities and the bill would make it more difficult for them to obtain 
freight forwarder permits. 

Freight forwarders have been regulated as common carriers, and are 
subjected to all of the restrictions and burdens normally imposed by 
regulation on common carriers. It is both unjust and unrealistic to 
withhold from forwarders the normal protection from uneconomic and 
wasteful competition which regulation affords other carriers. 

Nor is it pertinent. to a discussion of this bill to anticipate what 
might happen at some future date if and when the act is changed in 
some other regard. As to the charge of monopoly, the statistics of the 
industry which I will mention in a little while show that so far from 
monopoly there is already overcrowding in the forwarder field beyond 
the limits of sound economic balance. 

A need for administrative control over the right to institute or ex- 
tend common carrier service was recognized by Congress as early as 
1920. By the Transportation Act of that year it was provided that no 
new line of railroad should be constructed and no extension of rail 
service made without a certificate of public convenience and necessity. 
That requirement became the pattern for regulation of common 
carriers by motor and water. 

Before Federal regulation the States exercised some control over 
operating rights of common carriers. However, in 1926 the Supreme 
Court held that States could not restrict the operation of motor carriers 
except for the primary purpose of safety or conservation of highways 
(Buck v. Kuykendall, 276 U.S. 307). 

That decision led the Interstate Commerce Commission to conduct 
an exhaustive investigation of highway carriage, which was concluded 
in 1928. The Commission reached certain conclusions as the result of 
that investigation, among them the following: 

The vital factor in regulatory control over motor carriers is the certificate of 
permit issued by the regulatory body for a specified motor operation after finding 
that it is in the interest of “public convenience and necessity” (140 ICC 685, 737). 

That fundamental concept of regulation was incorporated in the 
Motor Carrier Act of 1935. Part IT of the Interstate Commerce Act. 

The original freight forwarder bills on which hearings were held in 
1940 and 1941 contained provisions for certificates of public con- 
venience and necessity, with no restrictions on the Commission’s 
powers to deny operating rights such as are now contained in section 
410 (d). 

The bill as ultimately passed, and enacted into law on May 16, 1942, 
contained section 410 (d) as it now appears, but the reasons for the re- 
striction were not explained in any committee report. 

Whatever the reasons may have been for initially adopting a “free- 
dom of entry” policy with regard to freight forwarder operating 
rights, no reasons for such a policy exist today. The advantages and 
economies of freight forwarder service stem very largely from the 
ability of the industry to concentrate and consolidate traffic. When the 
available traffic is dispersed among too many companies there is an ad- 
verse effect upon the overall service and important economies are lost. 
_ The late Honorable Joseph B. Eastman assisted Congress in draft- 
ing the original freight forwarder legislation. He devoted a great 
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deal of time and study to forwarder regulation and he advocated the 
inclusion of provisions for certificates of convenience and necessit 
without any such restrictions as those found in section 410 (d). Testi- 
fying on the original forwarder bills before a Senate subcommittee in 
1940, Mr. Eastman said: 

But the benefits of the forwarder service are secured by concentration, integra- 
tion, and specialized handling, and the greater volume they have and the more 
they can do in the way of concentrating traffic into carload movements, the more 
economically they can operate, and the better they can handle the stations where 
they interchange the traffic between the trucks and the rails. If their opera- 
tions are on a comparatively large scale, they can be handled very much more 
efficiently than if you have a hundred agencies attempting to do the same thing 
(hearings, S. Res. 146, 76th Cong., p. 521). 

When asked whether competition would not ultimately weed out the 
uneconomic forwarder operations and result in preservation of those 
best able to serve the public, Mr. Eastman replied: 

It is barely possible that through the law of the survival of the fittest you 
would get down to the situation that I prefer to start with (hearings, 8. Res. 146, 
76th Cong., p. 521). 

When the forwarder bills were before the House committee, in 1941, 
some of Mr, Eastman’s colleagues on the Commission advocated elimi- 
nation of the certificates provisions, Commenting on their position, 
Mr. Eastman told the committee : 

I do not favor the elimination of section 409 (now 410), which provides for 
certificates of public convenience and necessity. Such certificates, or permits, 
are now a part of the plan of regulation under parts I, II, and III, and reasons 
like those which make them desirable in those parts make them desirable here. 
They have for their general purpose the stabilization of transportation condi- 
tions and the prevention of an unnecessary multiplication of facilities resulting 
in waste and financial weakness of carriers (hearings, H. R. 3684, 77th Cong., 
1st sess., March 1941). 

Fourteen years of experience have been ample to demonstrate the 
wisdom of Mr. Eastman’s statement and to show that present controls 
over operating rights must be strengthened too, if the industry is to 
survive in full vigor and continue to provide the most efficient and 
economical service. 

A few basic statistics will show how the competitive situation within 
the freight-forwarding industry has changed since 1942 when regula- 
tion was enacted. There are now 96 outstanding freight-forwarder 
permits. Four companies have rights to serve all points in the United 
States. Several others have rights to serve all except a few States. 
A majority of the remaining forwarders have rights to serve wide 
territories, although the small and specialized forwarder is not un- 
common in the industry. 

The tonnage curve of the industry, for the 12 full years since regu- 
lation for which we have official figures, has been slightly downward. 
In 1943 the industry handled just over 5 million tons of freight, com- 
posed of 21 million shipments. 

In the postwar year of 1946 the forwarders handled 4.6 million tons 
made up of 19 million shipments. In the last fully reported year, 
1955, the forwarders handled 4.7 million tons, consisting of 25 million 
shipments. 





TRANSPORTATION POLICY 1191 


This is a rather strong indication that the new services that have 
been instituted have not developed new freight-forwarder tonnage 
but, in the main, have shared the available tonnage with existing 
operators. 

In order to determine the exact extent to which new forwarder serv- 
ices have been authorized by the Commission since regulation we re- 
cently made a study, the results of which are shown in exhibit C at- 
tached to my statement. The exhibit refers to “additional” rights 
authorized since May 16, 1942. 

Forwarders who were in operation on May 16, 1942, were granted 
permits upon proof of successful past operations. The exhibit only 
includes those new operations or extensions of operations authorized 
after the Forwarder Act was passed. 

The exhibit shows that a total of 29 forwarders have either in- 
stituted new operations, or have extended their operations, since for- 
warders were regulated in 1942. Since there are only 96 outstanding 
permits that means that almost 30 percent of the present forwarders 
have instituted or extended operations in the past 12 years; 15 of the 
29 are new operations. The remaining 14 represent extensions. 

The summary sheet to exhibit C shows that new or additional for- 
warder service by from 1 to 10 forwarders has been instituted in every 
State in the Union and in the District of Columbia, since forwarders 
were regulated. A total of 199 new origin-type State operations and 
183 destination State operations have been instituted. 

As Mr. Eastman said, in the statement I have quoted, the benefits 
of forwarder service are secured by concentration, integration, and 
specialized handling. There can be no doubt that a saturation point 
will be reached, if it has not already been reached, where further dilu- 
tion of existing traffic will impair rather than improve overall service. 

At the present time there is no way to apply the brakes. There is 
no authority to determine when the public interest will be served or 
harmed by new operations. The bill would give the Commission that 
authority. 

We urge you to give bill H. R. 9772 your early and favorable atten- 
tion. It is necessary not only to bring about equality of regulation in 
the transportation industry, but to protect the public interest and 
preserve a stable and healthy freight-forwarding industry. 

The remainder of this statement, Mr. Chairman, is exhibits which 
you have already authorized to be included in the record. 

Mr. Harris. Yes, they may go in the record as heretofore suggested. 

(The exhibits referred to are as follows :) 


Exursit C 


ADDITIONAL FREIGHT-FORWARDING RIGHTS AUTHORIZED SUBSEQUENT TO 
May 16, 1942, sy STaTEs 


ORIGIN STATES DESTINATION STATES 


A. B. C. Freight Forwarding Corp. 


Colorado, Delaware, District of Colum- Colorado, Delaware, District of Colum- 
bia, Illinois, Indiana, Kentucky, bia, Illinois, Indiana, Kentucky, 
Maryland, Michigan, Minnesota, Mis- Maryland, Michigan, Minnesota, Mis- 
souri, Ohio, Pennsylvania, Wisconsin souri, Ohio, Pennsylvania, Wisconsin 
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Arrow Freight Forwarders’ 


ticut, Delaware, Florida, Georgia, 
Kentucky, Louisiana, Maine, Mary- 
land, Massachusetts, Mississippi, Ne- 
vada, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, 
Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas, 
Virginia, Washington, West Virginia. 


Alabama, Arizona, California, Connec- Alabama, Arizona, California, Connec- 


ticut, Delaware, Florida, Georgia, 
Kentucky, Louisana, Maine, Mary- 
land, Massachusetts, Mississippi, Ne- 
vada, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, 
Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas, 
Virginia, Washington, West Virginia 


Associated Shippers Carloading Corp. 


Connecticut, New Jersey, New York, 
Pennsylvania 


Illinois, Indiana 


B.C. Forwarding Co., Ltd." 


British Columbia and Vancouver Is- 
land, Canada 


Alabama, Arkanas, Connecticut, Dela- 
ware, District of Columbia, Florida, 
Georgia, Illinois, Indiana, Iowa, Kan- 
sas, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, 
Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New York, 
North Carolina, Ohio, Pennsylvania, 
Rhode Island, South Carolina, Ten- 
nessee, Vermont, Virginia, West Vir- 
ginia, Wisconsin 


Barge Service Corp. ' 


Ohio, Pennsylvania, West Virginia Louisiana, Texas 


Central States Freight Service, Inc. 


None Louisiana 


Coast Carloading Co. 


Idaho, Oregon, Washington California 


Frank P. Dow Co., Inc? 


California, Oregon, Washington, Van- Alabama, Arkansas, Colorado, Connec- 
couver, British Columbia ticut, Delaware, District of Colum- 
bia, Florida, Georgia, Illinois, Indi- 
ana, Iowa, Kansas, Kentucky, Louisi- 
ana, Maine, Maryland, Massachu- 
setts, Michigan, Minnesota, Missis- 
sippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode Is- 
land, South Carolina, South Dakota, 
Tennessee, Texas, Vermont, Virginia, 
West Virginia, Wisconsin 


Film Transport Company of California* 
Arizona, California 


Arizona, California 


Fish Forwarding Co., Inc.* 
Massachusetts, New York Massachusetts, New York 


See footnote on p. 1194. 
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Flynn Forwarding Co., Inc. 
Indiana, Ohio, West Virginia Idaho, Nevada 
Ginnane Weber Trucking Co., Inc.* 
Massachusetts New York 
I & 8 Forwarding Co. 


Alabama, Florida, Georgia, Mississippi, 
South Carolina, Tennessee 


Ohio, Pennsylvania, West Virginia 


Inland Shipping Co.* 


Illinois, Indiana, Iowa, Kentucky, Maryland 
Michigan Minnesota, Missouri, Ne- 


braska, Ohio, Wisconsin 


Lifschultz Fast Freight 


California, Maine, Massachusetts, Min- 
nesota, New Hampshire, Rhode Is- 
land, Texas, Vermont 


California, Minnesota, Texas 


Merchants Carloading Co., Inc. 


Vermont None 


Midwest Forwarding Co. 
Illinois, Indiana, New York, Ohio Michigan 
Motor Rail Co. 


Delaware, District of Columbia, Mary- None 
land, New Jersey, New Hampshire, 
Pennsylvania 
Northwestern Forwarding Co. 


Georgia, Indiana, Iowa, Kentucky, Mas- Georgia, Indiana, Iowa, Kentucky, Mas- 


sachusetts, Michigan, Missouri, Mon- 
tuna, New York, Ohio, Pennsylvania, 
South Dakota, Tennessee, Virginia, 
Washington, West Virginia, British 
Columbia in Canada. 


sachusetts, Michigan, Missouri, Mon- 
tana, New York, Ohio, Pennsylvania, 
South Dakota, Tennessee, Virginia, 
Washington, West Virginia, British 
Columbia in Canada. 


Northwestern Furniture Forwarders, Inc. 


Oregon, Washington 


Oregon, Washington 


Pacific € Atlantic Shippers Association 


California, Colorado, Kansas, Nebraska, Alabama, Arkansas, Colorado, Georgia, 


Oklahoma, Oregon, South Dakote, 


Washington 


Kansas, Kentucky, Louisiana, Missis- 
sippi, Nebraska, North Carolina, Ohio, 
Oklahoma, South Carolina, South 
Dakota, Tennessee, West Virginia 


Providence Philadelphia Dispatch, Inc. 


Delaware, District of Columbia, Mary- Delaware, District of Columbia, Mary- 


land 


land 


R. T. C. Carloading Corp, 


Illinois, Indiana, New York 
See footnote on p. 1194. 


Illinois, Indiana, New York 
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Republic Carloading & Distributing Co., Ine. 


Alabama, Arizona, Arkansas, Califor- 
nia, Colorado, Florida, Georgia, 
Idaho, Kansas, Montana, Nebraska, 
Nevada, New Mexico, North Carolina, 
North Dakota, Oklahoma, Oregon, 
South Carolina, South Dakota, Ten- 
nessee, Utah, Washington, Wyoming. 


Illinois, Indiana, Kentucky, Montana, 
Nevada, North Carolina, South Caro- 
lina, South Dakota, Tennessee, Ver- 
mont, West Virginia 


River Forwarders, Inc. 


Arkansas, Illinois, Indiana, Iowa, Ken- 
tucky, Louisiana, Minnesota, Missis- 
sippi, Missouri, Tennessee, Texas, 
Wisconsin 


Arkansas, Illinois, Indiana, Iowa, Ken- 
tucky, Louisiana, Minnesota, Missis- 
sippi, Missouri, Tennessee, Texas, 
Wisconsin 


Schulman, Inc.* 


Delaware, New Jersey, New York, 


Pennsylvania 


Delaware, New Jersey, New York, 


Pennsylvania 


Steel City Freight Forwarders, Inc.’ 


New York, New Jersey 


New York, New Jersey 


Sterling Cartage Co.* 


Michigan, Ohio 


Minnesota 


Superior Fast Freight 


Idaho, Oregon, Washington 
1 New (not extended) service. 
NoTE.—Total: 29 companies, 15 new operations, 14 extensions of existing service. 


California 
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Summary of additional operating rights by States 


[Numbers showing in columns represent new or additional forwarder services authorized] 


| Origin State | Destination 
| State 


Alabama 
Arizona 
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Mr. Morrow. That concludes my statement, sir. 

Thank you. 

Mr. Harris. Back to the provisions in your statement on page 60, 
what was the amendment that the Commission recommended in its 
annual reports ? 

Mr. Morrow. The Commission recommended that in lieu of present 
section 410, which provides for permits and contains the restriction 
on the Commission’s power to deny permits, there be substituted a 
provision for certificates of public convenience and necessity the same 
as Now appears in all three of the other part of the act w ith regard to 
the institution of other types of common carrier service. Thet is 
slightly more restrictive than the amendment proposed by this bill. 

sy that, I mean to say it would probably be more difficult for a 
forwarder to institute operations under what the Commission pro- 
poses than it would under what this bill proposes. 
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Mr. Harris. In other words, the Commission is for this bill? 

Mr. Morrow. Yes. 

Mr. Harris. But their decision is that it does not go far enough? 

Mr. Morrow. Yes, I do not think they press that point. I think 
they would be happy to have this much improvement. But they have 
suggested an even more restrictive step. 

Mr. Harris. Are there any questions? 

Mr. Hinsuaw. Yes, Mr. Chairman. There are a great many pool- 
car operators in the country who are not classed as freight forwarders. 
How would this bill affect the pool-car operators in their desire some- 
time to change over and offer their services to the public generally ? 

Mr. Morrow. This bill would make it more difficult, I think, for 
anyone—and it would include a pool-car operator or anyone else—to 
obtain a permit to engage in freight-forwarder service. They would 
have to make more proof than they have to make under the law today 
of the necessity for that service. 

Mr. Hinsnaw. With all due respect, a pool-car operator is much 
the same thing as a freight forwarder except that he does not hold 
himself out to the general public; is that correct ¢ 

Mr. Morrow. Yes. There is a technicality there that I perhaps 
should explain so my answer will not be misunderstood. I think a 
pool-car operator is generally understood to be one who either con- 
solidates pool cars at one end of the line and has nothing more to do 
with the freight, or conversely, breaks up and distributes cars at the 
other end of the line. 

In that activity, they may serve the public. In other words, a pool- 
car operator might serve the public but he does not hold himself out to 


have anything to do with the line-haul transportation. There is an- 


other type of service generally called a consolidated service or an 
association type of service which both consolidates and distributes 
and also has something to do with the line haul. They are exempt 
because they do not serve the public. But there is that technical dis- 
tinction between a pool-car operator and another type of forwarder. 

Mr. HinsHaw. They do not hold themselves out generally to the 
public as freight forwarders in the territory they serve ¢ 

Mr. Morrow. That is correct. 

Mr. HinsHaw. But nevertheless, through their sales efforts upon 
industry or mercantile businesses in the territory they, in effect, do 
somewhat the same thing ¢ 

Mr. Morrow. Yes, either a pool-car operator or on an association. 

Mr. Hinsnaw. They invite a person to join in the consolidation of 
cars between some two points or several points? 

Mr. Morrow. Yes. We think, as I pointed out in this testimony, 
that so-called exempt cooperative associations, when they do solicit 
business as a forwarder does, it is pretty strong evidence that they 
may be actually engaging in forwarder service. 

Mr. Hinsnaw. That 1s what bothers me. I gather that you think 
that they should be restricted in their operations? 

Mr. Morrow. We think that the provisions of the Cabinet Com- 
mittee report, which recommends that more definite standards be 
provided for determining who is and who is not a freight forwarder 
and who is and who is not entitled to exemption, should be imple- 
mented. The present law is unclear and there is not a very clear Hine 
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between regulated common carrier type forwarder operations and 
so-called association or cooperative organizations. 

I distinguish, in all that I am saying, between that so-called co-op 
and the pool-car operator because a pool-car operator generally does 
not undertake to arrange transportation all the way through and to 
both consolidate and distribute freight. 

Mr. Hinsuaw. They effectively obtain the big discount which is 
the differential between less-than-carload and carload freight ? 

Mr. Morrow. Yes. 

Mr. Hinsuaw. That is the part that is interesting to the pool-car 
operators and the consolidators, is it not ? 

Mr. Morrow. That is right. 

Mr. Hrnsuaw. The actual transportation of the merchandise to 
the center where it is consolidated or from the break-bulk point to 
destinations is not important ? 

Mr. Morrow. I judge that is true. I would be speaking for them 
so I am not sure about that. 

Mr. Hrnsnaw. I would hesitate, Mr. Chairman, to make such con- 
ditions as might preclude the pool-car operators and consolidators 
from actually holding themselves out to the public to do business, if 
they want to, and become freight forwarders, which they, are, in effect, 
as pool-car operators. I do not know that I would agree with the 
Commission in that respect if they are in favor of this bill. 

Mr. Morrow. Yes, sir. They have been in favor of this bill for 
some years. This latest recommendation is merely one of a long series 
of recommendations that they have made on that subject. 

Mr. Hrinsuaw. I imagine that there is wonderment on the part of 
some people engaged in the business about my particular interest in 
this subject. I would like to call attention to the fact that California 
is 1,000 miles from anywhere else and the line hauls are a large part 
of the freight forwarding business between the East and the West 
Coast. Consequently, the freight forwarder or the consolidator or the 
pool-car operator is of very great importance in my territory. 

There are a great many pool-car operators and consolidators, as 
you know, in that area. 

Mr. Morrow. Yes, sir. 

Mr. HrinsHaw. I would not want to preclude them from becoming 
authorized to act as freight forwarders. 

Mr. Morrow. I certainly can understand your point. Of course, I 
think it is clear to you that this would not preclude anyone, but it 
would increase the type of proof they would have to make and it 
would simply require, as far as this bill goes, that the regulating 
agency must take into account or must at least consider as a part of 
the evidence the question of whether or not the people in the area 
are receiving adequate service from existing common carrier operators 
and whether or not to bring in a new man who, would improve or 
impair that service. 

That is all this bill intends to do. 

Mr. Hinsnaw. All that is to continue the present system because 
there is unquestionably the provision that the Commission find that 
there is adequate service by the present common carrier operations. 
At the same time, if you reduce the pool car operations by that amount, 
you should increase the common carrier operations. 


78456—56—pt. 2—-—29 
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Mr. Morrow. I do not think what you say is borne out entirely by 
history because these provisions, such as the bill recommends, or even 


more restrictive provisions—just take part II, for example, although . 


it is in all parts—have been in part II from the beginning and its has 
not stopped the growth of the motor carrier industry and I do not 
think it ever will, unless an absolute satuation point is reached. 

If there is an area of a community not adequately served, they are 
going to have vigorous support—anybody who comes along and ap- 
plies to the Commission and wants to start a service there. I think 
that is quite proper. But this bill affords only a measure of protec- 
tion that we do not have today. 

Actually, section 410, as it is in the law today, might as well not 
be there, because if the Commission cannot consider competition or 
the adequacy of existing service, then there is not much left to con- 
sider, it seems to me. 

Mr. Hinsuaw. Is there any reason why a freight forwarder should 
not hold himself out to do business between his consolidation point 
and his break bulk point ? 

Mr. Morrow. None whatsoever, that I can see. 

Mr. Hrnsuaw. Can yon see any reason why at the break bulk point 
he should not act as the agent for the shipper in reconsignment ? 

Mr. Morrow. That is another question. First of all, the industry 
has not a position on that question. Let me see if I understand it. The 
forwarder would publish tariffs and hold himself out only between his 
consolidation and break bulk points. From his break bulk point to 
destinations he would act as shipper’s agent ? 

Mr. Htnsnaw. Yes. 

Mr. Morrow. I am not going to say very much on this because the 
industry has not a position, and I may get myself personally into 
difficulties. But it seems to me off hand, and speaking personally, 
that would be somewhat contrary to the concept of a forwarder as 
defined in the act, because the forwarder is conceived to be an agency 
who act as a common carrier from the actual point of origin to the 
ultimate point of destination. That seems to be one of his advantages, 
he is the carrier that the shipper looks to and he does not interchange 
in that sense with anyone. 

To that extent, I think it would be contrary to the concept of a 
forwarder. 

Mr. Hrnsnaw. So far as the railroad is concerned or the line haul 
truck, the forwarder is actually a shipper, is he not ? 

Mr. Morrow. It is not all embracive, but yes, he assumes the role of 
a shipper. 

Mr. Hinsnaw. He hires the transportation ? 

Mr. Morrow. He pays for the transportation as any other shipper 
wonld. 

Mr. Hrnsuaw. That is right. You said a moment ago that he 
should be able to accept freight at his consolidation point and give up 
the freieht at his break bulk point ? 

Mr. Morrow. Yes. But I did not take into account the second step 
of vour question. 

Mr. Hinsnaw. No. because I had not made it yet. 

Mr. Morrow. That is right. 
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Mr. Htnsnaw. I understand what you are talking about and you 
know what I am talking about ? , 

Mr. Morrow. Yes. But may I say in answer to your first question, 
I had in mind a number of forwarders who only operate between ter- 
minal points. That is their authority. They publish tariffs between 
their consolidation and break bulk points and that is all. When you 
talk about a forwarder serving a further territory by some other 
means, then that puts a different complexion on the situation, it seems 
to me. 

Mr. Hinsuaw. Does the forwarder make any money on the distribu- 
tion of the freight ? 

Mr. Morrow. I do not know. I do not know whether any forward- 
er has made a cost breakdown that would show by steps of the journey, 
what part he makes money on. 

Mr. Hinsuaw. Excepting where he owns the trucks right in the 
metropolitan area which he serves. In that case, he might make some 
money on it by the trucking operation. 

Mr. Morrow. Yes. But that is not off-line, that is really his con- 
solidation or terminal point. ; 

Mr. Hinsuaw. The rates from the break-bulk point to the destina- 
tion are the same whether he takes the shipment or whether it is done 
by common carrier, is that not right ? 

Mr. Morrow. Whose rates are you speaking of ? 

Mr. Hinsnaw. The distribution rates from the break bulk point to 
the consignee, 

Mr. Morrow. The forwarder does not have any such thing as a dis- 
tribution rate. His rate is inclusive from origin to ultimate destina- 
tion. If you are speaking of the cost that the forwarder assumes, the 
forwarder might pay to the motor carrier who takes the shipment from 
his distribution point to the ultimate destination, a published tariff 
rate which any shipper would pay, or under 409 of the law, as it exists 
today it would be perfectly proper for the forwarder to make a con- 
tract with that motor carrier for something less than the published 
rate. In that case, it is something like a division between carriers 
with joint rates. 

There is not any such thing as a forwarder distribution rate. It is 
all inclusive. 

Mr. Hinsuaw. It amounts to the same thing when you come to mak- 
ing up the tariff, I believe. I have never made up a tariff through a 
forwarder. But I believe there is an addition of the LCL rate to the 
two truck rates at either end, or otherwise, somebody is doing some- 
thing gratuitously and I have never heard of a forwarder or anyone 
else doing that. 

Mr. Morrow. Not being a tariff expert, I am not in a position to 
discuss this at any great length. I do know that the forwarders do 
not construct their rates by adding together the rates of the underlying 
carriers and seeing where they come out. Of course, they have their 
underlying costs and they try to make a rate that will recover their 
costs. 

Mr. Hinsuaw. The rate might be slightly less, yes. 

Have you considered what might be the result of repealing entirely 
part IV? 

Mr. Morrow. I think the industry has possibly given some consid- 
eration to it. 
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Mr. Hrnsuaw. It has given some consideration, I understand, to 
requesting that it be repealed. 

Mr. Morrow. I would say they have given consideration to that, 
yes. They do not have a policy. 

Mr. HrnsHaw. But they are not ready to request its repeal? 

Mr. Morrow. They have not instructed me as the head of the 
Freight Forwarders Institute to request repeal as yet, no, sir. 

Mr. Hinsuaw. Thank you. 

Mr. Harris. Thank you, very much, Mr. Morrow. That concludes 
your statement, I believe ? 

Mr. Morrow. Yes, sir. 

Thank you, very much, gentlemen. 

Mr. Harris. Mr. Fred Carpi. I believe you appear on behalf of 
the Pennsylvania Railroad Co. 


STATEMENT OF FRED CARPI, VICE PRESIDENT, PENNSYLVANIA 
RAILROAD, WASHINGTON, D. C. 


Mr. Carrr. And a few other railroads, Mr. Chairman. 

May I proceed, Mr. Chairman ? 

Mr. Harris. Yes, you may proceed. 

Mr. Carpt. To conserve the committee’s time, I shall, with your 
permission, brief my presentation. 

Mr. Harris. I think if you would identify yourself for the record, 
which you probably do in your statement, would be helpful. 

Mr. Carrt. Yes, I do. 

I have been authorized by the following eastern railroads to appear 
in opposition to the amendments to sections 409, 410, and 411 of part 
IV of the Interstate Commerce Act proposed in the bills H. R. 9548, 
H. R. 9772 and H. R. 9771, respectively : 

The Akron, Canton & Youngstown Railroad Co. 

Bangor & Aroostook Railroad Co. 

The Baltimore & Ohio Railroad Co. 

The Boston & Maine Railroad 

The Central Railroad Company of New Jersey 

The Delaware & Hudson Railroad Corp. 

The Delaware, Lackawanna & Western Railroad Co. 

The Detroit, Toledo & Ironton Railroad Co. 

The Grand Trunk Railway System 

The Lehigh & New England Railroad Co. 

The Lehigh Valley Railroad Co. 

Monon Railroad 

The New York Central Railroad Co. 

The New York, New Haven & Hartford Railroad Co. 

Norfolk & Western Railway Co. 

The Pennsylvania Railroad Co. 

The Pittsburgh & West Virginia Railway Co. 

Reading Co. 

The Virginian Railway Co. 

Wabash Railroad Co. 

Western Maryland Railway Co. 

New York, Chicago & St. Louis (better known as Nickel Plate). 

For — I shall refer to these railroads collectively as eastern 
railroads. 
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I am vice president, freight sales and services, of the Pennsylvania 
Railroad Co., and have served it in an official capacity for 25 years. 

Since the early 1930’s I have given a great deal of study to less-carload, 
less-truckload and freight forwarder rates, service and kindred mat- 
ters. As a consequence, I have followed closely the hearings and 
legislation in Congress relating to freight forwarder regulation and 
the effect of such Topiatation on the competitive ability and fortunes 
of railroads, motor carriers and freight forwarders. I have also been 
generally familiar with the positions which those interested in or 
affected — operations of freight forwarders have urged upon Con- 
gress at the several hearings as a basis for the regulation of freight 
forwarders, (Hearings before the Subcommittee of the Committee 
on Interstate Commerce, United States Senate, 76th Cong., 3d sess., 
on S. Res, 146, June 1940; hearings before the Committee on Interstate 
and coe Commerce, House of Representatives, 77th Cong., 1st 
sess., on H, R. 3684, March 1941; hearings before the Transportation 
Subcommittee of the Committee on Interstate and Foreign Commerce, 
House of Representatives, 79th Cong., 1st sess., on H. R. 2764, Novem- 
ber and December 1945; hearings before the Committee on Interstate 
and Foreign Commerce, United States Senate, 8ist Cong., 1st sess., 
on S. 2113, July and August 1949; hearings before a subcommittee of 
the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 8lst Cong., 2d sess., on H. R. 5967, May and June 1950.) 

The significance of the proposals of the forwarders contained in 
H. R. 9548, H. R. 9771 and H. R. 9772, and the wisdom or unwisdom 
of adopting them can be soundly appraised only with reference to (1) 
the nature and characteristics of the freight forwarding operation, 
and, (2) the relationships of freight forwarders to the railroads. Ac- 
cordingly, before dealing more specifically with these three bills, I 
should like to discuss these general aspects which bear on the propriety 
of the bills as a group. 

I. Nature and characteristics of the freight forwarding operation: 
Ordinarily freight forwarders are not the actual carriers of the freight 
entrusted to them. On the contrary, they rely upon railroads, motor 
carriers or water carriers to perform for them the physical transpor- 
tation services needed to accomplish their undertakings with their 
shippers. 

Simply stated, their business consists of receiving from their patrons 
shipments of merchandise freight in less-carload or less-truckload lots, 
consolidating them into carload or truckload lots, and shipping such 
larger lots by rail, motor or water carriers or by some combination of 
such carriers, 

The freight forwarder charges its patrons rates approximating the 
less-carload or less-truckload rates and pays the actual carriers of its 
traffic the carload or truckload rates between points where such volume 
of traffic is available to permit movement in those quantities. The 
difference between the small-lot and larger-lot rates is the spread or 
margin on which the freight forwarding operation depends. If the 
margin is sufficiently wide the operation will be profitable; if the 
margin is narrow, successful operation will be minimized or prevented. 
_ To aid freight forwarders the railroads have quite generally estab- 
lished many special reduced rates, called all-commodity rates, on car- 
load mixtures of freight. These rates usually alternate with the nor- 
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mal carload rates. This means that the forwarders or other shippers 
can take advantage of whichever rate is lower and thus secure the 
minimum overall charge. 

The railroads have also generally established liberal stopoff, ter- 
minal, and other miscellaneous privileges on mixed carload shipments, 
primarily for the freight forwarder but also available to any other 
shipper who is in a position to take advantage of them. 

The fact that the normal forwarding operation depends upon the 
margin between the small-lot rate charged by the forwarder to its 
patron and the large-lot or volume rate paid by the forwarder to the 
actual carrier is responsible for certain distinctive characteristics and 
limitations of freight forwarding service. 

One, since the gross margin is necessarily greater on long-haul 
traflic, the freight forwarder seeks that traffic rather than that moving 
for short hauls. In the second quarter of 1955 the class I railroads of 
the country carried freight forwarder tonnage an average distance 
of 1,198 miles. (ICC statement QC-1, 2d quarter 1955 and 1954). 

Two, because the margin is wider on higher-grade than on lower- 
grade freight, the freight forwarders seek the higher rated traffic. 
This is reflected in the following comparisons of revenue per ton real- 
ized by railroads, motor carriers, and freight forwarders in the han- 
dling of small-lot or merchandise freight. 


Comparative tonnages of merchandise freight, United States, 1953 


Tons | Revenue | Revenue per 
e ton 


Railroads ! 8, 255,085 | $321, 197, 810 | $38. 91 
M otor carriers 2 51, 800, 566 |1, 322, 555,012 | 25. 53 
REINO, ccncnncvnneamerinondbeniavwudiatateacadce 4, 503, 788 381, 701, 044 84. 75 


1 Less-tan-carload lot freight originated by class I railroads. ICC Freight Commodity Statistics, State- 
Ties te ahead lot freight carried by 704 class I motor common carriers of general freight in intercity 
service. ICC Statistics of Class I M otor Carriers, Statement No. 5515. 

3 Receive from shippers by freight forwarders having revenues of $100,000 or more per annum, ICC 
Statement No. 564. 

The foregoing revenues per ton, while not strictly comparable be- 
cause of differences in the average hauls and in the case of motor car- 
riers because of understatement due to some duplication in reporting 
the tons, nevertheless are affected in substantial part by the generally 
higher grade of merchandise freight which moves in freight forwarder 
service. 

Three, to the extent that the freight forwarder must pay the less- 
carload or less-truckload rates for the handling of small volumes of 
freight to assembling points or from distributing points, the margin 
realized on the movement between assembling and distributing points 
is reduced or dissipated. The result is that freight-forwarder service 
tends to center around points from and to which a substantial volume 
of freight can be handled. Accordingly, more remote smaller com- 
munities having little traffic volume are not usually accorded freight- 
forwarder service. For example, there are hundreds of points on the 
Pennsylvania Railroad where it maintains pickup and delivery service 
on merchandise traffic which are not served by any freight forwarder. 

Four, where freight forwarders publish rates from or to outlying 
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points of low traffic volume they frequently maintain rate restrictions 
known as rate stops on the class of freight they will accept at such 
points, or publish rates higher than rail rates. 

These several limitations on the scope and competitive character of 
the freight-forwarder operation make it a distinctly selective service. 
Thus it gives preference to long-haul over short-haul traffic. It pre- 
fers high-class freight to that of lesser value. It concentrates its 
service at the larger points and restricts its service at points of small 
traffic volume. It gives advantages in rates to shippers at the larger 
points and charges higher rates to small shippers at outlying points. 

By contrast, railroads furnish shippers of merchandise the only 
true universal common-carrier service. They carry for all distances, 
long or short; they handle both high- and low-grade traffic; they serve 
small points as well as large ones; and they maintain properly re- 
lated rates at all points and for all shippers regardless of whether 
those shippers offer freight in small or value volume. Also, because 
the forwarders take the more desirable merchandise traffic, that which 
moves in railroad service is less remunerative. 

For these reasons any proposal to amend the law so as to give 
greater rights or advantages to the freight forwarders should be 
scrutinized to determine whether its effect would be to give additional 
preference to their selective service at the expense of the shippers, 
communities, and traffic dependent upon the universal service of the 
railroads. 

While, as I have noted, the freight-forwarder operation has cer- 
tain definite limitations, it also has had certain advantages in its com- 
petition with the actual carriers for the merchandise traflic of the 
shipper. Thus, under a single bill of lading issued to its patron the 
freight forwarder could agree to deliver that shipment at destina- 
tion without regard to the different types of carriers it might have 
to employ to effect that delivery. 

For various reasons coordination of the services of rail and motor 
carriers has lagged. No general coordination of their rates and serv- 
ices was possible prior to the congressional regulation of motor car- 
riers which became effective in 1936. The making of joint rates by 
‘ail and motor common carriers of property was then permitted under 
part II of the Interstate Commerce Act, but the Commission was not 
given authority to require such joint rates. 

While a number of railroads, including the Pennsylvania, had been 
making some progress in integrating motor service of controlled com- 
panies with their rail operations, part II of the act, as administered by 
the Commission, has tended to restrict such integration to substituted 
or auxiliary service along the line of the railroad. 

Natural competition between the different types of transport has 
also served to discourage or defer the full coordination of rail and 
motor service. Congress itself in various ways over the years has 
seemed to favor a policy of separation of the control of different types 
of carriers, undoubtedly because of fear that greater coordination or 
consolidation of such different types would minimize a desirable de- 
gree of competition. This is illustrated in the Panama Canal Act of 
1913, now embodied, in part, in section 5 (14), (15), and (16) of the 
Interstate Commerce Act, which puts severe restrictions on railroads 
from owning or having an interest in water carriers with which they 
do or may compete. 
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II. Relationships of freight forwarders to the railroads: The east- 
ern railroads are interested in freight forwarders both as competitors 
and as patrons. 

Small shipments of merchandise traffic moving in freight service, as 
distinguished from express or parcel-post service, are subject to the 
competition of railroads, motor carriers, freight forwarders, and, to 
some extent, water carriers. The eastern railroads have been impor- 
tant carriers of this type of traffic, and even at the present time ‘heir 
tonnage and revenue therefrom represent an important portion of the 
less-carload traffic of the class I railroads of the country. For ex- 
ample, of the 6,964,102 tons of less-carload freight originated by the 
class I railroads of the United States in 1954, the eastern district rail- 
roads originated 2,943,975 tons, or about 42.3 percent of the whole. 
In the same period the eastern district lines’ revenues of $111,815,919 
from their less-carload traffic were about 40 9 percent of the revenues 
of $273,541,053 accruing to the class I railroads from such traffic. 

The eastern railroads serve a large manufacturing and consuming 
area, embracing many large cities in the northeastern portion of the 
United States east of Chicago and St. Louis. They maintain a com- 
plete less-carload freight service not only to the larger cities, but also 
to a vast number of small communities along their lines. 

Forwarders, at their option, can ship over any railroad or motor 
carrier providing service between two points. The forwarder is, there- 
fore, a competitor of any railroad maintaining less-carload service 
between these points, particularly if the forwarder traffic moves over 
another carrier. For this reason the eastern railroads are interested 
in endeavoring to make certain that forwarders 1re not granted unfair 
advantages in such competition and that unsound principles or prac- 
tices be not established which would plague the transportation 
industry. 

Considering the freight forwarders in their role as patrons buying 
transportation service from the actual carriers, the eastern railroads 
are greatly interested in them and in their traffic. 

Aside from what they spend for pickup, delivery, and transfer serv- 
ice and for certain other transportation, the freight forwarders of the 
country having annual gross revenues of $100.000 or over expended for 
transportation during the year 1955 a total of $255,899,504, which was 
divided among the railroads, motor carriers, and water carriers in the 
proportions of 80.3, 18.9 and 0.8 percent, respectively. 

During the year 1954 the class I railroads of the United States 
handled, for all freight forwarders, a total of 4,704,128 tons of freight 
for a gross revenue of $182.219,952. In the same period the eastern 
district railroads carried 2,853,482 tons of that freight, or more than 
60 percent of it, for a gross revenue of $71,839,101, or over 39 percent 
of the total received by all such railroads. 

Freight forwarders are free to remove their traffic from one carrier 
and to give it to another at any time. This places freight forwarders 
in a strong bargaining position with the railroads. 

Under the present law, freight forwarders must pay to the railroads 
the published rates of the latter, and, therefore, their main bargaining 
power extends to service and generally matters other than rates. But if 
given the right to obtain their rail transportation or any part of such 
transportation at less than the published rates of the railroads the 
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result. would undoubtedly be a contest for the forwarder traffic by 
competing railroads. Each railroad would seek, by lower bids, to 
obtain such traffic. The consequence of this would be that the freight 
forwarders would secure their rail transportation at unduly low rates, 
which would be insufficient in amount to cover a fair proportion of the 
general or constant costs, in addition to out-of-pocket costs. This 
would cast upon other rail traffic and on other railroad shippers the 
burden of meeting the deficiency of general costs not borne by the 
freight forwarder traffic. 

The advantage which freight forwarders have in dealing with the 
actual carriers of their freight is already a powerful one, even though 
they must pay the published tariff rates of the railroads. 

The forwarders control a large and impor ant traffic, and their free- 
dom as shippers to give that traffic to whatever carrier they wish at any 
time to favor makes the carriers most reluctant to oppose them. 

To numerous railroads their freight forwarder traffic is of great im- 
portance, and the prospect of losing that business to another carrier 
would be a most serious matter. But if forwarders were authorized 
to procure their rail transportation at contract rates, their economic 
bargaining power over the railroads would be so increased as to en- 
able them to drive down the rates and thereby depress the revenues of 
the actual carriers for the benefit of the freight forwarders’ selective 
service and clientele and to the disadvantage of the universal and 
essential service of the railroads and to the detriment of the shippers 
and traffic which are dependent upon rail service. 

I have heard the suggestion that railroad opposition to giving 
the forwarders an increased leverage in bargaining for contract 
viggyback rates is inconsistent with railroad support of legislation 
befaae this subcommittee to permit greater freedom in competition. 
Since there is no such inconsistency, the reasons why this is so may 
appropriately be noted at this time. 

The President’s Cabinet Committee Report favors legislation which, 
as among carriers performing physical transportation service, would 
accord the type having the lowest costs the benefit of that advantage 
in making rates for the shipping public. It does not relate to com- 
petition as among carriers of a single type in making special contract 
rates to obtain the traffic of a freight forwarder, which itself does 
not perform the physical transportation service guaranteed by its 
bill of lading. 

The rates which would result under legislation effectuating the 
Cabinet Committee Report need not be subnormal. On the con- 
trary, the lowest-cost carrier should be able to retain the traffic at 
rates covering all costs attributable to the service. Thus the public 
would be obtaining a charge which would support its continued 
rendition. 

But under the proposed forwarder bills, and particularly H. R. 
9548, the great economic power of the forwarders in bargaining with 
railroads for contract rates, by reason of their gathering together the 
freight from a number of individual shippers and speaking with re- 
spect. to the combined traffic with a single voice, would be so great 
as to make inevitable the quotation of special rates which would tend 
to decline to the lowest possible levels and which would fail to 
cover full costs of service. This would be true even though the 
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railroads were the lowest-cost type of carrier. But the benefit of 
such depressed rates would accrue to the freight forwarders and 
not necessarily to the shipping public. 

Under the legislation contemplated by the Cabinet Committee Re- 
port the Commission would retain ample power to prevent rates from 
declining to subnormal levels. But the Commission’s control of con- 
tract rates proposed in H. R. 9548 is identical with that now applicable 
to contract rates between freight forwarders and motor common car- 
riers, which the Commission has found wholly inadequate. See Leg- 
islative Recommendation No. 30 in ICC 69th Annual Report to Con- 
gress, November 1955, pp. 137-138, quoted at pp. 24-25 of this state- 
ment. 

The competition contemplated by the Cabinet Committee Report 
would be a healthy competition between the actual carriers, while 
that which would result from the proposed forwarder bills would 
be unhealthy and destructive of the best interests of the shipping 
public as a whole, as well as seriously detrimental to the actual 
carriers themselves. 

III. Objectionable features of H. R. 9548, H. R. 9771, and H. R. 
9772: The three bills to which my testimony is directed are H. R. 
9548, H. R. 9771, and H. R. 9772. They respectively propose to amend 
sections 409, 411, and 410 of the Interstate Commerce Act. 

H. R. 9548, proposal to amend section 409 of Interstate Commerce 
Act: This bill would amend section 409 so as to authorize freight for- 
warders to contract with railroads for trailer-on-flatcar, or so-called 
piggyback service. 

This proposal is sought to be justified on the principal ground that 
motor common carriers may enter into joint rates with railroads pro- 
viding piggyback service, and that unless freight forwarders are 
given the right to contract with railroads for such service, the for- 
warders may be put at a competitive disadvantage. 

Actually there are only a few railroads which presently have any 
joint rates with motor carriers covering piggyback service. These 
railroads, of which the Pennsylvania is one, have only a limited num- 
ber of these joint-service arrangements. 

According to such information as I have been able to develop, the 
bulk of the freight which moves under the arrangements with the 
Pennsylvania entails line-haul motor service at one or both ends of 
the rail haul, and consists largely of heavy or volume shipments as 
distinguished from the smaller shipments of merchandise which move 
in the less-carload or less-truckload services of railroads and motor 
carriers or in freight-forwarder service. Of course, forwarders may 
ship their freight in such joint motor-rail service where maintained. 

On principle, the proposal contained in H. R. 9548 is directly 
contrary to the policy of Congress as reflected in the Interstate Com- 
merce Act, which specifically authorized joint rates between motor 
carriers and railroads but refused to permit joint rates between such 
carriers and freight forwarders. 

From the outset of the investigations made by congressional com- 
mittees looking toward their regulation, the freight forwarders have 
sought the right to obtain transportation service from the carriers 
furnishing the actual transportation at rates of compensation differ- 
ent from and lower than the published rates of those carriers which 
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are open to shippers generally. Thus, at times they have sought 
authority to make joint rates with the actual carriers; at other times 
they have sought permission to make contract rates. The printed 
hearings to which I referred at the beginning of my statement dis- 
close this fact. 

Nevertheless, upon careful and well-considered study, the Congress 
originally adopted as a cardinal principle that, with mmor exceptions, 
freight forwarders, in performing their ser vice under part IV, should 
use only the services of common carriers under parts I, IT, and III 
of the act, and should pay the published rates of such carriers. This 
clearly appears not only from the provisions of part IV itself but 
also from the debates on the original legislation in 1941 and 1942— 
Congressional Record, volume 87, part 8, pages 8211-8233; volume 88, 
part 3, pages 4056-4068. 

The reasons for the general conclusion of the Congress that freight 
forwarders should use the services of common carriers only at their 
published rates are discussed not only in the debates referred to but 
also in the extensive testimony in the above-mentioned hearings before 
the various committees by representatives of many interests. 

For example, in the printed hearings before a subcommittee of the 
Senate Committee on Interstate Commerce on Senate Resolution 146 in 
1940, at which I was a witness (p. 471), objections to authorizing joint 
or contract rates with freight forwarders were voiced by witnesses for 
the following railroads: 

Pennsylvania Railroad (pp. 117-118). 

Louisville & Nashville Railroad (pp. 183, 185). 

Seaboard Air Line Railway (p. 200). 

Atlantic Coast Line (p. 204). 

Atchison, Topeka & San‘a Fe Railway (pp. 211-213). 

Illinois Central Railroad (p. 221). 

St. Louis-San Francisco Railway (p. 247). 

At the hearings in March 1941 before the House Committee on Inter- 
state and Foreign Commerce on H. R. 3684, which led to the enactment 
of part IV, objection was made by witnesses for numerous railroads 
and other interests to any authorization or permission being granted 
to freight forwarders to obtain transportation from common carriers 
ony any basis other than the published rates of such carriers. Among 
such witnesses were the following: 

F. G. Robinson for: Union Pacific Railroad, Missouri Pacific Rail- 
road, Northern Pacific Railway, Western Pacific Railroad, Chicago, 
Milwaukee, St. Paul & Pacific Railroad, Chicago, Rock Island & Pa- 
cific Railway, Great Northern Railroad, Chicago & North Western 
Railway, St. Louis-Southwestern Railroad, Chicago, Burlington & 
Quincy Railroad (pp. 373, 374, 376, 380). 

P. Hastings for: Atchison, Topeka & Santa Fe System, New York, 
Chicago & St. Louis Railroad, Erie Railroad, Pere Marquete Railway, 
“ee & Ohio Railway, New York Central Railroad (pp. 428, 
438 

J. L. Sheppard for: Illinois Central Railroad, Seaboard Air Line 
Railway (pp. 449-450). 

W.S. Franklin for: Pennsylvania Railroad (pp. 416-417). 

J.R. Bell for: Southern Pacific Co. (p. 442). 

R. G. Hodgkin for: Atlantic Coast Line (pp. 455-456). 
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J. E. Tilford for : Louisville & Nashville Railroad (p. 457). 

Joseph Marks for: Southern Railway (p. 460). 

A. H. Schwietert for: Chicago Association of Commerce (pp. 360- 
361). 

2 L. Reed for: Texas Industrial Traffic League, Southwestern In- 
dustrial Traffice League, Fort Worth Chamber of Commerce, Dallas 
Chamber of Commerce (p. 393). 

J. Chambers for: Clipper Carloading Co. (p. 331). 

C. E. Anderson for: Western Freight Association (pp. 866-369). 

J. T. Corbett for: Brotherhood of Locomotive Engineers (p. 394), 

In general, the chief grounds of the objections expressed by these 
witnesses to permitting freight forwarders to obtain transportation 
from the actual carriers of their traffic on any basis of compensation 
other than the tariff rates of such carriers were as follows: 

1. By reason of the importance and volume of the traflic, the routing 
of which they can control, and by reason of the freedom which they 
have to route that traflic over such carriers as they may select, freight 
forwarders are able to bring to bear on the individual carriers serving 
them an economic pressure of great proportions. 

To accord the forwarders such right to obtain their transportation 
by negotiation rather than by the payment of published tariffs and 
rates would leave the actual carriers at such a disadvantage in dealing 
with them as would inevitably lead to carriage for the forwarders at 
inadequate compensation, with the consequent necessity of charging 
other shippers higher rates. 

2. Freight forwarders are not the only consolidators of small freight 
shipments which use common carrier transportation service. If they 
are permitted to obtain their transportation at unpublished, negotiated 
rates, they will inevitably obtain preferences over other shippers and 
consolidators tendering similar freight in like quantities. I have in 
mind particularly bona fide cooperatives which perform a distinctive 
service. 

3. Freight forwarders are not themselves the real carriers of their 
freight. They do not provide the physical plant, equipment or other 
facilities necessary for the linehaul transportation of their traffic, and 
they should not be put in a position where they can readily force the 
actual carriers to transport their freight for inadequate consideration 
since the result would be to cast the burden of the deficiency in such 
compensation upon other shippers. 

Before the Motor Carrier Act of 1935—part II of the Interstate 
Commerce Act—became effective in 1936, freight forwarders had 
many special arrangements with motor carriers for the carriage of 
their traffic, particularly in assembling and distribution service. After 
that act took effect—which required motor common carriers to publish 
and observe their rates—the Deel condemned such special ar- 
rangements for unpublished rates, and the Supreme Court upheld it 
(Acme Fast Freight, Inc. v. United States (309 U. S. 638)). Never- 
theless, the Commission’s orders requiring discontinuance of these ar- 
rangements were postponed pending enactment of the Freight For- 
warder Act, part 1V of the Interstate Commerce Act. 

In that Act the Congress adopted the definite policy of requiring that 
freight forwarders should use the services of common carriers subject 
to parts I, II or III of the Interstate Commerce Act, and should pay 
their published tariff rates. 
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To permit the necessary readjustment, provision was made for con- 
tinuation of the so-called joint rate arrangements with motor carriers 
for a limited period. 

On the ground that the readjustment could not well be made during 
World War II, this readjustment period was extended for a total 
period of 45 months. ! 

In 1946, at the request of the freight forwarders, Congress amended 
section 409 so as to empower the Commission to fix the terms and con- 
ditions under which forwarders might purchase their motor carrier 
transportation under agreed rates. When in 1948 the Commission, 
acting under this amendment, authorized forwarders to purchase 
motor carrier service for their assembling and distributing operations 
at agreed rates not open to other shippers, but denied them to the 
right to do so in respect of terminal-to-terminal service, the forwarders 
brought suit to set aside the Commission’s order. But, without await- 
ing court ruling, the forwarders then sought further amendment of 
section 409 which resulted in enactment of the present provision on 
December 20, 1950. 

Under section 409 as it now stands freight forwarders may enter 
into contracts with motor common carriers covering the compensation 
for motor carrier services used. This is subject to a requirement that 
such compensation shall not be less than tariff rates of the motor car- 
riers when the line-haul movements in truckload lots are for distances 
of 450 miles or more. Such contracts are subject to regulation by the 
Interstate Commerce Commission, but in its last annual report to the 
Congress the Commission has recommended amendatory legislation 
which would place the burden of proof upon the parties thereto to 
establish the propriety of the terms and conditions of such contracts. 
This is because it has found the present provision for its regulation 
of such contracts to be inadequate to enable it to carry out the con- 
gressional objective. 

When the bill S. 2113, which eventuated in the 1950 amendment, 
was the subject of hearings before the Senate Committee on Interstate 
and Foreign Commerce in the summer of 1949, vigorous opposition 
was expressed by numerous and varied interests to the proposal to 
permit forwarders to obtain motor carrier transportation at agreed 
and unpublished rates. Among the witnesses taking that position 
were representatives of the following concerns: 

The American Short Line Railroad Association (p. 31). 

National Industrial Traffic League (p. 98). 

American Trucking Associations (pp. 118, 120). 

Shippers Consolidated Institute (p. 135, 171). 

The Pennsylvania Railroad Co. (p. 143). 

The Baltimore & Ohio Railroad Co. (p. 143). 

Indiana State Chamber of Commerce (p. 174). 

Butler Bros., Dallas, Tex. (p. 186). 

Northrup Aircraft, Inc. (p. 194). 

Fred H. Tolan, Seattle, Wash. for Seattle Industrial Traffic Man- 
agers Association, and various other associations and numerous smal] 
businesses (p. 200). 

Atlanta Freight Bureau (p. 220). 
Chicago Association of Commerce and Industry (p. 239). 
Boeing Airplane Co. (p. 260). 





1210 TRANSPORTATION POLICY 


Newark Central Warehouse Co., Newark, N. J. (p. 273). 

Allied Stores, Inc., New York, N. Y. (p. 277). 

Mullins Manufacturing Corp., Salem, Ohio (p. 285). 

Ohio State Industrial Traffic League (p. 285). 

Central Territory Traffic Conference (p. 285). 

Illinois Territory Industrial Traffic League (p. 292). 

Brotherhood of Locomotive Engineers (p. 307). 

Brotherhood of Locomotive Firemen and Enginemen (p. 309). 

The history of section 409 shows clearly that the exception granted 
forwarders to obtain certain motor carrier transportation at agreed 
rates was merely to legalize, with some safeguards, a situation which 
had obtained for a considerable period of years in respect of assem- 
bling and distribution service, and that there was no intent in enacting 
the 1950 amendment to allow the extension of such a practice to the 
transporta ion which forwarders purchase from railroads. See, for 
example, Congressional Record, volume 96, part 9, pages 11998--12012; 
volume 96, part 12, pages 16187-16189. 

H. R. 9548, as pronosed by the freight forwarders, is limited in terms 
to the rail carriage of— 
freight loaded in or on trailers or other containers and transported on cars suit- 
able for such use. 

It does not undertake to include freight moving by railroad in other 
types of equipment such as in boxcars. 

But it is difficult, if not impossible, to see how any authorization 
of contract rates between forwarders and railroads covering piggy- 
back service could be soundly distinguished from rail service for for- 
warders in other types of equipment. In this connection the decision 


of the Interstate Commerce Commission of ae 30, 1954, in Docket 


31375, Movement of Highway Trailers by Rail (293 ICC 93) con- 
cludes that the movement of traffic in a trailer on a flatcar is simply 
a different railroad operating method which the railroad may use as 
a matter of operating convenience, and that this does not necessarily 
affect rates or tariffs. 

Under these circumstances what is proposed in H. R. 9548 presents 
in actually the question whether forwarders should be permitted to 
buy all of their rail transportation at contract rates. 

This question is in fact directly presented by this bill, not only 
as to freight moving in piggyback service but also as to forwarder 
freight now moving in railroad box or refrigerator cars. This is be- 
cause, under the proposed amendment, a forwarder could direct into 
piggyback service freight which it is now shipping in cars. 

In making its decision on this question the Congress should con- 
sider among other things the following matters: : 

1. Forwarders have not heretofore been permitted to obtain rail 
transnortation at unpublished agreed or contract rates. é 

2. To permit them to do so would give the forwarders, with their 
large traffic, a powerful weapon to force railroads to grant them rates 
which would not be fully compensatory. 

3. Such subnormal rates of compensation would divert needed rev- 
enues from the actual carriers, which have large investments in trans- 
portation facilities, and which serve all shippers large and small, to 
the advantage of the freight forwarders’ selective service which is 
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available only to a limited portion of the shipping and receiving 
public. sah 

4, The measure of Commission control over the contact rates pro- 
posed would be wholly inadequate to enable it to prevent the for- 
warders from taking undue advantage of the railroads. Thus, the 
proposed Commission control is similar to that now provided in the 
case of contracts with motor carriers, which the Commission in its 
69th annual report to Congress has found insufficient as indicated by 
its current recommendation for amendment of section 409 (a). This 
recommendation, from pages 137-138 of that report, is as follows: 


30. We recommend that section 409 be amended so as to (1) place the 
burden of proof on the parties to contracts between freight forwarders and com- 
mon carriers by motor vehicle subject to part II of the act for the transporta- 
tion of freight when such contracts are called into question, (2) prohibit such 
contracts at compensation lower than the motor carrier’s tariff rates in all cases 
where the line-haul transportation is for a total distance of 450 miles or more, 
and (3) provide penalties for the offer, grant, giving, solicitation, acceptance, 
or receipt of any rebate, concession, or discrimination resulting from the trans- 
portation of property at compensation less than that specified in such contract. 

The Commission’s experience under section 409 (b) of the act in attempting 
to subject certain contracts between freight forwarders and motor common car- 
riers for the transportation of freight to investigation has disclosed some major 
defects in the law, the most important of which is the failure to place the 
burden of proof on the makers thereof when such contracts are subjected to 
formal investigation. 

Section 409 (a) now prohibits such contracts at compensation lower than 
the motor carrier’s tariff rates where the line-haul transportation “in truck- 
load lots” is for a total distance of 450 miles or more. The recommended amend- 
ment would prevent circumvention of such prohibition (by use of contract rates 
not subject to specified minimum weights), by eliminating the term “truckload 
lots’ and making the prohibition applicable to all cases where such line-haul 
distance is 450 miles or more. Such an amendment would also eliminate the 
necessity for the Commission to determine what Congress meant by “truck- 
load lots,” a term considered almost impossible to define with exactness suffi- 
cient to stand up in court in a criminal proceeding. 

The penalty provisions would be added to insure observance of the terms, con- 
ditions, and compensation of the contracts, for without them freight forwarders 
and motor carriers could violate their contracts with impunity since there ap- 
pears to be some question as to whether or not the enforcement provisions of 
parts II and IV of the act cover this situation. 


As previously mentioned, the principal argument offered by the pro- 
ponents of H. R. 9548 is that freight forwarders are in competition 
with motor common carriers, that the latter can make joint rates with 
railroads covering piggyback service, and that unless contract rates 
between railroads and Rewardecs for such services are authorized, the 
forwarder will be pejudiced in such competition. 

The principal answers to this argument may be summarized as fol- 
lows: 

1. Freight forwarders and motor common carriers are not com- 
parable types of transport agencies. 

Motor carriers, like railroads, provide actual physical carriage and 
supply the necessary facilities therefor. Moreover their operating 
routes are fixed as to location. Ownership or contor! of the facilities 
for physical carriage by freight forwarders is not essential to their 
operation, and they customarily provide little physical transportation 
a Also they can shift their operations to different routes as 
they wish. 
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There is, therefore, no such similarity in their situations as to re- 
quire an identity or similarity of treatment. This is doubtless the 
basic reason why Congress authorized joint rates between railroads 
and motor carriers but not with forwarders. 

2. The relation between railroads and motor carriers in the piggy- 
back operation is that of connecting carriers participating in joint 
rates. A freight forwarder, not being a physical carrier, cannot be 
said to connect with a physical carrier, aah cannot properly be a par- 
ticipant in joint carriage under a joint rate. 

3. The law does not authorize joint rates between railroads and 
forwarders; hence there could not be any improper preference of 
motor carriers by a railroad in establishing joint rates with a motor 
carrier but not with a fowarder. 

4. In making joint rates with motor carriers and in accepting divi- 
sions thereof, railroads do not influence the routing of traffic by the 
persons entitled to specify the routing, in this case the patrons of 
the motor carriers. Competition as between the railroads and the 
motor carriers for the traffic of such patrons remains on the basis of 
the published tariff rates of the two types of carriers, and this is true 
whether motor carriers use piggyback service or not. 

But if contract rates were to be au'horized between railroads and 
forwarders such contract rates would immediately influence the rout- 
ing of the traffic because accorded to an agency bearing a shipper rela- 
tion to the railroad. 

The patron of a freight forwarder has no right to specify rout- 
ing. On the contrary, it is of the essence of the operations of freight 
forwarders that they shall have the right to determine the routing 
of the traffic entrusted to them. As a result, such contract rates be- 
come an unpublished cost element to the real shipper—the freight 
forwarder—and directly affect the competition between the railroads 
and the freight forwarder for the business of the patron. 

Normal competition between carriers for the traffic of the shipping 
public should rest upon the relative economies inherent in the several 
types of carriage. But authorizing forwarders to make contracts cov- 
ering their rail service would not award their traffic to the carrier or 
type of carrier having the lowest real costs. but would throw it to the 
lowest bidder without regard to the relative economies actually in- 
herent in the several types of carriage or as among individual carriers. 

Occasionally the contention is heard that, since freight forwarders 
were denominated common carriers by the amendment of 1950 they 
should be entitled to make joint rates or contract rates with rail, mo- 
tor, or water common carriers. This contention overlooks important 
facts. 

1. The amendment of section 402 (a) (5) in 1950 represented noth- 
ing new. In describing a freight forwarder as a person which “holds 
itself out to the general public as a common carrier” it merely con- 
firmed the long-understood fact that such forwarders have always 
borne a common-carrier relationship to their own shippers. This 
amendment did not meke freight forwarders common carriers in their 
relation to the railroads. 

2. There is an essential difference between freight forwarders and 
the rail, motor, and water common carriers. This inheres in the fact 
that forwarders could not conduct their operations without making 
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use of the services of carriers furnishing physical transportation serv- 
ice. Accordingly, there is no sound basis for joint rates between 
forwarders and the other carriers. This is so because joint rates con- 
template participation of physical carriers in rendering joint service 
to shippers. Joint rates are not appropriate where one physical car- 
rier renders service to a nonphysical carrier such as a forwarder. 

3. Even if forwarders were regarded as common carriers in their 
relation to carriers furnishing physical transportation service, this 
would not support their request for the right to contract with rail- 
roads for such service. This is shown by the fact that Congress has 
not given the railroads, motor carriers, or water carriers the right to 
contract with other such carriers as a means of accomplishing their 
own bill-of-lading undertakings. 

For example, a railroad is not entitled to make contracts with an- 
other railroad or a motor carrier to reach a destination beyond its line 
to accomplish transportation in its own sole name. Such combined 
transportation service can be rendered only under circumstances where 
each common carrier performing part of the physical service occupies 
the same relation to the bill-of-lading shipper as every other partici- 

ant. 
. The situation is well summarized in the following words of the late 
Chairman Joseph B. Eastman in transmitting to Hon. Clarence F. 
Lea, then chairman of this committee, the letter of the Interstate 
Commerce Commission of March 12, 1941, regarding H. R. 3684 on 
the subject of forwarder regulation : 

While I believe that the forwarders are common carriers at common law, they 
are common carriers of a different type from those that do the actual hauling, 


and I am persuaded that their regulations with the latter can best be kept under 
proper control if they are required to pay published tariff rates of the latter. 


As enacted in 1942, the Freight Forwarder Act was the subject of 
extended and careful consideration. Unhurried hearings were held 
at which all interests were afforded ample opportunity to be heard. 
The bill was twice the subject of conference between committees of the 
Senate and the House. In its final form the bill was generally satis- 
factory to all interests. This appears from the statement made by Mr. 
Wolverton, ranking minority member, who joined with Chairman Lea 
of the House Committee on Interstate and Foreign Commerce in pre- 
senting the bill S. 210 to the House. In concluding his explanatory 
remarks on the bill, Mr. Wolverton stated, in part (Cong. Rec., vol. 88, 
pt. 3, p. 4068) : 

Considering the fact that this legislation affected many diverse interests and 
involved the solution cf many complex problems by reason of the peculiar nature 
of forwarders in their relations to their own shippers and to the carriers whose 
services they utilize, it is a distinct tribute to the chairman and the members of 
the Committee on Interstate and Foreign Commerce that there is now before 
you a measure proposing to regulate freight forwarders which so well comprises 
the differences among the several interests and commands such general support 
from all. 

For all the reasons mentioned, the eastern railroads for which I speak 
earnestly ask that there be no relaxation from the salutary principle 
adopted by the Congress in the original well-considered legislation, 
that freight forwarders should pay the published rates of the railroads 
for all services rendered to them. 


78456—56—pt. 240 
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2. H. R. 9772, proposal to eliminate section 410 (d) of the Interstate 
Commerce Act: The proposal contained in this bill must be viewed 
against the background of the original legislation embodied in part IV 
of the Interstate Commerce Act. That legislation, while recognizing 
that freight forwarders bore a common carrier responsibility to their 
own patrons, definitely regarded them as shippers in their relation to 
the common carriers whose services they employed at the published 
rates of such carriers. 

As a corollary freight forwarders were treated in such original 
legislation as not entitled to any rate advantages over any other 
shipper availing itself of such carrier services. Since freight forward- 
ers were so regarded as shippers there was no reason to prevent any 
responsible person from engaging in the business. As they customarily 
provided no facilities of phy sical tr ansportation on which the shipping 
public m'ght be expected to pay a fair return, there was no reason to 
require a certificate of convenience and necessity as a prerequisite to 
their operation as in the case of railroads, or motor or water common 
carriers. 

A clear statement of the reasons for providing for permits rather 
than for certificates appears in the explanation of the bill S. 210 on the 
floor of the House during its consideration on May 11, 1942, as given 
by Mr. Wolverton, ranking minority member and one of the managers 
of the bill. At page 4067 of the C ongressional Record, volume 88, part 
3, he stated, in part: 


One of the most fundamental points of difference between the two bills related 
to the nature of the authority which is required to be obtained as prerequisite to 
the engaging in forward operations. The Senate bill required that application 
be made for a certificate of public convenience and necessity which the Commis- 
sion was empowered to grant or deny according as the facts found by it met such 
a standard. Under such a plan of regulation special recognition would be given 
to those already engaged in the business by way of “grandfather” rights. Also 
inherent in such a system was the requirement of the Senate bill that certificates 
should meticulously specify the territory within which and the routes over which 
the operations might be conducted and the assembling and distributing points 
as well as the off-line points covered by the operating authority. 

3ecause of the comparatively few companies which were engaged in forward- 
ing operations of a public character up to a few years ago, the recognition of 
“grandfather” rights would have given virtually monopolistic rights to a com- 
paratively few companies. 

The bill passed by the House proceeded upon an entirely different theory in 
respect of the granting of operating authority to do a forwarding business, Thus 
the House bill contained no provision for certificates nor for the recognition of 
“erandfather” rights, nor did it provide that the authority granted should specify 
the precise extent of the operations or the points which should serve as assembling 
or distributing points or as feeder-line points. On the contrary, the House biil 
proceeded upon the policy that forwarding operations should be encouraged as 
the most practicable available means toward securing an integration and coordi- 
nation of the transportation facilities of the Nation insofar as the handling of 
less-carload or less-truckload freight is concerned. Thus, while sufficient Commis- 
sion control should be exercised to facilitate appropriate regulation, to provide 
for registration, and for the filing of rates, keeping of accounts, the making of 
reports in customary fashion, the House bill contemplated that authority to con- 
duct forwarding operations should be granted by the Commission to all qualified 
applicants. Under this type of regulation it would not be necessary for an 
applicant to prove “public convenience and necessity” as required by the Senate 
bill, but the grant of operating authority would be appropriate without regard to 
whether the applicant would compete with existing facilities. 

Upon careful consideration of the certificate and permit provisions as con- 
tained in the Senate and House bills, respectively, the conferees concluded that 
the House provisions were more appropriate having regard for the peculiar 
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character of forwarding operations. Thus, while certificate provisions are con- 
tained in parts I, II, and III of the Interstate Commerce Act in the case of 
common carriers by railroad, motor vehicles, and by water, the reasons which 
were responsible for the certificate provisions as to such carriers do not obtain 
in the case of freight forwarders. The primary purpose of requiring a certifi- 
cate aS a prerequisite to operation is to protect the public from having to support 
improvident investments in transportation facilities. Forwarders, however, do 
not customarily invest any substantial amounts of capital in physical properties 
or facilities of transportation, but make use of such properties and facilities as 
may be provided by carriers subject to part I, I1, or III of the act. 


Another element also was reflected in the original legislation. Cer- 
tain of the freight forwarders were controlled by or affiliated with 
certain railroads. Other railroads had not acquired forwarders, which 
had been held to be shippers. However, they desired the right to estab- 
lish a forwarder if that should appear necessary or desirable. In this 
they were affected in part by the fact that freight forwarders, having 
the right of shippers to transfer their traffic to another railroad or 
transport agency, could deprive a railroad of a forwarder service 
previously maintained over its lines. 

In providing in paragraph (c) that control of a forwarder by a 
common carrier under parts I, II, or III should not prejudice its ap- 
plication for a permit, the Congress was evidently impressed by the 
following considerations favoring carrier control of forwarding op- 
erations as stated on the floor of the House by Congressman Wolver- 
ton during consideration of the bill S. 210 on May 11, 1942: 


First. The two largest forwarding operations in the country were developed 
under railroad affiliation and no complaint of their service appears to have 
been made by the shipping public. 

Second. Because of the universality of the service which railroads are required 
to perform, aS among persons, localities, and as to different kinds of freight, 
their control of forwarding operations would tend to be more universal and 
less discriminatory than forwarder service conducted by individual operators 
having narrower rights and obligations. 

Third. The investments made by rail, motor, and water carriers in transporta- 
tion properties, facilities, and equipment furnish a substantial incentive on their 
part to provide and maintain for the public a permanent and stable service, and 
as a result their control of forwarding operations should insure to the public a 
greater permanency of service than if forwarding operations were only in the 
hands of those who have no real substantial investment in the properties and 
facilities which make such forwarding operations possible. 

Fourth. The needs of commerce, the convenience of the shipping public, and 
the effectuation of the national transportation policy all require that for the 
future there shall be a closer and more effective integration of the services of all 
common carriers of property. Aside from such preferences as freight forwarders 
have been able to secure, and such competitive advantages as they have had due 
to an absence of regulation, the rapid rise of the freight forwarding industry 
in recent years had been due primarily to its accomplishment of an effective 
coordination of all transportation services under a single responsibility to the 
owner of the goods. In view of this, it seemed to your committee manifestly 
unsound and unjust that the Congress should give preference, in the business of 
integrating and coordinating transportation services, to forwarding companies 
which have no investment whatever in transportation, facilities, equipment, and 
other properties, and to deny the railroads, the motor carriers, and the waterlines 
which have an investment in the transportation plant of the country, by which 
the forwarder’s service is accomplished, the opportunity to engage, in an appro- 
priate manner, in similar operations upon equal terms. 


Since this right of carriers under parts I, II, or III to establish a 
forwarder might have been of questionable value if existing service 
were deemed a bar to new service, the provision in paragraph (d) which 
is now proposed to be eliminated, was and is of importance to such car- 
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riers, particularly railroads, not then having an interest in any 
forwarder. 

Eastern railroads recognize that certain forwarders have built up 

general services that may have been or may be disadvantaged by the 
entry of new freight forwarder operations which cater to an extremely 
limited clientele and handle only the most desirable types of forwarder 
traffic. Accordingly, it does not seem unreasonable that some restric- 
tion be added to protect against this situation. But it ought not to 
extend to making it more difficult for a railroad to establish freight 
forwarder service through a controlled corporation as now permitted 
by section 410 (c). 
_ When §, 3365, a companion bill to H. R. 9772, was recently a sub- 
ject of hearing before the Surface Transportation Subcommittee of the 
Senate Committee on Interstate and Foreign Commerce, I made a 
statement before it regarding that bill. I tried to make it clear that 
the eastern railroads for which I peek regard the existing provisions 
governing issuance of permits as being sound in principle, and that 
they would prefer that no change be made. However, I stated that 
they would not oppose the change if the rights of rail, motor, and 
water common carriers to establish new forwarder operations were not 
impaired, and suggested an amendment to subsection (c) of section 
410 to preserve their present situation. The motor carriers, however, 
did not oppose S. 3365 as drawn, and the water carriers made no pres- 
entation. On May 24 the Senate Committee on Interstate and Foreign 
Commerce reported the bill without amendment. 

In view of this situation I should like to make it clear that these 
eastern railroads earnestly oppose H. R. 9772 and S. 3365 unless 
amended so as to fully preserve their present right freely to establish 
a new forwarder operation as now permitted by subsections (c) and 
(d) of section 410. This could readily be done by restricting the scope 
of subsection (d) so as to apply only to common carriers subject to 
part I of the Interstate Commerce Act. The following amendment of 
H. R. 9772 would accomplish this objective : 

Substitute for lines 3 to 7 of H. R. 9772 the following: 

That subsection (d) of section 410 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
by a corporation controlled by, or under common control with, a common carrier 
subject to part I of this act solely on the ground that such service will be in 
competition with the service subject to this part performed by any other freight 
forwarder or freight forwarders.” 

Railroads furnish by far the major portion of the physical facilities 
on which the forwarders must depend for the conduct of their opera- 
tions. Yet the forwarder has the shipper’s advantage of being able 
at any time to withdraw its traffic from one carrier and to give it to 
another. As a result, physical facilities provided by the railroad may 
cease to be used and the railroad be injured in its business. It is there- 
fore of prime importance to the railroads that they shall not be denied 
opportunity to establish a new forwarder operation to fill the vacuum 
merely because the first forwarder continues to furnish service over 
the lines of other carriers in the same territory. 

The amendment of H. R. 9772 suggested by eastern railroads is 4 
reasonable one and would restrict the right of entry so as to give the 
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established freight forwarders very substantial protection against new, 
specialized, “cream-skimming” forwarder operations, while retaining 
existing protection for the railroads which have the basic obligation 
of furnishing the major physical facilities of common carriage for the 
transportation of freight for the shipping public. 

3. H. R. 9771, to amend section 411 to permit a freight forwarder 
to acquire control of a common carrier under parts I, II, or III of the 
act: Section 411 (a) as originally enacted and now in effect makes it 
unlawful for a freight forwarder to acquire control of a carrier sub- 
ject to parts I, IT, or III of the act. H. R. 9771 would reverse this pro- 
hibition and permit such acquisition if the Commission finds it to be 
consistent with the public interest. 

Undoubtedly the present prohibition stems from the conviction that 
if a freight forwarder were to acquire a carrier whose services it could 
use, it could so dominate that carrier in respect of its rates for the 
handling of the forwarder traffic as to force competing carriers to 
make equally low rates for the benefit of the forwarder. 

The policy of Congress as presently expressed in section 411 (a) is 
similar in this respect to the stern restrictions placed against any rail- 
road interest in coastwise or intercoastal water carriers by the Panama 
Canal Act. The evident objective of that legislation was to prevent 
a railroad from using a “fighting ship” to destroy water competition. 
Even in the present form of this provision—section 5 (14), (15), (16), 
the findings which the Commission must make before authorizing 
such railroad ownership or interest present a most formidable barrier. 

Also, considering the character of freight forwarders as shippers in 
relation to the carriers whose services they use, the prsent prohibition 
of divorcing shipper and carrier interests as embodied in the so-called 
commodities clause, section 1 (8) of the Interstate Commerce Act. 

The present prohibition is basically sound and desirable to protect 
against the possibility of use of a carrier by a forwarder to gain 
improper rate advantages over other carriers and competitors. __ 

If, however, there were to be any relaxation of the present prohibi- 
tion, the safeguards in H. R. 9771 would not be sufficient. 

In such an event it would seem to be necessary to include restric- 
tions similar to those contained in the Panama Canal Act, and, in 
addition, to forbid absolutely the use of the services of such carrier 
by the freight forwarder in the rendition of its service subject to part 
IV of the act. 

Mr. Harris. Thank you very much, Mr. Carpi. Are there any 
questions ? 

Mr. Hinsuaw. Yes, Mr. Chairman. 

I have not been able to give the necessary study to this bill, H. R. 
9771, to find the qualifications that are required in the bill for the 
granting of permission to the freight forwarder to acquire a part I, 
II, or III carrier. So, this question may be a little off line. You will 
pardon me for making it. 

I am interested to know whether the terms of that bill might 
permit the freight forwarder owned by a railroad, for example—and 
there are several of those in existence—to acquire a competing carrier ? 

Mr. Carpt. It would, as I understand it. 

Mr. Hinsuaw. It would? 


in section 411 (a) is entirely consistent with the Se policy 
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Mr. Carpi. Yes, sir. 

Mr. Hinsnaw. That is my general understanding of it, but I 
wanted to understand it from someone else. I believe that is pro- 
hibited at the present time? 

Mr. Carpt. Yes, sir. 

Mr. Hinsuaw. Also, I wanted to ask whether or not the permission 
granted by this proposed enactment might permit a freight forwarder 
to acquire more than one carrier with which it might be doing 
business ? 

Mr. Carri. That is correct. Of course, it is all subject to approval 
by the Commission, but it could be possible. 

Mr. Hinsuaw. Having opened the gates so far, it is probable that 
the Commission would consider the congressional intent upon the 
enactment not to preclude such a thing. 

Mr. Carrr. It would undoubtedly have a strong influence. 

Mr. Hinsuaw. And to specifically prohibit? 

Mr. Carpi. That is right. 

Mr. Hinsuaw. As a matter of fact, I can think of several prohibi- 
tions that might enter into it including the one suggested in the latter 
paragraph of your statement that they not be permitted to use that 
carrier in their operations. 

Mr. Carpi. Yes, sir. 

Mr. Hinsuaw. But in all events, I think it is quite apparent that 
they could, by the mere ownership and control, have a great influence 
over the actual things that that carrier did. 

Mr. Carrt. I have no doubt about that. 

Mr. Hinsuaw. That isall, Mr. Chairman. 

Mr, Harris. How can you oxplein the present procedure then about 
a carrier acquiring a forwarder ¢ 

Mr. Carpt. It is very simple, Mr. Chairman. The forwarding busi- 
ness was started really by railroads. 

Mr. Harris. I made that statement here just a moment ago to one 
of my colleagues. 

Mr. Carpz. It represented business diverted from railroads. It 
would be a very serious matter to some railroads today if the for- 
warders pulled their stakes and take the business away. We would 
have to go into the forwarding business. That is why we urge very 
strongly that we not be denied the right. 

Mr. Harris. Forwarders for the railroads are other modes of car- 
riers and not vice versa. They are not a cooperative program like 
some other operations. ; 

Mr. Carrt. Of course not. The railroads have huge investments in 
facilities. That is true of the truckers to a lesser extent. The for- 
warders do not have that investment and they can move as they 
please. 

Mr. Harris. The forwarders have no investment ? 

Mr. Carrt. No investment for physical transportation. Some of 
them do a little terminal service and have the trucks for that. _ 

Mr. Harris. If they were to acquire a carrier they would have in- 
vestment would they not? 

Mr. Carrt. Yes, they would. ' 5 

Mr. Harris. May I ask you if freight forwarding is a pretty big 
business operation ? 
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Mr. Carrt. I should say they are a big buciness operation. Their 
revenues run over $200 million a year. 

Mr. Harris. I was just wondering how many forwarders there 
are in this country ¢ 

Mr. Carpi. I would judge roughly probably 60 of any importance. 
But the majority of the business is handled by 4 or 5. 

Mr. Harris. I was just wondering if any of them were big enough 
to buy out the Pennsylvania Railroad ? 

Mr. Carrt. No. But they could have a very serious effect on the 
Pennsylvania Railroad’s revenue if they diverted all their business 
away from us. 

Mr. Harris. I assume from what you said this is a question of put- 
ting somebody in the business and now it is getting a little too big? 

Mr. Carpet. That is about the size of ii. We do not have any interest 
in them ourselves, but there are some railroads that do have control. 
Two of the largest forwarders are controlled by railroads. 

Mr. Haenrts. It is an interesting subject. I do fully realize seriously 
speaking, that some of the carriers evidently find the necessity for for- 
warders. 

Mr. Carri. Over the last 20 years we have debated several times 
about going in it. What has kept us from doing it was that our 
relations have been rather good with the forwarders. But if they 
should turn for the worse we would probably want to go into the 
forwarder business. 

Mr. Harris. Are you using them today ? 

Mr. Carrt. We are not using them. They are using us today. We 
have about 17 forwarders operating on our property. 

Mr. Harris. Seventeen ? 

Mr. Carpet. Yes, sir. 

Mr. Harris. You mean only for your company ? 

Mr. Carrt. Only for the Pennsylvania Railroad. They operate on 
the Pennsylvania. They operate everywhere. We obtain business 
from at least 17 forwarders today. 

Mr. Harris. But they do not do business with you exclusively ? 

Mr. Carpet. No. 

Mr. Harris. Do some of the railroads have their own freight for- 
warders? 

Mr. Carpr. Yes, sir. 

Mr. Harris. Is that extensive? 

Mr. Carpt. I will use one illustration. The Erie Railroad controls 
the national carloading which does a national business. To the extent 
that the national carloading services of the area covered by the Erie 
Railroad, the Erie has an exclusive call on that business. 

Mr. Harris. But regardless of who is operating them, you would 
say that the railroads—and I assume to some extent the trucking in- 
dustry—find that the forwarding business is necessary to the business 
of transportation and serving the public? 

Mr. Caiee Yes. I would say the forwarders have served a good 
purpose. 

Mr. Harris. If they are necessary and are going to operate, do 
you agree that they densi be made a common carrier operation as 
is stated in part IV of the act? 
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Mr. Carrt. The way part IV reads now is all right. It is satis- 
factory to us. But part IV today only makes the forwarder a com- 
mon carrier as far as his relations with shippers are concerned and 
not with the railroad. 

Mr. Harris. And not any relationship with another mode of 
carrier ? 

Mr. Carpet. That is right. 

Mr. Harris. Is it true that in the piggyback operation that other 
common carriers are contracting with the railroads ? 

Mr. Carpt. I do not consider it a contract, Mr. Chairman. I con- 
sider it a division of the rate properly provided for in part II of the 
Interstate Commerce Act. I think perhaps I should take a minute to 
explain. We are one of the principal railroads that have these piggy- 
back operations. We handle for about 25 to 30 motor carriers’ busi- 
ness between New York and Chicago and between St. Louis and 
Chicago, and Winston-Salem and New York and soon. That business 
originates beyond those points. 

Most of it comes from beyond and goes beyond. We negotiated divi- 
sions which represent, as far as we can make it so, the actual cost of 
the trucker to move it over the highway. In other words, we figure 
out what it costs him to move it by highway, what he would save if 
he came on a railroad. So we have something to anchor by. We 
know what his costs are and we make it attractive for him to use our 
service. 

Mr. Harris. That being true and a freight forwarder goes around 
and gathers up a load in his trailer and brings it down to your rail- 
road track, why would not it be to your advantage as well as it would 
to the common carrier ? 

Mr. Carri. We would be glad to take his. We have offered to take 
it. But he does not want to pay any more than the trucker will pay. 
We do not know what the cost is by forwarder. The forwarder has 
no costs. 

Mr. Harris. I understood from Mr. Morrow’s statement this morn- 
ing that under the present law they have no authority. 

fr. Carri. No, we can handle a forwarder’s trailer. In fact, we 
have a proposition to do that now. But we charge them no different 
than for boxcars. We would probably save quite a little money if 
we handled the forwarder business out of New York in trailers rather 
than boxcars and we would like to do it, but on the same rates that 
apply on boxcars. 
r. Harris. You mean carload rates or less-than-carload rates? 

Mr. Carri. Carload rates, precisely. 

Mr. Harris. Are you saying that this bill here would give them the 
authority to require you to give them a reduced rate ? 

Mr. Carrer. It would not require us, but competitive conditions 
would force us. 

Mr. Harris. In other words, they would go to another railroad ? 

Mr. Carri. That is quite right. 

Mr. Harris. That condition does not exist, then, with other types 
of motor common carrier ? 

Mr. Carpt. No, sir. 

Mr. Harris. Is that solely on the basis that you do not know what 
their costs are? 
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Mr. Carri. That is one of the reasons. 

Mr. Harris. Thank you very much for your statement. It is very 
enlightening. 

r. Hinshaw ? 

Mr. Hinsuaw. I think that Mr. Carpi is probably well qualified to 
answer a question or two I have in mind in relation to the level of 
rates for 1. c. 1. freight charged by the railroads and those charged by 
the freight forwarders. Are the forwarders’ rates higher than rail 
1. c. 1. to certain destinations and are they lower to certain destinations ? 

Mr. Carri. The answer is “Yes” to both of those. 

Mr. HinsHaw. Would you deseribe the types of destinations ? 

Mr. Carri. Within the eastern territory the forwarder rates are 
about the same as the rail. On transcontinental territory they are 
usually lower than the rail rates. Between the east and the south 
they = about the same as the rail rates. That is the general descrip- 
tion of it. 

Mr. Hinsuaw. Are you familiar with the tariffs of the forwarders? 

Mr. Carrer. Somewhat. 

Mr. Hinswaw. Would you be willing to confirm my impression or 
otherwise, as the case may be, whether or not the forwarders’ rates 
generally are the 1. c. 1. rates of the rail line haul or other line haul 
carrier ? 

Mr. Carpt. I would agree to that. 

Mr. Hinsnaw. Plus the assembling and distribution rates of those 
carriers ¢ 

Mr. Carrt. No. I would not agree to that. As a general proposi- 
tion, it is fair to say that the rates the forwarder charges the public 
approximate the less-than-carload rates of the carriers between iden- 
tical destinations. 

Mr. Hinsnaw. That is assuming it is on line. 

Mr. Carrt. And off line as well. In many cases when they reach 
small communities on off line they sometimes put a premium on. That 
is not quite general. 

Mr. Hrnsuaw. [ have a bill that is introduced and subject to hear- 
ing by this committee. I assume it is a part of this hearing. It has 
a little different number, although similar number, H. R. 9177, which 
provides that a forwarder need not publish tariffs between points at 
which they have no agents. It seems reasonable to me. Upon listen- 
ing to some others they seem to thing that forwarders ought to pub- 
lish rates to every point in the territory in which they are authorized 
to do business. 

I have wondered also why a shipper should not be permitted to name 
a forwarder who uses a line haul such as between Philadelphia and 
Los Angeles, by rail, for which he can charge whatever he likes be- 
tween carload and 1. ¢. 1. rates, and at the destination point reconsign 
the freight as the agent for the consignor. 

At that point, he could consign the freight by such carrier as will 
deliver it to destinations. Do you see any reason why that cannot be? 

Mr. Carrt. No. In fact, I think we are both talking about the same 
thing. We are talking about a forwarder who began his business that 
way and he wants to continue it that way. 

Mr. Hinsnaw. Exactly. 

Mr. Carret. I could never see any reason why he should not be per- 
mitted to continue. He does a very good job. He has a very good 
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class of patrons. I guess to change that operation would be a very 
serious matter with him. 

Mr. Hinsuaw. The mere publishing of tariffs with the voluminous 
figuring that is done and the voluminous amount of printing that is 
done is a burden. 

Mr. Carri. He operates a little differently than most forwarders. 
He lives to confine his operations terminal to terminal. He lives to 
have them bring the freight up to him and he consolidates it and his 
undertaking starts at his terminal. He has grown up that way and 
people adapt themselves to that service. 

Mr. Hrnsnaw. Do you see any reason why that sort of service 
should not be permitted ? 

Mr. Carpt. No, not by any means. 

Mr. Hinsnaw. On the matter of pool car operators and consolidators 
generally, is there any reason why the pool car operator, if decided 
to take the step from being a pool car operator to a freight forwarder 
that he should not be permitted to do so without grandfather rights or 
something of that sort ? 

Mr. Carrt. It is pretty hard to determine what you mean by pool 
car operators. 

Mr. Hinsnaw. I can name several furniture stores in Los Angeles. 

Mr. Carprt. They are shippers’ cooperative. 

Mr. Hinsuaw. A cooperative, yes. 

Mr. Carpt. Bona fide cooperatives and bona fide shipper operations, 
naturally we would oppose anything that would restrict their opera- 
tions. We are very much in favor of them. We think they have done 
a good job and it is a great thing in transportation. There are some 
other operations which I am not so sure are a good thing. 

Mr. HinsnHaw. For example? 

Mr. Carpt. Some of these what you call pool car operators. You 
never can tell what kind of business they are in, whether they hold 
themselves out to the general public to do a job, or whether they are 
in business tomorrow. They are not stabilized. 

Mr. Hinsnaw. Of course, the railroads are stabilized and there are 
a lot of other people that are not stable. The question of relativity 
comesin. That is all. 

Mr. Rogers. What is the pool-car operation that you are against? 
Could you give us a little better definition of it ? 

Mr. Carrpt. What I have in mind is, for example, a number of con- 
cerns. One of them is composed of 25 to 30 shippers who band together 
and collect all their shipments in the New York area. They may have 
5,000 shares. They bring the freight down to our railroad, load it in 
cars, ship it to Chicago, Denver, and Los Angeles and distribute among 
themselves. They only limit this freight to their own business and 
nobody else. 

We think that is a good thing. We would be very much opposed to 
anything that would interfere with that operation. That is true of 
furniture. A lot of furniture people do that. That is what I refer to 
as the shipper associations. 

Mr. Rocers. What do you refer to, that it is not bona fide ? 

Mr. Carpt. I was thinking that some warehouses will hold them- 
selves out to consolidate freight. They may do it on a limited scale 
today and tomorrow they will open up. They are just picking and 
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choosing and I do not think that is a very good thing for transporta- 
tion. 

Mr. Rogers. Thank you, sir. 

Mr. Dotirncer. Would not that be more or less on a cooperative 
basis ? 

Mr. Carper. Not cooperative, because it may be 1 warehouse doing it 
in 1 area. 

Mr. Dotirncer. Would you say that the one who is making an 
arrangement is making a profit at the expense of the others by pooling 
it ? 

Mr. Carrt. In those cases you do not know who is making a profit 
or what profit is being made. 

Mr. Harris. But there is nothing in these bills referred to here by 
you to restrict that cooperative arrangement. 

Mr. Carrr. No. As I understand these bills, it would cure this situ- 
ation that I just described, but would not effect these legitimate co- 
operatives. 

Mr. Hinsuaw. That is correct, Mr. Chairman, except that I had 
asked whether he thought that the pool-car cooperatives, so to speak, 
and others who are in that business, should be placed at a great dis- 
advantage when it came to possible, ultimate translation of their busi- 
ness into that of a freight forwarder, just the same as the railroads do 
not want to be prohibited from establishing a new freight-forwarder 
business. 

Mr. Harris. The point is that so long as they are not operating as 
a freight forwarder they do not come under this provision of part 
LV at all. 

Mr. Carpet. That is right. I do not see any reason why they should 
not be given a permit if they qualify. But the way they are operating 
today, you do not know what their operations are. They can change 
them as they see fit. 

Mr. Harris. In other words, if they were to be considered as a 
needed service and go in and show it, then they could be given a 
permit to operate asa freight forwarder ? 

Mr. Carrr. That is right. 

Mr. Harris. But the kind you are talking about that may go by the 
board from day to day could not take the advantage of the loophole 
in the law? 

Mr. Carpet. That is right. 

Mr. Harrts. Did I hear you make a comment on Mr. Hinshaw’s bill 
amoment ago? 

Mr. Carrr. I was not commenting on the bill. I was commenting 
on a forwarder, with which I am familiar. I do not think I have seen 
the bill. 

Mr. Harris. You have heard him describe what the bill did # 

_Mr. Carrr. Yes. I was speaking from my knowledge of the opera- 
tion itself. I am very fatniliar with that operation. 

Mr. Harris. As I understood, he proposes in his bill, and he can 
correct me, to do away with the requirement of publishing tariffs to 
any point where the forwarder does not have an agent. 

Mr. Hinsuaw. That is right. 

Mr. Carri. What is your question now ? 
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Mr. Harris. I would like to hear your comment on it. 

Mr. Carprt. I have just seen the bill for the first time now. I have 
to read it in context with the main bill. What I was referring to a 
forwarder in operation now today, who has been in operation for 
30 years—— 

Mr. Hinsuaw. We refer to it as the Western Freight Association. 

Mr. Carer. Yes. Mr. Anderson. 

Mr. Hinsuaw. He asked for the bill to be introduced and it has 
been introduced. 

Mr. Carpr. From the very inception he began operating on a basis 
that he would name a rate from his terminal. The original terminal 
was East Liverpool, Ohio. It was a westbound business. He col- 
lected pottery and things like that. It was brought to him by different 
means. He published the rate from that terminal to Los Angeles. 
That is the way he has been doing business ever since. He wants to 
continue to do business that way. That is the essence of what I am 
speaking of. I do not see any reason why he should not be permitted. 

Mr. Hrnsuaw. I might intervene by saying that the Interstate Com- 
merce Commission and others are trying to stop that practice of his 
in which he holds himself out only between terminals and there acts 
as the shippers’ agent. That arrangement has been found over a 
period of a great many years to be a very good one and suitable to the 
particular type of business which he caters to. 

Mr. Harris. But does it give any freight forwarder an opportunity 
to take advantage of the shipping public? If the language as I under- 
stood it was agreed to, he could do business to a certain point where 
he does not have an agent without publishing rates and nobody knows 
what they are and he can charge what he wants to. 

Mr. Carrt. No. He publishes terminal-to-terminal rates. They are 
filed with the ICC. There is no question what the rates are. But he 
says you make your own arrangements to get it to me. I do not 
see anything wrong with that. That runs afoul of the more orderly 
way the others do business. 

They like to publish and assume responsibility. They do not want 
to operate that way. They do not want the responsibility for picking 
it up. This comes from places where I do not want to bring it in. 
They have their own trucks. I establish my terminals and they should 
bring it to me. It seems to meet the needs of certain patrons so I do 
not see why it should be changed. 

Mr. Harris. The point is that procedure has been permitted over a 
period of time. About 20 years, I think you mentioned. 

Mr. Carpet. More than 25 years. 

Mr. Harris. And the Interstate Commerce Commission is trying to 
change it. Maybe I better say it this way. The Commission is threat- 
ening to change it. 

Mr. Carrr. That is right. 

Mr. Harris. Thank you very much, Mr. Carpi, for your statement 
and information. 

Mr. Carpt. Thank you, gentlemen. 

Mr. Harris. Mr. Matt Triggs, assistant legislative director of the 
American Farm Bureau Federation. 
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STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION, WASHINGTON, D. C. 


Mr. Triecs. Mr. Chairman. The opportunity of presenting the 
views of the American Farm Bureau Federation relating to amend- 
ments to transportation legislation is appreciated. 

The interest of farmers in the issues involved is obvious. In 1955 
the total bill for the transportation of food products was $3.3 billion, 
Marketing and Transportation Situation, USDA. This does not in- 
clude local hauling, does not include transportation costs on items pur- 
chased by farmers such as fertilizer, farm machinery, and other pro- 
duction supplies and on items purchased for family consumption, nor 
does it include transportation costs on nonfood farm products. 

Rate criteria and procedures: The proposals of the Cabinet Com- 
mittee on Transportation relating to the elimination of the authority 
of the Commission to establish specific rates for common carriers were 
reviewed at our last annual meeting. Such consideration included 
presentations by persons representing rail, highway, and water trans- 
portation. The following action was taken by the official voting dele- 
gates of the member State farm bureaus: 

Proposed tariffs filed by carriers which are demonstrated to represent fully 
allocated costs of service should be approved even though such tariffs are below 
the costs of competing carriers of the same or other modes of transportation. 
Cost of service should be one of the important factors considered in the deter- 
mination of proposed tariffs. We favor acceleration of rate decisions, where 
feasible, without denying affected interests the opportunity of being heard. 

We believe that any proposal to eliminate any of the present rate criteria of 
the Interstate Commerce Act or to modify the authority of the Interstate Com- 
merce Commission, except as indicated above, should be carefully analyzed by 


the Board of Directors of the American Farm Bureau Federation to insure that 
the interests of farmers are adequately protected. 


The present criteria contained in the Interstate Commerce Act, or 
derived therefrom, represent a gradual growth, development, and re- 
finement over several decades. All of the various criteria now used in 
ratemaking—the nature of the commodity, the value of the commodity, 
the comparability of rates, the effect of a proposed rate on an industry 
or an area, discrimination or preferential treatment, the long-and- 
short haul clause, the aggregate of intermediates rule, and other cri- 
teria have their purpose. 

We are not necessarily opposed to any and all proposals to modify 
the present criteria of the act, but we are opposed to the almost com- 
plete elimination of the present criteria as proposed in H. R. 6141. 

Along with many other organizations, the American Farm Bureau 
Federation presented its views to the Interstate Commerce Commis- 
sion with respect to recent rate increases proposed by rail and truck 
common carriers. In presenting our views, we necessarily based our 
recommendations upon the presently applicable rate criteria. 

Apparently the Commission gave recognition to the application of 
such criteria to the rate increases under consideration—in that they 
held down the increases for most agricultural products below those 
generally applicable and below those requested by the carriers. But 
H. R. 6141 would wipe out these criteria; would, in fact, leave little or 


no basis for any organization, group, or interest to oppose any rate 
increase and little or no basis for ICC to give consideration to argu- 
ments in opposition to such rate increase. 
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We favor adequate emphasis upon cost of service as a rate-making 
criteria. With appropriate consideration to the present standards 
and criteria, it would be our belief that when a carrier or group of car- 
riers desires to reduce a rate or rates, and demonstrates adequately 
that the reduced rates represent fully allocated costs of service—that 
such reduced rates should be approved even though this takes business 
away: from competing carriers. 

If, in aealen instances, this means that one mode of transporta- 
tron will acquire all the business, we see no reason fer public: concern 
since this will mean that this is the most economic mode of transporta- 
tion. The public will benefit from such economy. We do not believe 
it is an appropriate function of regulatory authority to fix rates 
at levels designed to share or allocate available transportation among 
competing carriers. 

We hasten to emphasize the words “fully allocated” in our recom- 
mendation. We do not support the Weeks committee proposal that 
carriers should be free to cut their rates to out-of-pocket costs. We 
think this would inevitably result in discriminatory and selective rate 
cutting. In fact, if carriers are to be free to cut selected rates to out- 
of-pocket costs this would seem to constitute prima facie diserimina- 
tion. This selective rate practice would favor large shippers and large 
cities in relation to small shippers and communities, 

Since cash costs of railroad operations are about 65 percent of total 
costs, whereas cash costs or truck operations are about 90 percent of 
total costs, the adoption of this proposal would mean that railroads 
could cut truck competition out of any particular movement they chose. 
In such instances, emamen after truck competition had been elimi- 
nated, the railroads would be free to increase their rates to the maxi- 
mum. 

Presumably they would do so, since there would not appear to be 
any reason why such transportation movement should continue per- 
manently at rates representing less than full costs—nor would the 
Commission have any authority to prevent the increase. 

Contract carriers: We are opposed to the provisions of section 12 
of H. R. 6141 providing for ICC minimum rate regulation of contract 
carriers. The major purpose of such proposal seems to be suggested 
by the language that— 
such minimum rate * * * shall give no advantage or preference to any carrier 
in competition with any common carrier. 

We submit that it is impractical and fallacious to compare contract 
carriage rates with corresponding common carrier rates. The char- 
acter of contract carriage is commonly tailored to meet the specific 
transportation needs of the shipper. If the service can be performed 
by the contract carrier at rates which are economical when compared, 
service considered, to common carrier rates, we see no reason why the 
Commission should concern itself with such rates. 


ELIMINATION BULK EXEMPTION, INLAND WATERWAY TRANSPORTATION 


The American Farm Bureau Federation is opposed to section 14 of 
H. R. 6141, terminating the bulk exemption presently applicable to 
inland waterway transportation. 

We submit that: 
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(1) Regulation should be primarily for the purpose of protecting 
the public. 

(2) Competition on transportation of bulk commodities on inland 
waterways 1s constantly present and active and is effective in pro- 
tecting the public against excessive rates. 

(3) Therefore rate regulation of bulk cargo transportation is un- 
necessary and should not “be imposed. 

The enactment of H. R. 6141 would, further, reduce competition 
in waterway transportation in that present carriers would be restricted 
to the routes and ports now served and would not be permitted to in- 
crease service or extend service to additional ports except with Com- 
mission approval. 

Every extension of regulatory authority should, in our opinion, 
be rigorously scrutinized to determine whether or not it is necessary 
and in the public interest. The burden of proof should be on the 
proponents of regulation. We do not believe, in this instance, that 
any case has been made. 

ooperative shipping associations: Section 402 (c) of the Inter- 
state Commerce Act provides that cooperative shipping associations 
who consolidate the shipments of their members shall not be regu- 
lated as freight forwarders. 

Section 19 of H. R. 6141 would provide that the Commission might 
investigate the organization of any such cooperative shipping associa- 
tion and determine that full regulation of its activities would be im- 
posed. 

The American Farm Bureau Federation strongly opposes this pro- 
posal. The standards set forth in the bill to guide the Commission 


consideration are so ambiguous as to defy understanding relating to 
the intention of the Congress or any adequate analysis of how the 
Commission would proceed under the authority so granted. The only 
specific language is the direction to the Commission to consider— 


the extent such activities are in competition with the services of freight for- 
warders. 

Since this is the only clear-cut standard provided, it might well be 
supposed that the primary intention of the proposal is to protect 
freight forwarders from the competition of cooperatives. We do not 
believe this is an appropriate function of regulatory authority. We 

maintain that farmers, or others, have a right to join together to per- 
form marketing functions on a ‘cooperative basis, and ‘that whether 
or not this provides competition to freight forwarders is not a sub- 
ject for Commission consideration or determination. 

Conclusion: The American Farm Bureau Federation has no policy 
at this time with respect to other changes proposed in H. R. 6141. But 
since the bill contains a number of proposals to which we are opposed, 
as set forth above, we are necessarily opposed to its enactment. 

H. R. 6141 deals with a tremendously complex and multinatured 
subject. The character of regulation of transportation would be revo- 
lutionized by the enactment of H. R. 6141. The full impact of the 
numerous changes proposed by H. R. 6141 defies analysis, at least by 
a layman in transportation. 

The feasibility of adequate analysis and understanding of the effect 
of such proposals is precluded by their number and their comprehen- 
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sive complex character. It seems to us that in order to obtain maximum 
‘general understanding of the issues and of the impact of the proposals, 
it would be desirable to break down H. R. 6141 into its constituent ele- 
ments and to deal separately with each such element. 

Thank you very much. 

Mr. Harris. Thank you very much. Are there any questions? 

Mr. Hinsuaw. Yes, Mr. Chairman. I still have to find out what 
fully allocated costs of service means to you. 

Mr. Trias. To me, as not a railroad man, but just. a common ordi- 
nary layman, it means that it is the full cost of providing the service, 
ere costs, overhead costs, profit, and interest and all the 
rest of it. 

Mr. Hrnsuaw. Taxes and the whole works? 

Mr. Triaes. Taxes and the whole works. 

Mr. Hinsnaw. I think your rates are probably below fully allocated 
costs now at that rate. You must be below the average. 

we Triees. It might well be. You are speaking of agricultural 
rates 

Mr. HinsHaw. Yes. 

Mr. Triaes. I could not testify on this point at all. 

Mr. Hinsuaw. That statement might justify the railroads in going 
to the Interstate Commerce Commission and seeking an adjustment of 
your rates upward to the point of fully allocated costs. 

Mr. Trices. You will notice the way our statement is phrased. It 
refers primarily to the request of the Weeks committee report that the 
railroads should have authority to cut their rates to out-of-pocket 
costs. We felt this went too far and it would provide discriminatory 


treatment. We did go along to the extent that they represented fully 
allocated costs. 
Mr. Hinsuaw. I think you are on stigety dangerous ground, if you 


will pardon me for sayingso. That is all. 

Mr. Dotiiver. Mr. Chairman, I am curious about the statement Mr. 
Triggs makes referring to recent rate increases granted by the Inter- 
state Commerce. You say: “Apparently the Commission gave re- 
cognition to the application of such criteria to the rate increases under 
consideration.” You said that they held down the applied for in- 
creases on agricultural products. 

Will you tell us what criteria were applied by the Interstate Com- 
merce Commission in holding down those proposed increases? 

Mr. Triaes. I do not think their decision reflected this, but I am 
sure they must have given consideration to the nature of the commo- 
dity and the effect of the proposed rate on the agricultural community, 
because this was the point that was made to them by many protestants 
in briefs filed with the Commission. 

Mr. Dotuiver. Of course, those criteria exist in the present law? 

Mr. Triaes. Yes, sir. 

Mr. Dotuiver. Under the proposed law they would be wiped out? 

Mr. Triaas. Yes, sir. 

Mr. Dotutver. That is all, Mr. Chairman. 

Mr. Harrts. Thank you very much, Mr. Triggs. We are very glad 
to have your statement. 

Mr. Triees. Thank you, gentlemen. 

Mr. Harris. Mr. Culpepper, general manager of the Atlanta Freight 
Bureau. 
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STATEMENT OF C. B. CULPEPPER, SECRETARY AND GENERAL 
MANAGER, ATLANTA FREIGHT BUREAU, ATLANTA, GA., AND 
CHAIRMAN OF THE LEGISLATIVE COMMITTEE OF THE SOUTHERN 
TRAFFIC LEAGUE 


Mr. Cuuperrer. Mr. Chairman, I hate to burden you, but I am 
going to be a little more lengthy than I had hoped to. I represent 
two groups. One is the Southern Traffic League, a nonprofit cooper- 
ative organization, composed of shippers and receivers of freight and 
an association of shippers and receivers of freight. 

Its membership is representative of the industrial and business 
segment of the entire Southeast and it is composed of manufacturers, 
processors, distributors, wholesalers, and retailers having a direct 
interest in the establishment and maintenance of an efficient and effec- 
tive transportation system of a scope not only local and sectional but 
also national. 

| also represent the Atlanta Freight Bureau as its general manager. 
Because the extent of my authority to speak for the 2 organizations 
is different, it is necessary that I prepare 2 statements. I hope that 
you will be patient with me and will listen, because I want to tell you 
that so far we have no champion. We have no way to get to you the 
thoughts expressed except through this medium. I will appreciate 
very much your listening to me. 

Mr. Harris. Suppose we take them one at atime. Suppose we take 
the first one, the Southern Traffic League. 

Mr. Cutrerrer. I am through appointment by our president, chair- 
man of the legislation committee of the league and by action of its 
board of governors duly empowered by the constitution of the league 
to grant such authority, directed to appear before this subcommittee 
and make known the views of our organization concerning H. R. 6141 
and H. R. 6142 here under discussion, and to oppose them in toto. 

Incidentally, I might add that this statement, while it represents 
the official position of the Southern Traffic League taken by its mem- 
bers, does not bind any individual member of the league who might 
entertain different views, either partially or in toto, and will not 
prevent such members from expressing a modified or totally divergent 
position. 

I am directed to state to your subcommittee that the Southern 
Traffic League is opposed to the passage of H. R. 6141 and/or H. R. 
6142, because these identical bills contain sections embracing legisla- 
tion that would be directly inimical to the interests of the shipping 
and receiving public. 

It is not claimed that all of the provisions of the proposed legis- 
lation are harmful or objectionable; and it is entirely possible that if 
the various provisions of the measures under discussion were sep- 
arated and introduced as individual pieces of legislation, the league 
would have no objection to some of the objectives sought by the 
proponents of the bills. 

_ In this connection, however, I am not prepared or authorized to 
indicate support on the part of the league of any of the individual 
items covered by the various sections. 

I am directed to oppose this omnibus legislation as a whole on the 
grounds that if it were enacted into law it would react adversely upon 

78456—56—pt. 2——41 
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the shipping public and would deprive shippers and receivers of 
freight of many of their inherent rights by removing controls and 
regulations of rail carriers that have been found essential to the 
protection of the rights of shippers. 

It is our contention that this legislation is inspired by the railroads 
and would react almost entirely to the benefit of the rail carriers, 
They have publicly proclaimed the need for released regulation on 
the grounds of economic necessity and the right of fair competition, 

With regard to economic necessity, it is pointed out that the rail 

‘arriers are now and have been for many months enjoying unparalleled 
prosperity and have been earning a measure of return on their invest- 
ment that should satisfy any business or utility which enjoys franchise 
rights and protections. 

The initial avowed purpose of this legislation and the Weeks Com- 
mittee report, which fathered it, is to assist the rail carriers in secur- 
ing economic stability. However, as time has passed and the public 
has become awakened to the true financial condition of the railroads, 
the argument for the passage of these bills has been slightly altered. 
And well it might be, for we find that the railroads have been enjoying 
one of the most prosperouseras of their career. 

For instance, the sixteenth railroad in size in the United States 
wound up 1955 as seventh in total revenues and fourth in profits. This 

railroad had a gross revenue of $380,300,000 and its profit was a whop- 
ping $58,000 000, 

My authority for these figures is a quotation from the June issue 
“Railroads,” which refers to the article in Forbes magazine entitled 

“Annual Report on American Industry.” 

With regard to fair competitive conditions, it is pointed out that 
even if there are injustices in the amounts and nature of regulation 
as between various types of carriers, it is improper to abrogate and 
cancel necessary regulations on one, when probably the proper method 
would be to see that equal reasonable regulations should be imposed 
upon the other types of carriers. 

This procedure is necessary, because the shipping public has a right 
to demand of its governmental agencies protection from exploitation 
that has been ever recurrent when large, powerful utilities gain con- 
trol and become unregulated. 

[I will refrain from identifying the various sections upon which the 
Southern Traffic League has expressed opposing views for fear that 
it might be considered that the League was tacitly approving the sec- 
tions not so mentioned. However, I am directed to call particular 
attention to section 19 of the proposed measures relating to amend- 
ment of section 402 (c) of Interstate Commerce Act, which would in 
its present form sound the death knell for nonprofit cooperative groups 
of shippers to consolidate their individual less carload and less truck- 
load shipments into carloads and truckloads for the purpose of saving 
in freight charges. 

We claim that this particular provision would offer protection and 
monopoly to the so-called freight forwarders and would deprive indi- 
vidual shippers and groups of shippers of their constitutional right 
to jointly load and consolidate their small shipments for the purpose 
of efficiency and economy. 
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It is our considered judgment that, as a legislative program, this 
omnibus bill is ill-timed and ill-advised. We have no objection what- 
ever to assisting the rail carriers in securing just and reasonable treat- 
ment under proper laws. We would be among the first to even offer 
assistance in seeing that any equalities were removed. 

And, it is entirely possible that some of the provisions contained in 
the instant bills, either as they are now written or with certain modi- 
fications, should be enacted in the law. Consequently, I am instructed 
to state that if and when these items are presented to ee in proper 
form as individual bills, it will be a pleasant duty on | behalf of the 
League to study and present views to the Congress or its proper com- 
mittees regarding these individual items. 

Your subcommittee is also considering H. R. 9548, H. R. 9771 and 
H, R. 9772, all of which contain legislation relating to freight for- 
warders. I would like to br iefly discuss these measures in sequence and 
offer profound objection to the favorable consideration of their 
content. 


H. R. 9548 


H. R. 9548 would permit freight forwarders to enter into contracts 
with common carriers by railroad to utilize the services and instru- 
mentalities of such railroads for line-haul movement of freight loaded 
in or on trailers or other containers and transport it on railroad cars 
suitable for such use. 

The proposed law does not provide for even the filing of such con- 
tracts with the Interstate Commerce Commission and is so broad in 
its regulation of containers to be used that even wooden boxes could 
be utilized and loaded in boxcars, because certainly a boxcar is “suit- 
able” for the loading of wooden boxes. 

Further, the bill ‘does not even stipulate that the movements shall be 
in carloads, Consequently, any size shipment could be loaded in any 
size container and the forwarders enter into agreement with the rail- 
road to carry the freight on secret rates which they between themselves 
have decided are not unduly preferential or prejudicial. 

It is the position of the Southern Traffic League that this proposed 
legislation would contribute to the complete breakdown of the orderly 
regulation of relationship between the various forms of transportation. 


H. R. 9771 


H. R. 9771 would permit freight forwarders to acquire control of 
and own railroad companies, motor common carriers and/or water 
carriers. The illogical concept of this legislation should be apparent 
and the audacity of the proposal would be ludicrous if the potential 
end results were not so destructive to the maintenance of a well-ordered 
transportation system and the preservation of the stability of those 
common carriers which, by reason of their franchise rights and large 
capital investment, deserve the protection of our regulatory bodies and 
the Congress. 

The freight forwarders, which it is admitted have a technical com- 
mon carrier status, are nothing more than shippers in their relation to 
the transporting agencies, but have grown rich and powerful through 
the siphoning off of the cream of the profits in handling less carload 
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shipments and now propose to take these profits and buy up the actual 
transporting agencies, so they can further develop a monopoly in the 
transportation of small shipments of freight. 

Immediately upon obtaining control of a railroad, for instance, the 
owning freight forwarder or forwarders could determine that their 
equipment, terminal facilities, schedule arrangements, connection 
agreements, and so forth, would not permit the handling of freight for 
any of the numerous nonprofit, cooperative groups of shippers that 
have in recent years Rae a wonderful service for the shippers 
and receivers of small freight shipments and thereby could hamper 
and finally eliminate this most valuable service to the American ship- 
ping public. And, believe me, that would be one of the first things 
which would be done. 

I will not dwell upon the legal phases of this proposal but would like 
to point out that it is certainly not in keeping with that part of the 
Interstate Commerce Act outlining the national transportaion policy. 


H. R. 9772 


H. R. 9772 would repeal subsection (d) of section 410 of the Inter- 
state Commerce Act and if enacted in the law would allow the Inter- 
state Commerce Commission to deny operating rights to a freight 
forwarder simply and solely because such operation would be in com- 
petition with another freight forwarder. 

There are two dangerous aspects to this proposed legislation. One 
is that it would tend to preserve and increase the power of the so-called 
Big Three in the freight forwarding field. No new forwarder could 
get into business. This feature alone would make the proposed legis- 
lation unadvisable. However, there is another more subtle danger in 
that, when considered in connection with section 19 of H. R. 6141 and 
H. R. 6142, this proposed bill would be the funera] march of the non- 
profit, cooperative groups of shippers that are now handling millions 
of pounds of freight for their individual members and are providing 
the railroads and motor common carriers with fair rates under the 
established carload rates. 

The freight forwarders would, through the passage of H. R. 9772, 
eliminate conflicting statutes so that, if and when the provisions con- 
tained in section 19 of H. R. 6141 and H. R. 6142 are enacted in the 
law and the nonprofit, cooperative associations are placed under the 
regulation and jurisdiction of the Interstate Commerce Commission, 
there would be an effective way of eliminating these groups, thus pro- 
tenting and increasing the monopoly which the freight forwarders are 
seeking. 

In ichaken I would like to thank the subcommittee for this op- 
portunity to present the position of the Southern Traffic League and 
to plead with you for an understanding approach to the entire picture. 
These bills are not the innocent measures they would seem to be; and. 
in its role of protecting the best interests of the shippers and receivers 
of freight in our section, the Southern Traffic League urges that the 
inescapable, far-reaching complications be realized and considered. 

Do you want me to proceed with the other one? 5 

Mr. Harris. Yes. If you are going over the same thing, however, 
it might be well to give a brief summary of it. 
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Mr. Cuurerrer. I am not going over the same thing. I am going to 
enlarge upon our opposition to the provisions of H. R. 6141 because 
we do have definite opposition to certain provisions of that law. 

However, Mr. Chairman, I am perfectly agreeable to conserving 
your time and the time of the committee. 

_ Harris. I pointed the committee’s situation to you off the 
record. 

Mr. Cutrerrer. My name is Caughey B. Culpepper. I am secretary 
and general manager of the Atlanta Freight Bureau, Atlanta, Ga., 
which position I have held since October of 1951. I have been with 
the Atlanta Freight Bureau in various capacities since July 1, 1937, 
and previous to that time had been engaged in rate, traffic and trans- 
portation work since 1921, having held various positions with several 
railroads and their various agencies previous to my connection with 
the bureau. 

The Atlanta Freight Bureau is a unique organization in that while 
it was primarily organized over 50 years ago to promote the traffic and 
transportation interests of the shippers and receivers of freight in and 
around Atlanta, Ga., the efficiency of its work and the high profes- 
sional principles it has entertained has broadened the scope of its ac- 
tivities until it has become nationally known as one of the leading 
traffic organizations of the country. 

Its membership is composed of nearly 600 manufacturers, distribu- 
tors, wholesalers, and retailers, now scattered predominantly through- 
out the Southeast, but with quite a number located in the Central and 
Eastern States. Illustrative of the broad scope of my organization is 
the active participation which it has taken in all of the major general 
rate cases within the past 40 years. 

We also interest ourselves in providing support for development of 
additional means of transportation and are now actively engaged in 
an effort to make navigable the Apalachicola-Chattahoochee Rivers 
from the Gulf of Mexico to the city of Atlanta. 

In 1950, we inaugurated the operation of a consolidated freight-car 
service between New York and Chicago, on one hand, and Atlanta, Ga., 
on the other, through which we have saved the shippers and receivers 
of freight several hundred thousand dollars and correspondingly pro- 
vided the participating rail carriers with probably a million dollars in 
revenue for the handling of this most attractive class of business. In- 
cidentally, one of the controlling reasons for my appearance before 
your committee is the potential danger to this particular operation of- 
fered by certain proposed legislation. 

In order that the members of this subcommittee may have the clearest 
possible picture of the dignity and nature of the organization which 
I represent, I have attached to the copies of my statement which have 
been handed the reporter and the members of the subcommittee, a 
recently published pamphlet outlining the history and the scope of 
operations of the Atlanta Freight Bureau. 

I have not attached copies of this pamphlet to the other copies of my 
statement because of the resulting bulk, but do have what I hope is a 
sufficient number of copies of the pamphlet to supply anyone who might 
be interested in acquainting themselves with the organizational setup 
of the Atlanta Freight Bureau. 

With that background, I would like to discuss with this subcom- 
mittee the legislation embodied in House bills H. R. 6141 and 6142, 
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and the related bills here under consideration; and, as a preface to 
my remarks, would like to state that there is probably no nee or- 
ganization in the United States more friendly to all modes of trans- 
portation, including the railroads, than is the Atlanta Freight Bu- 
reau. We are not partisan but we are friendly; and I think our record 
will prove that statement. 


H. R. 6141 AND H. R. 6142 


We seriously question the “crises” in transportation matters claimed 
by certain interests. We sincerely believe that with adequate money 
and a consequent adequate staff, the Interstate Commerce Commission, 
under the present law, with a few strengthening amendments, has 
sufficient power and authority to meet any major problem that might 
arise. Of course the law is not perfect, but the present magnificent, 
adequate transportation facilities which we now enjoy could not have 
been developed if there were serious lack in the prevailing law. 

Change does not necessarily mean betterment, and some features 
of the proposed legislation would not only fail to improve the situation 
but would actually make it more chaotic. In other words, we would 
“Flee from dangers that we know to those we know not of.” 

As time allows, I would like to discuss 2 or 3 of these important 
items. 

First, with regard to the suggested changes in the national trans- 
portation policy: The proposed legislation eliminates one very per- 
tinent consideration now imposed upon Congress concerning its deal- 
ings with the various modes of transportation wherein it is directed 


to “recognize and preserve the inherent advantages of each form of 


transportation.” In the proposed bills, there has also been inserted a 


term which is so broad as to possibly provide a dangerous latitude for 
the various transportation agencies. I refer to the words “dynamic 
competition.” i 

It is the position of my organization that the present terminology 
and language provide a most comprehensive basis for a national trans- 
portation policy and that no change is actually necessary unless it is 
desired to completely revamp our basis of ratemaking and to totally 
eliminate all regulation of transportation companies. : 

It has always been our position that motor carriers have different 
problems and an entirely different basis upon which they should pred- 
icate their charges as compared with those of the railroads. 

It has been our contention that'the two modes of transportation have 
perculiar attributes that should determine their scope of operation and 
upon which they should base their charges. It is now our contention 
that continued regulation is needed in order to see that these inherent 
differences are recognized and observed; and, to eliminate such regu- 
lation, would throw wide open the door to abuses which would counter- 
act any effort to build up “dynamic competition.” 

Second, we see no need to take away from the Commission the power 
to prescribe precise rates; and certainly, if they are to have the power 
to fix a maximum reasonable rate and a minimum reasonable rate, 
there can be no objection to that body using its judgment in fixing a 
precise rate where the circumstances developed at a proper hearing 
indicate that a certain level is necessary to protect the interests of all 
concerned. 
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In all of our years of dealing with the Interstate Commerce Com- 
mission we do not recall a single instance in which it could be charged 
that the Commission has abused its discretionary powers in fixing a 
precise rate. Some of the rates they have fixed were not in accordance 
with our views or our pleadings; but in no proceeding have we found 
cause to question the practice of allowing that body to fix rates as a 
matter of principle. 

I would like right here to state that there is no governmental agency 
that has been more conscientious and free from criticism than the In- 
terstate Commerce Commission. There have been times when it has 
been composed of more statesmanlike individuals than at others; 
but, in almost every instance, as its members have continued their 
service, they have grown broader and more competent in their expe- 
rience and all of them have maintained the integrity and dignity of the 
Commission. 

Third, we oppose as a matter of principle any further encroach- 
ment upon the powers of State regulatory fiodiies as contemplated be- 
ginning at line 22, page 6, of the printed proposed bill, under section 
6. We do not feel that the various State regulatory bodies should 
be further interfered with or hampered in their administration of in- 
trastate transportation matters. 

Fourth, at line 21, page 5, it is proposed to amend paragraph 1 of 
section 4 of the Interstate Commerce Act. This proposed revision 
of section 4 would permit rail carriers to publish any rate they de- 
sired on the mere claim of meeting competition, but without the bur- 
den of showing the need therefor. It would place the entire burden 
of proof on the complaining shippers and/or receivers located at com- 
petitive intermediate points, whereas today, and as it should be, the 
burden is on the carrier desiring the relief. 

It is our belief that any such law, as here proposed, is contrary to 
the interest of single-line towns and cities and would tend to affect 
their opportunity for industrial growth. We see much danger of 
harm to the economic interests of points intermediate to the competi- 
tive points if this legislation is passed. 

They could suffer irreparable injury before relief could be obtained 
through the judicial processes and legal procedures. This bill would 
emasculate the fourth section and virtually strip from the Interstate 
Commerce Commission authority for protecting against the violation 
of, or administering, the long and short haul principle. 

Further, the long and short haul provisions of section 4 which 
this bill would repeal are the most effective means afforded by the 
present Interstate Commerce Act for the prevention of circuitous or 
excessively long indirect routes with consequent waste and dissipa- 
tion of carriers’ revenue. 

_ The long and short haul clause is based upon the fundamental prin- 
ciple that every community is to have the benefit of the natural advan- 
tage of its geographical location. Blanket relief was recently sought 
by the railroads in fourth section application No. 28580, rates and 
charges over circuitous routes in the United States. 

The Commission declined to grant the relief sought, but did rec- 
ommend certain changes in the fourth section. H. R. 6208, introduced 
by Representative Priest on May 21, 1955, provides in substance that 
relief over direct routes may be granted on a proper showing of the 
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need therefor, but that relief over circuitous lines or routes is virtually 
automatic provided they are to meet the charges of such carrier or 
carriers operating over a more direct line or route to or from com- 
petitive points. This legislation was poposed at the suggestion of 
the Commission and in our judgment is sufficiently ample to protect 
the carriers. 

Further, the bill proposed by the Commission retains the aggregate 
of intermediate rates clause. it is our position that the aggregate of 
intermediate rates clause is very important and should be retained. 
We know of many instances where lack of such a clause in the act would 
leave shippers and carriers alike stranded with relatively high class 
rates on low grade basic commodities that move in bulk lots, which 
higher class rates would result in an almost complete curtailment of 
long established movements between territories. Especially would loss 
of the aggregate of intermediate rates clause incur a harmful effect 
on movement of crushed and ground stone and lumber in some in- 
stances from the South to the North and East. 

Fifth, line 3, page 11, of the printed bill, paragraph (7) of section 
15 of the Interstate Commerce Act, as amended, is amended to author- 
ize the Commission to suspend new rates, fares, or charges only if and 
when it is determined that such rates, fares, or charges would prob- 
ably be unlawful or would result in injury to the claimant and other 
adequate remedies would not otherwise be available to the claimant. 

Also it is proposed to change the suspension period from 7 to 3 
months. Furthermore, it is proposed to shift the burden of proof 
from the carrier filing the rate to the complainant when the latter is 
also a carrier. We are unequivocably opposed to that legislation. 

My organization is opposed to this amendment in its entirety and 
specifically contends that the suspension period should not be short- 
ened. It is almost impossible for the Interstate Commerce Commission 
to give adequate study to proposed changes in rates, fares, and charges 
within 3 months; and it is thought that the Commission would be 
seriously hampered in properly adjudicating cases wherein suspended 
rates are involved. 

In connection with my general discussion of these two bills, I would 
like to refer to a portion of the statement which I am presenting on be- 
half of the Southern Traffic League, wherein it is pointed out that the 
initial avowed purpose of this legislation and the Week’s committee 
report, which fathered it, was to aid the rail carriers in securing eco- 
nomic stability. 

However, in view of the fact that during the months which have 
followed the submission of the Week’s report, the railroads have been 
uniformly receiving such substantial returns in net revenue, it has be- 
come apparent that some other excuse for the passage of this legisla- 
tion must be found. 

Consequently the rail carriers now plead for the passage of these 
bills on the grounds that they are being discriminated against and 
that they face regulation which other forms of transportation escape. 

Admitting, for the sake of argument, that this could be true, it is our 
considered opinion that the remedy lies not in removing all regulation 
from the rail carriers, but in seeing that competitive forms of trans- 
portation are properly and correspondingly regulated. 
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These are some of the major objectives which the Atlanta Freight 
Bureau has to the proposed legislation as embodied in H. R, 6141 
and H. R. 6142. There are numerous others; but time only allows me 
to mention one additional section that we consider particularly ob- 
noxious. 

Incidentally I have been asked to record the following cooperative 
groups of shippers as agreeing with and adopting as their own views 
the balance of this statement: Greater Miami Shippers Association, 
Birmingham Freight Association, Chatham Shippers Cooperative, 
Charleston Shippers Cooperative, Mid Tennessee Freight Association, 
Jacksonville Shippers Cooperative, Peninsula Shippers Association, 
Atlanta Shippers Laseuiutiee: Mobile Shippers Association, Inc., Gulf 
Freight Association, Orlando Freight Association. 

In other words, these groups of shippers and receivers of freight 
are opposed to the particular feature of H. R. 6141 and H. R. 6142, 
that I will now discuss; and they are also unalterably opposed to the 
so-called freight forwarder bills identified as H. R. 9548, H. R. 9771, 
and H. R. 9772. 

Beginning at line 9 on page 42 and ending at line 6 on page 43 of the 
printed bill, it is proposed to amend subsection (c) of section 402 of 
the Interstate Commerce Act by adding an entirely new paragraph 
which would have the effect of preventing many bona fide groups of 
shippers from consolidating for their own account, less carload and 
less truckload shipments of freight for the purpose of savings in 
freight charges and obtaining quicker and better service. 

The words of this amendment are identical with legislation pro- 
visions sponsored by the Freight Forwarders Institute; and the entire 
proposal is aimed at eliminating the activities of cooperative shipper 
groups in consolidating their freight under the exemption presently 
provided by section 402 (c). 

This is not a matter of one carrier being in competition with an- 
other. It actually means that one group of organizations, technically 
designated as common carriers, are seeking to prevent the owners, 
shippers and receivers of smal] shipments from handling together to 
effect economy in time and freight charges. 

We have no quarrel with the freight forwarders and realize that 
they were organized for a specific purpose. We simply do not believe 
that these so-called “common carriers” should be protected at the 
expense of private owners of freight when further economy can be 
effected by the pooling of individual shipments. 

To show you how stringent this proposed amendment is, at line 4 
on page 43, the Commission is ordered to give consideration to— 
the extent such activities are in competition with the services of Freight For- 
warders subject to this part. 

The Atlanta Freight Bureau operates such a cooperative nonprofit 
consolidating service and moves the freight of its members from New 
York and Chicago via rail. This movement amounts to approximately 
114 million pounds per month. If you want an example of “dynamic 
competition”, it seems to me that this is a perfect example. 

It has been pointed out by the proponents of the legislation con- 
tained in this particular section, that the Interstate Commerce Com- 
mission has repeatedly requested laws giving it stronger control over 
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nonprofit freight consolidating groups; and we are fully cognizant of 
these requests on the part of the Commission. However, we feel that 
it would be highly improper to enact any law that would almost auto- 
matically prevent bona fide groups of shippers from consolidating 
shipments belonging to the members thereof. 

This brings me to the three related so-called freight forwarder bills 
concurrently being considered by this subcommittee. 

Tied in with section 19 of the two omnibus bills which I have just 
discussed, these three measures form a major portion of a definite 
pattern on the part of the regulated freight forwarders to gradually, 
but completely, eliminate all opposition and competition in the han- 
dling of less carload and less truckload shipments, thereby obtaining 
one of the most effective monopolies that has ever existed in our trans- 
portation history. 

I would like to discuss these three measures briefly and point out the 
inherent dangers in each. 

H. R. 9548 


H. R. 9548 would permit freight forwarders to enter into contracts 
with common carriers by railroad to utilize the services and instrumen- 
talities of such railroads for line-haul movement of freight loaded in 
or on trailers or other containers and transport it on railroad cars 
suitable for such use. 

The provisions of his proposed law are so broad that any size, shape 
or kind of container, even wooden boxes, could be utilized and loaded 


in boxcars, because certainly a boxcar is “suitable” for the loading of 
wooden boxes. Further, the bill does not even stipulate that the 
movements shall be in carloads. Consequently, any size shipment 


could be loaded in any size or shape of container and the forwarders 
enter into agreement with railroads to carry the freight on rates 
which they, between themselves, have decided are not unduly pref- 
erential or prejudicial. 
Representatives of the freight forwarders have expressed the desire 
to be permitted to engage in so-called piggyback operations with the 
railroads, because the motor common carriers can now utilize this 
service. The forwarders raise the cry that because the trucks can use 
this service, they, the forwarders, are being discriminated against. 
They fail to see that there is an inherent difference between the for- 
warder who operates on a permit and the motor common carrier who 
operates under a certificate of public convenience and necessity. 
Representatives of the forwarders have freely quoted from former 
Interstate Commerce Commissioners and also from reports of various 
congressional committees which were considering the legislation that 
designated freight forwarders as technical common carriers in their 
relation to the public. ae 
However, they have failed to point out that the Congress in its final 
determination regarding the status of freight forwarders certainly 
looked upon them in a different light from that accorded the rail- 
roads, the motor common carriers and the waterways. If the Con- 
gress had not seen the difference at the time the legislation was passed 
in 1950, they would have done all of the things that the freight for- 
warders are now asking this Congress to do. 
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Believe me, there is a difference and this difference was recognized 
by the previous sessions of Congress and should continue to be recog- 
nized by this subcommittee in its report on this legislation. 

There is no more reason for the freight forwarder to have a right 
to enter into agreements for contract rights with the railroads than 
it is for General Motors, Sears Roebuck & Co., General Mills or any 
of the other independent shippers. 


H. R. 9771 


H. R. 9771 would permit freight forwarders to acquire control of 
and own railroad companies, motor common carriers and/or water 
carriers. 

In discussing this particular bill, a representative of the freight 
forwarders has, no longer than last week—this was written about 
April 24—used the following language. 

The Interstate Commerce Act now provides, in section 411 that a freight for- 
warder may not acquire a rail, motor, or water carrier but that any rail motor 
or water carrier may own or acquire a freight forwarder. 

Both the prohibition and the grant of authority are absolute. No authority of 
the regulatory agency is required if another type of carrier wishes to purchase a 
forwarder—no appeal to the regulatory authority is permitted if the forwarder 
wishes to accomplish the reverse of the situation. 

I would like to take the time to interpolate as Mr. Capri has stated 
and apparently as has been in the mind of Mr. Hinshaw there is an 
entirely different premise on which to base the foundation of a freight 
forwarder or a railroad or motor carrier. 

The freight forwarder from all the evidence submitted, has never 
been even considered by Congress as anything more than a shipper in 
its relation to the other regulated transportation agencies, That is all 
they are. For that reason, they are invading the field of the motor 
common carrier and not the motor common carrier invading the field of 
the freight forwarder. 

The freight forwarder is invading the field of the railroad and not 
the railroad invading the field of the freight forwarder, when they 
charge-that they want to keep them from invading their field. 

We do not question in any respect these statements. They are the 
simple truth. However, they should be the truth and should remain 
the truth. The illogical concept of this legislation should be apparent 
and the audacity of the proposal would be ludicrous if the potential 
end results were not so destructive to the maintenance of a well-ordered 
transportation system and the preservation of the stability of those 
common carriers which, by reason of their franchise rights and large 
capital investment, deserve the protection of our regulatory bodies 
and the Congress. 

The freight forwarders, which it is admitted have a technical com- 
mon carrier status, are nothing more than shippers in their relation to 
the transporting agencies, but have grown rich and powerful through 
the siphoning off of the cream of the profits in handling less-carload 
shipments and now propose to take these profits and buy up the actual 
transporting agencies, so they can further develop a monopoly in the 
transportation of small shipments of freight. 

Immediately upon obtaiming control of a railroad, for instance, the 
owing freight. forwarder or forwarders could determine that their 
equipment, terminal facilities, schedule arrangements, connection 
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agreements, etc., would not permit the handling of freight for any of 
the numerous nonprofit, cooperative groups of shippers that have in 
recent years performed a wonderful service for the shippers and re- 
ceivers of small freight shipments and thereby could hamper and 
finally eliminate this most valuable service to the American shipping 
public. And believe me, that would be one of the first things which 
would be done. 

I will not dwell upon the legal phases of this proposal, but would 
like to point out that it is certainly not in keeping with that part of 
Oe. Interstate Commerce Act oittedun the national transportation 
policy. 


H. R. 9772 


H. R. 9772 would repeal subsection (d) of section 410 of the Inter- 
state Commerce Act, and, if enacted in the law, would allow the Inter- 
state Commerce Commission to deny operating rights to a freight for- 
warder simply and solely because such operation would be in competi- 
tion with another freight forwarder. 

Here again, the freight forwarders are assuming that they have the 
inherent right to enjoy the benefits which the rail common carriers en- 
joy and are claiming that any opposition to this legislation based upon 
the difference which the previous Congress has recognized is a matter 
for court action rather than a bogical lea to your subcommittee to 
continue to recognize the unquestionable difference between freight 
forwarders and duly franchised actual common carriers. They claim 
because the regulated motor carriers can do so-and-so, the freight for- 
warders ought to be allowed to do so-and-so and in justification for 
this position state that the previous Congress called them “common 
carriers,” but ignore completely the fact that the same Congress re- 
fused to recognize them on the same basis as the railroads and regu- 
lated motor carriers. 

There must have been a reason for this refusal. That reason, or 
those reasons, prevail today just as they did then. The facts in the 
case are that the freight forwarders are inherently different from 
other established transportation agencies that have large capital in- 
vestment and operate under franchise rights. 

There are two dangerous aspects to this particular bill. One is 
that it would tend to preserve and increase the power of the so-called 
Big Three in the freight forwarding field. No new forwarder could 
get into business. 

This feature alone would make the proposed legislation unadvisable. 
However, there is another more subtle danger in that, when consid- 
ered in connection with section 19 of H. R. 6141 and H. R. 6142, this 
proposed bill would be the funeral march of the nonprofit, aa 
groups of shippers that are now handling millions of pounds of freight 

or their individual members and are providing the railroads and 
motor common carriers with fair rates under the established carload 
rates. 

The freight forwarders would, through the passage of H. R. 9772, 
eliminate conflicting statutes so that, if and when the provisions con- 
tained in section 19 of H. R. 6141 and H. R. 6142 are enacted in the 
law and the nonprofit, cooperative associations are placed under the 
regulation and jurisdiction of the Interstate Commerce Commission, 
there would be an effective way of eliminating these groups, thus pro- 
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tecting and incteasing the monopoly which the freight forwarders 
are seeking. 

I repeat if this measure is passed it would place the freight for- 
warders in a position or given in their hands a weapon, if and when 
section 19 of the omnibus bill is passed it would make it mandatory 
upon the Commission to deny any cooperative organization from 
entering the field of handling the freight for their own members be- 
cause they were in competition with the freight forwarders. 

My organization is unique, sir. We have 585 members. We were 
in existence long before there was any pooling of freightcars or con- 
solidation of freight at all. This is only an incidental service that 
we offer our members. We make no profit. We absolutely make no 
profit from it. If the railroads and the motor common carriers or 
even the freight forwarders were to tomorrow institute service into 
Atlanta, Ga., that would give our members the benefit of the rates 
we — them and the service that we have developed, we would 
be glad to cease this particular operation. 

Mr. Harris. Does that conclude your statement ? 

Mr. Cutrerrer. Yes, sir, it does. 

Mr. Harris. Thank you very much. We are very glad to have had 
your statement and the very fine way in which you have presented 
it here today. 

I notice you have with you here a pamphlet attached to your state- 
ment. 

Mr. Curerrer. I would like to offer that as an exhibit so that you, 
may see that we are a bona fide nonprofit organization. 

Mr. Harris. Did you want this included with your statement ? 


Mr. Cutrerrer. If you will, as sir. 
c 


Mr. Harris. It may be in 
statement. 
(The pamphlet referred to is as follows :) 


uded in the record along with your 


CONTINUING CHAMPION OF SOUTHEASTERN PROGRESS 
THE ATLANTA FREIGHT BUREAU 


WHAT IT IS—-WHAT IT DOES—-WHY YOU SHOULD BE A MEMBER 


In 1902 some of the leading business men of Atlanta, recognizing the then 
chaotic conditions which prevailed with relation to discriminatory freight rates 
into and out of Atlanta, organized the Atlanta Freight Bureau and obtained a 
charter as a nonprofit, cooperative corporation. 

The purposes of the bureau, as set forth in its charter and followed in its prac- 
tice, have been: 

1. To secure just, reasonable, and nondiscriminatory rates to and from Atlanta ; 

2. To furnish shippers of this section proper advice and information relating 
to transportation ; 

3. To obtain and utilize the cooperation of transportation companies ; 

4. To provide at a nominal cost an efficient service for the auditing of paid 
freight bills and a subsequent filing of claims for overcharges in rates ; 

5. To assist the members in the collection of loss and damage claims ; 

6. To effect needed revisions of classifications and rates and ratings. 

In the beginning the organization was purely local; and, even today, a majority 
of its members are located in Atlanta, Ga., and its immediate vicinity. However, 
the management of the bureau has been so sound, its accomplishments and serv- 
ices so developed and expanded that its membership roll now includes business 
firms located in nearly all of the southeastern States and some of the larger 
shippers located in northern and eastern territory. 

During all of its existence the bureau has participated in, or individually con- 
ducted, many cases before the Interstate Commerce Commission, the Georgia 
Public Service Commissions and the regulatory bodies of adjoining States. 
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Freight rate litigation 

These cases included all of the general class rate litigation, beginning with the 
Southern Class Rate Investigation of 1922-23, the litigation known as the South- 
ern Governors’ Freight Rate Case, involving commodity rates between southern 
territory and official territory, and the General Class Rate Investigation and 
Classification Case, identified as Dockets 28300 and 28310, which resulted in an 
equalization of the class rates throughout the United States east of the Rocky 
Mountains and removed practically all of the rate discrimination which had so 
long hindered the industria! development of the South. In these cases the 
bureau prepared and submitted the main evidence on behalf of the southern ship- 
pers and the Southern Governors’ Conference. 


Freight consolidating service 

In 1950 the Atlanta Freight Bureau inaugurated for the benefit of its members 
a freight consolidating service out of the most important northern cities into 
Atlanta. 

The operation is conducted under provisions in section 402 (c) of the Interstate 
Commerce Act, which permits shippers and groups of shippers to cooperatively 
consolidate less-carload and less-truckload shipments for the purpose of effecting 
savings in freight rates. 

Our plan provides for such consolidation into carloads at New York and Chicago 
and movement into Atlanta for store-door delivery to consignee at rates based 
upon the existing carload rates from origin to destination, plus the actual cost 
of consolidation, unloading, and delivery, and a very nominal charge for over- 
head expenses such as billing, handling of claims, insurance, ete. Through the 
use of this operation the members of the bureau have been saved thousands of 
dollars in freight rates since the first car moved on January 2, 1950. In addition 
to the saving in money, schedules have been set up by the rail carriers which 
handle our cars so that uniform second-day delivery is maintained. Before the 
inauguration of this operation by the bureau, such a prompt service was un- 
thought of. 

Between 15 and 20 cars a week are now handled between New York and Chi- 
cago on the one hand and Atlanta on the other. Some 250 of our members are 
taking advantage of this service and its privileges are available to our entire 
membership. 

So much for the history of the Atlanta Freight Bureau. The important and 
interesting thing is its present and future influence upon the industrial and 
business life of this section. 


National recognition 

The outstanding role which the bureau has played in the transportation affairs 
of our city and section has earned for it a nationwide reputation as a unique traffic 
and transportation organization. Its membership now includes over 550 of the 
more substantial and better known industrial and business firms of the Nation. 
Most of them, naturally, are located in and around Atlanta; but transportation 
leaders from other sections have learned of the effective operation of our organ- 
ization and have in many instances sought membership in the bureau. 

The horizon of our activities has widened to where we now serve the entire 
State of Georgia and substantial portions of the southeast. 


Plan of Organization 

The charter of the Atlanta Freight Bureau and its bylaws provide for annual 
election of a board of directors by the membership. This election is held at the 
regular annual meeting of the members early each year; and the entire manage- 
ment of the bureau is in the hands of the board thus elected. 

The board of directors elects the officers of the bureau. 

From its inception the management of the Atlanta Freight Bureau has been 
in the hands of acknowledged leaders in the industrial life of Atlanta and 
Georgia. The inside cover of this booklet carries a list of its present officers 
and directors. 


Main Objectives 

In a similar booklet issued in 1942, the following were listed as the broad ob- 
jectives of the bureau at that time: 

1. Equalization of the class rate structure east of the Mississippi River ; 

2. Development of the rivers and ports of Georgia—particularly the Chatta- 
hoochee River for navigation, flood control and power ; 
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3. Consolidation of merchandise freight : 

4. Consolidated freight and passenger terminals. 

Of these 4 objectives Nos. 1 and 3 have been accomplished and the bureau now 
lists as its No. 1 objective the development of the rivers and ports of Georgia par- 
ticularly that of the Chattahoochee River to Atlanta. It still holds as its No. 2 
project the consolidation of freight and passenger terminals in this city. 

The progress we have made has been reflected in the southward movement 
of industry and the fact that the Atlanta Freight Bureau is recognized by the 
Interstate Commerce Commission and over the nation as a leader in its field 
with memberships in every State in the southeast and many adjoining States. . 

It is conceded by well-informed persons that the present industrial and busi- 
ness upsurge in the entire southeast will result in keener commercial competition 
and that transportation costs will become a greater factor in business than ever 
before. In many instances it will be the controlling factor. Hence, it is con- 
sidered imperative that the Atlanta Freight Bureau, having intimate knowledge 
of the traffic and transportation needs of business, should be maintained in full 
vigor ; and to this end the officers and board of directors of the bureau are pledged. 
Specific Services Offered 

Along with the many special professional services which a competent staff of 
traffic men can provide, the bureau is expertly equipped to handle the following 
specific services : 

Rate adjustments 

Rate statements 

Rate quotations 

Classification changes 

Audit of freight bills 

Filing and collection of overcharge claims 

Assistance in collection of loss and damage claims 

Legal opinion relating to transportation 

Consolidation of less-carload freight out of New York and Chicago 


If you firm or the local branch of your company is not a member of the Atlanta 
Freight Bureau, you are missing a wonderful opportunity to reap direct benefits 
and, at the same time, lend your support to an organization that has the trans- 
portation interest of this entire section at heart. 


Mr. Harris. Are there any questions ¢ 

Mr. Hinsuaw. I have no questions. The gentleman has stated my 
position probably better than I could. 

Mr. Harris. Thank you very much. 

Mr. Cutperrer. Thank you, sir. 

Mr. Harris. Mr. C. A. Mitchell, commissioner of the Memphis 
Freight Bureau has submitted a statement with the request that it be 
included in the record, and it will be included at this point. 

(The statement referred to is as follows :) 


STATEMENT By C. A. MITCHELL, COMMISSIONER, MEMPHIS FREIGHT BUREAU, 
MeMPHIs, TENN., IN OPPOSITION TO Secrion 19 or H. R. 6141 anv H. R. 6142 
AND §. 1920. 


My name is Clarence A. Mitchell. I am commissioner of the Memphis Freight 
Bureau. Commissioner is an old title adopted many years ago when the Bureau 
was chartered and its bylaws first written in 1895 and it simply designates the 
manager or working head of the bureau staff. 

The bureau was organized in 1895 by a group of Memphis citizens who were 
shippers and receivers of freight. It was incorporated March 9, 1895, under a 
nonprofit charter and began operations May 1, 1895. It has operated continuously 
since that date. 


OUR OPERATION AND ITS IMPORTANCE TO OUR MEMBERS 


Members of the Memphis Freight Bureau include retailers, wholesalers, job- 
bers, processors, manufacturers, and others. These members buy, sell, receive, 
distribute, process or manufacture from a great variety of commodities. 
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The bureau renders to its members general traffic and transportation services 
and advice with regard to transportation matters, including the securing of rate 
adjustments or alignment of rates, quoting published freight rates, compiling 
rate statements and assisting or advising members in the collection of over. 
charge claims and loss and damage claims, and generally seeks to keep freight 
rates to and from Memphis alined with those to and from competing cities, 
including watching rate changes proposed to and from other cities, seeking rate 
alinements or opposing proposed rate changes that would be harmful to the 
community of Memphis. 

The Memphis Freight Bureau has always been a nonprofit membership organ- 
ization and has always assessed annual membership dues from its members. 

The affairs of the bureau are directed by a board of directors elected annually 
by the membership and who serve without pay, as do also the officers, viz presi- 
dent, vice presidents, and treasurer who are elected annually from among the 
directors, all of which is provided for in the charter, constitution and bylaws of 
the bureau. 

Additionally there is an advisory committee on freight consolidating which 
serves without pay and is made up of representatives of a number of the members 
regularly using the consolidating service and they consider and advise and 
recommend on all matters involving that service. Only the working staff of the 
bureau, including the commissioner and his assistants that make up the office 
force are on the payroll and receive pay. 


OUR FREIGHT CONSOLIDATING OPERATION 


In 1950 at the behest of an important segment of our membership, the bureau 
inaugurated for the benefit of its members a freight consolidating service from 
New York and Chicago to Memphis under which less-than-carload shipments con- 
signed to members are consolidated at our receiving depots in New York and 
Chicago into carloads and move under carload rates to Memphis for the purpose 
of securing the savings resulting from the handling under carload rates and 
charges, as well as securing the much faster service obtainable through the move- 
ment of carload traffic. On October 12, 1953, we also started a similar service 
from Philadelphia, Pa. 

These freight consolidating operations were undertaken and are operated under 
the exemption provided in section 402 (c) of the Interstate Commerce Act ona 
nonprofit basis. 

The railroads maintain “all commodity” or merchandise rates between points 
where there is sufficient movement of merchandise in carload quantities to war- 
rant. These rates are utilized by the freight forwarders, individual large ship- 
pers and nonprofit associations such as ours where they accumulate a carload of 
small shipments and tender them to the railroad at one time for transportation 
as a carload to destination where the cars are unloaded, segregated and delivery 
of the individual shipments made. The minimum weight in connection with 
these carload rates is generally 30,000 pounds and this means it is necessary to 
combine a minimum of this amount of merchandise into one shipment to avoid 
paying for a deficit in weight. 

The freight forwarders gather up what would otherwise be less-than-carload 
or less-than-truckload shipments, combine them into carloads for over-the-road 
movement, unload the cars at destination and make delivery to the individual 
consignees. The freight forwarders generally provide service equivalent to that 
of the truck lines in handling l. t. 1. traffic and much better than that of the rail- 
roads in handling 1. c. 1. traffic. However, theirs is strictly a profit-making opera- 
tion and they do not pass on any of the benefits of the reduced costs to the 
shipping and receiving public. Their rates and charges are generally the same 
as the railroad 1. c. 1. rates and charges and if there is any difference the freight 
forwarder charges, except in isolated instances, will be higher. This comes about 
in connection with movements to and from the smaller stations and on commodi- 
ties taking relatively low rates in rail 1. c. 1. service where the forwarders, in 
many instances, apply minimum rates under which, in effect, they refuse to trans- 
port commodities even at the rail 1. c. 1. rates and charges. 

To obtain the benefit of a faster service and also the benefit of the reduced 
charges in connection with this method of operation, many large national con- 
cerns who are large enough to operate their own freight consolidating services 
do so and handle only their own freight, or that of a small group of affiliated con- 
cerns, They have a sufficient volume to accumulate the 30,000-pound carloads 
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frequently enough to maintain a satisfactory service. Some of them handle a 
large variety of different commodities, even a greater variety than all our 
members combined. 

The only way the little fellow—who has only a few small shipments daily or 
weekly—can achieve the better service and also receive the benefit of the reduced 
vosts of this consolidated method of shipment and thereby be competitive freight- 
wise with his big competitors is to combine through an association such as ours 
in large enough numbers so that the aggregate freight of the combined members 
will be sufficient to provide him with frequent and regular service without incur- 
ring a penalty by reason of not having sufficient carload weight each time ship- 
ments are made. 

It is these small stores and firms that we represent and which the regulated 
freight forwarders seem to be bent on forcing to use their services by denying 
them the right and privilege of combining with their neighbors to maintain 
freight services matching those of his powerful competitors who are big enough 
to go it alone because of their great quantity of tonnage. 

By combining and consolidating their shipments we are able to obtain for our 
members a fast 3-day schedule from New York and Philadelphia to Memphis 
because our carloads of mixed merchandise are moved in a special fast train. 
For example, shipments received at our receiving depot in New York on Friday 
are at our unloading terminal in Memphis Monday morning where the shipments 
are unloaded and delivered. Since our concern in this sérvice is only with cars 
moving to Memphis we can concentrate on getting them through quickly. For 
instance, we receive daily telegraphic reports giving car numbers of cars leaving 
New York that night and we follow up to see that these cars are on the special 
merchandise train due in East St. Louis the second morning. When we find the 
train is going to be late arriving at East St. Louis, we handle by telephone with 
the switching line officials there to see that a special switch is made in order that 
our cars make connection. Since our efforts are concentrated on cars moving 
only to Memphis, we are able to obtain a more expedited service for our members 
than if we had cars moving to many places. 

This highly specialized service could not be obtained by our members through 
any other medium except an association through which they combine their 
freight in cars moving directly to Memphis, and any member of the Bureau will 
tell you that this fast service was never available to them before the consolidat- 
ing service of the Bureau was inaugurated. They will tell you they not only save 
money, but obtain the fastest service available to them by any mode of trans- 
portation except by air freight or perhaps Railway Express. 


Section 19 is contrary to announced purpose of presidential committee te reduce 
regulation, increase competition, strengthen transportation for national de- 
fense 
‘The theme of the Presidential Committee's report, we understood, was for 

less regulation and to encourage freer competition. That being so section 19 

of these bills appears to be in conflict. This section is certainly designed to 

increase regulation, and reduce competition—particularly for the freight for- 
warders—by making it difficult for shipper associations to operate or by put- 
ting them out of operation—for the benefit of the freight forwarders, because this 
section would make competition with freight forwarders one of the reasons for 
removal of the exemption. Removal of the exemption would require a permit 
and regulation or if that were denied would force the association out of operation. 

Also if the Presidential Committee had in mind strengthening the Nation's 
transportation facilities for national defense, as its members said they had 
when they spoke before your committee last September, then section 19 of these 
bills is certainly contrary to that aim, because the functions of these shipper 
consolidation operations would be probably even more important in times of war 
or national emergency than in times of peace, since they conserve freight cars, 
expedite movement and save in transportation costs both to the railroads and to 
the shipper or association member. 


AN OLD BILL WITH A NEW FACE 


_ Our purpose at this hearing today is to oppose section 19 of the pending bills. 
Under all three section 19 reads identically the same. Its purpose is to restrict 
the present exemption provided under section 402 (c), part 4 of the Interstate 
Commerce Act. The bill would make the exemption subject to the following 
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conditions by adding to the present exemption under subsection (c) of section 
402, following paragraph (1), a paragraph numbered (2) reading as follows: 

“(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limita- 
tions, specified in such paragraph, or that making such exemption inapplicabl 
to such person is necessary to carry out the purposes of this part and the nu- 
tional transportation policy declared in this act. In the administration of this 
paragraph the Commission shall consider. Among other things which in its 
opinion are pertinent and relevant, the facts and circumstances surrounding 
the organization and establishment of such activities; the scope of the activi- 
ties, geographically and as to commodities handled and persons served; the 
basis of charges, if any, for the service or services provided; and the extent 
such activities are in competition with the services of freight forwarders sub- 
ject to this part.” [Italics supplied.] 

There is nothing new in the presently proposed legislation. The same identical 
paragraph (2) was introduced in a bill 4 years ago—S. 2713 (amended) April 
1, 1952, and the same thing has been before the Congress almost continuously 
since 1952. It was in H. R. 4503 introduced in 1953. 


SOME EVENTS LEADING TO THIS PROPOSED LEGISLATION 


All of this legislation arose out of a piece of litigation before the Interstate 
Commerce Commission and the courts. By ICC order entered December 6, 144, 
the Commission instituted an investigation under ICC Docket Ex Parte 160 en- 
titled Pacific Coast Wholesalers Association, investigation of status. That case 
was decided by division 4 of the Commission November 26, 1945 (264 ICC 134) and 
in its report and decision the Commission stated that the proceeding was insti- 
tuted upon their own motion and “* * * upon petition of the Freight Forwarder 
Institute for such inquiry and investigation * * *”. In that proceeding, division 
4 of the Commission found that the association properly came within the exemp- 
tion provided in section 402 (c) part 4, and discontinued the proceeding (264 ICU 
134, 142). 

This, of course, was not satisfactory to the Freight Forwarders Institute who 
petitioned and persuaded the Commission through division 4 to reopen the pro- 
ceedings for further hearing and reconsideration and upon the reopened pro- 
ceedings, 269 ICC 504, decided December 18, 1947, division 4 of the Commis- 
sion reversed its former findings in certain respects by finding : 

“(1) That the association’s service in connection with shipments from non- 
member consignors to member consignees and their customers of goods sold on 
a f. o. b. destination or delivered-price basis is not a service for the association’s 
members and is not performed on a nonprofit basis within the meaning of section 
402 (c) of the act.” 

The division further found that the operations of the association described iu 
finding (1) just quoted above were those of a freight forwarder within the mean- 
ing of section 402 (a) (5) of the act and, therefore, unlawful in violation of 
section 410 (a) and ordered discontinuance on or before March 4, 1948 of the 
operations there found lawful. 

That case was taken to the Federal Court in the Southern District of California 
and that court in its decision, Pacific Coast Wholesalers’ Association v. U. 8. 
(81 F. Supp. 991, decided January 24, 1949), reversed the Commission’s decision 
and held that the operations of the association properly came within the exemp- 
tion, including the handling of shipments sold on an f. o. b. destination or de- 
livered price basis, which shipments it held were never undertaken except at the 
behest and for the benefit of a member. We have available in exhibit from ver- 
batim copies of the District Court Decision which we will be glad to furnish to 
the committee in confirmation of our statement. While it is marked “Appendix B” 
we decided not to make an appendix of it for fear the committee might object 
to including it in the report because of length. 

On appeal by both the Commission (Appellants in No. 113) and the Freight 
Forwarder Institute (Appellant in No. 114), the United States Supreme Court 
affirmed the decision of the District Court, 338 U. S. 689, decided February 6, 1950 
Verbatim copy of the U. S. Supreme Court decision is attached hereto as Ap- 
pendix A. 

The Supreme Court points out that the Commission had first found the asso 
ciation’s operations properly came within the exemption, in its original investi- 
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gation and decision, 264 I. C. C. 134, 142 made in 1945, and then the Supreme 
Court decision says: 

“In 1947, the Commission reversed its position as it applied to shipments on 
an f. 0. b. distination or delivered price basis. 2641. C. C. 504. It left standing 
the exemption of the association from regulation by the Commission in respect 
of shipments on an f. o. b. origin basis. It was stated that the legal obligation to 
pay the freight charges rested on the nonmember consignor, who paid the full 
less-than-earload rate, rather than on the consignee association member. It was 
therefore held that the difference between the rate paid by the nonmember and 
the carload transportation cost was profit to the association, and that the asso- 
ciation was holding out its service to the general public. In this view, the Com- 
mission concluded that appellee was not qualified for the exempt status on f. o. b. 
destination or delivered price shipments. 

“A decree of the three-judge district court set aside the Commission’s order 
as without rational basis. (81 F. Supp. 991.) The court considered as decisive 
that no shipments by the association were ever undertaken except at the behest 
and for the benefit of a member. Looking to the agency between member and 
association, rather than that between buyer and seller, the court saw no reason- 
able ground for ruling that the association was on a profit basis, or that it was 
holding its service out to the general public. We agree. 

“There is nothing in the language of the act or the legislative history to sug- 
gest that Congress intended the exemption to turn on the type of shipment which 
was involved, whether f. o. b. origin or f. 0. b. destination (delivered price). 
* * * [Italic supplied.] 

Anyone who will take the time to read the foregoing excerpts from the United 
States Supreme Court or analyze the decisions of either the district court or the 
Supreme Court will clearly see that these court decisions were concerned with 
only one issue, i. e., the right of the Pacific Coast Wholesalers Association to 
handle in its service, under the protection of the exemption in section 402 (c) (1), 
shipments which are sold to its members on an f. o. b. destination or delivered 
price basis. The above exerpt from the Supreme Court decision clearly states 
that is all that was involved and further clearly states the Commission left the 
exemption standing as to shipments sold f. 0. b. origin. 

This being true then it clearly follows that the court decision did not disturb 
or in any way change, curtail or modify the Commission’s findings, decision or 
orders or the Commission’s powers in any respect other than as to the right of 
the association to the protection of the exemption with respect to shipments sold 
f. o. b. destination or on a delivered price basis. Then it must follow that the 
functioning of the Commission with respect to part IV of the act was in no way 
affected by the court decision, except to deny the power of the Commission to 
remove the exemption under section 402 (c)(1) with respect to shipments sold 
f.o. b. destination (delivered price). 

Following this court decision in 1950 the freight forwarders started a cam- 
paign to secure legislation that would modify or restrict the exemption in such a 
way as to prevent or so hamstring shipper associations that they would find it 
difficult or impossible to operate. This campaign by the freight forwarder insti- 
tute resulted in introduction of a bill known as S. 2713, February 21, 1952. This 
was the original S. 2713 and it was sponsored by the freight forwarders. Its 
language is important in this present discussion because it led to suggestions by 
a spokesman for the I. C. C. in 1952 for amended language which was later intro- 
duced as an amended bill, S. 2713, April 1, 1952 and has now wound up as section 
19 to the current bills. 

This original 8. 27138 shows what the provisions were that the freight for- 
warders originally sought and also shows what the Commission’s legislative com- 
mittee had before it when it drew up its letter of March 24, 1952 (quoted in part 
later herein) wherein it suggested new language which its letter clearly showed 
was designed to encompass and broaden the provisions of the original bill, to 
give more authority to the Commission and to strengthen the bill’s provisions 
against the possibility of an adverse court ruling of the Commission’s interpreta- 
tion. This original S. 2713 by the freight forwarders proposed that the exemp- 
tion carried in paragraph (1) of subsection (c) section 402 of part IV of the act 
be made subject to a paragraph (2) reading as follows: 

“(2) If the Commission finds, after hearing in an investigation instituted on 
complaint or upon its own motion, that it is necessary to carry out the purposes 
of this part and the provisions of the national transportation policy to apply the 
provisions of this part to any person described in paragraph (1) of this subsec- 
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tion, it shall by order so declare, whereupon the provisions of such paragraph 
shall no longer apply to such person. In the administration of this paragraph 
the Commission shall consider, among other things, the nature and scope of the 
activities in question; their effect upon the operations of regulated freight for- 
warders; and whether or not the activities are conducted in good faith within 
the purview of paragraph (1) of this subsection and without intent to evade the 
law.. As bearing on the foregoing considerations, due weight shall be given to 
the question of whether or not the involved activities are actually and substan- 
tially competitive with the operations of regulated freight forwarders; whether 
they are limited to the handling of a single commodity or of homogeneous com- 
modities; whether or not the number of persons participating in or benefiting 
from the activities in question is such as to justify removal of the exemption; 
and whether or not the operations of the person claiming exemption have been 
such as to constitute unfair or destructive competitive practices within the mean- 
ing of the national transportation policy declared in this act.” [Italic supplied. | 

It is also true that following the Supreme Court decision in the Pacific Coast 
Wholesalers Association case, the I. C. C. has made reference in its annual re- 
ports to that decision as having made it difficult for the Commission to police the 
exemption under section 402 (c) and as pointing up the need for legislation to 
make the exemption revocable by the Commission, These recommendations have 
appeared in the annual reports beginning with the 64th report November 1, 1950. 
For example in its 65th annual report November 1, 1951, on page 129 the Com- 
mission referred to the effect of the court decision again and then said: 

“In our view the situation would be improved by amending section 402 (c) to 
make the ‘exemption’ revocable by this Commission where the individual or 
group under consideration is found not to be a bona fide shippers’ agent or 
association.” 

That has been repeated in its annual reports by the Commission. It is a very 
innocent and modest-looking recommendation, but if the Commission meant only 
that, it was not satisfied to adhere to it when legislation was introduced in 195z. 
However, let us see what kind of a bill the Commission asked for to carry out its 
recommendation. : 

After the bill sponsored by the freight forwarders, S. 2713, was introduced by 
Senator Magnuson in 1952, Senator Edwin C. Johnson, then chairman of the 
Senate Interstate and Foreign Commerce Committee, wrote the ICC asking for 
comments on the bill. The reply of the Commission was made in a letter signed 
by Commissioner Walter M. W. Splawn as chairman of the ICC legislative com- 
mittee, and dated March 24, 1952. For convenience and comparison, the follow- 
ing is lifted verbatim from Commissioner Splawn’s reply : 

“* * * In view of the conclusion reached by the courts in the Pacific Coast 
Wholesalers case, it is difficult, effectively, to police and deal with operations of 
associations claimed to be exempt under section 402 (c) (1). 

“We believe this situation would be improved by amending section 402 (¢) to 
make the exemption revocable by this Commission, but the provisions of the para- 
graph which the bill proposes to add to section 402 (c) to carry out this purpose 
seem to be too detailed and possibly restrictive upon the authority intended to be 
granted this Commission and probably would leave too much room for reversible 
errors if decisions were appealed. * * * We suggest that the new paragraph 
which the bill would add to section 402 (c) be amended to read as follows: 

‘*(2) After hearing in an investigation instituted on its own motion or upon 
complaint, the Commission shall, by order, remove the application of paragraph 
(1) of this subsection to any person if it finds that the activities of such person 
are not being conducted solely for the purposes of and within the limitations 
specified in said paragraph, or that the removal of such application is necessary 
to carry out the purposes of this part and the provisions of the national trans- 
portation policy. In the administration of this paragraph the Commission shall 
consider, among other things which in its opinion are pertinent and relevant, the 
facts and circumstances surrounding the organization and establishment of such 
activities ; the scope of the activities, geographically and as to commodities han 
dled and persons served: the basis of charges, if any, for the service or services 
provided ; and the extent such activities are in competition with the services of 
freight forwarders subject to this part.’ 

“We are in accord with the purposes of S. 2713, and we recommend that the 
bill, if amended as suggested above, be enacted.” 

We started to include copy of the entire Commission letter as appendix € to 
my statement but decided against it, thinking the committee may not wish to copy 
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the entire letter in its report. However, we have a supply of copies and will be 
glad to furnish them to the committee. While they are marked “Appendix C” 
they are not offered as an appendix. 

The above-quoted paragraph, suggested in the Commission's letter, was intro- 
duced in a bill by Senator Johnson (by request), April 1, 1952, as S. 2713, 
“Amended—in the nature of a substitute.” Its importance to this present discus- 
sion is the fact that it is where the language originated that now is section 19 
of H. R. 6141, H. R. 6142, and S. 1920. 

From the wording of the Commission’s letter it clearly sought to encompass, 
enlarge on, and strengthen all the provisions proposed in the original freight- 
forwarder bill, S. 2713. It is important here, therefore, to consider what was in 
the first bill which is what the Commission had before it when it suggested the 
amendment that now becomes section 19 of these current bills. For example, the 
forwarder bill said the Commission “shall” consider whether shipper associations 
“* * * are limited to handling a single commodity or of homogeneous commodi- 
ties * * *” and “* * * whether or not the number of persons participating in or 
benefiting from the activities in question is such as to justify removal of the 
exemption * * *,” 

The Commission’s amendment changed the language—but encompassed the 
same thing, and a great deal more—by the following words which are now a part 
of section 19 of H. R. 6141 et al. : 

“* * * In the administration of this paragraph the Commission shall consider 
among other things which in its opinion are pertinent and relevant, * * * ; 
the scope of the activities, geographically and as to commodities handled and per- 
sons served; * * *” [Italic supplied.] 

Under the words “among other things” the Commission would be unlimited and 
under the words “scope as to commodities and persons” they would, of course, 
have the power to limit the number of persons and to limit the commodities both 
in number and as to whether “homogeneous.” 

The provision that the Commission shall consider whether the operation is 
competitive with freight forwarders or the extent to which it is competitive with 
them was carried in both the forwarder bill and the Commission’s amendment as 
well as section 19 of H. R. 6141 et al., in language of pretty much the same import. 
It would constitute another “blank check” authorization to write off all shipper 
operations. It must be obvious that any freight moving in exempt shipper opera- 
tions would be potential freight-forwarder traffic if the shipper operation was 
terminated ; therefore, every such operation at least which handled our types of 
shipments between points where there is a freight forwarder in operation would 
be considered competitive in that they are hauling business which the freight 
forwarder would like to take away from them. 

The phrase “in competition with freight forwarders” could hardly be interpreted 
in any other way than to cover our type of operation. Such shipper associations 
would, therefore, be at the mercy of the Commission’s discretion, without limita- 
tion, for their continued operation, under this language as well as under other 
wide-open language of the bill. 

Also, the provision that the Commission shall remove the exemption if it finds 
it necessary to carry out the purposes of part IV of the act or of the provisions 
of the natiénal transportation policy, was in both the prior bills and is in section 
19 of the current bills. This provision is so broad and all-inclusive that it alone 
would place every shipper operation in jeopardy if the bill didn’t carry another 
word. This is particularly true since the freight forwarders claim common- 
carrier status and the right to expect and demand treatment as wards of the 
Commission under the national transportation policy, against the right of shippers 
to consolidate their own freight instead of giving it to the forwarders to handle. 

It seems obvious that since the regulated freight forwarders were declared to 
he common carriers in their relation to shippers that the Commission has come 
to look upon them and treat them as wards entitled to protection under the 
national transportation policy, although they are no more actual carriers than 
ire any other shippers or group of shippers that pool or consolidate their freight. 

The two court decisions in the Pacific Coast Wholesalers’ Association case 
affected only shipments sold f. 0. b. destination, and hence could not have re- 
stricted. onlimited any of the Commission's powers to administer part 4 of 
the act or the exemption under section 402 (c), except and only as to the 
Commission excluding from exempt operations shipments that are sold 
f. o. b. destination, which means on a delivered-price basis, but this decision 
is being used as an excuse to harass and probably destroy all shipper as- 
sociation activities 
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Although the court litigation concerned only traffic of an association moving 
from a nonmember consignor to a member consignee on an f. o. b. destination or 
delivered price basis, and both the freight forwarders and ICC advocates of this 
restrictive legislation claim it to be necessary because of the Supreme Court 
decision in the Pacific Coast Wholesalers’ Association case; nevertheless, the 
present measure which they are advocating is not limited to the kind of traffic 
involved in that litigation. 

In the past several years the regulated forwarders have tried to get shipper 
approval for several amendments they have suggested, but every one of them 
have been couched in language showing the forwarders desire to restrict all 
shipments from nonmember shippers sold f. o. b. destination from the benefit 
of the exemption in an association of receivers such as ours, regardless of all 
other circumstances, including the fact that the consignee is a member. 

As a practical matter it would be impossible for 90 percent of the associations, 
including the Memphis Freight Bureau, to operate under such restriction. Thus, 
if even such a limited-scope bill were passed, the result would be probable de- 
struction of the bona fide associations now protected by law, because such a 
restriction could not be carried out by any association of receivers and would 
force them to cease operation altogether because of the sheer possibility of 
complying with it. This is because it is impossible for the receiving agent of 
any association to know or distinguish as to the basis of sale of any shipment. 
In the great preponderance of cases shipments sold f. o. b. destination or on 
a delivered-price basis are sold “freight allowed” which simply means the freight 
is deducted from the invoice. We know that in our operation the great pre- 
ponderance of freight handled is sold “f. o. b. origin” and not f. o. b. destina- 
tion, but we also know that it is all billed alike and most shipments are de- 
livered to our depot by public draymen who have no idea of what the basis of 
sale of the goods is. This is likewise true on shipments delivered to our depot 
by the shipper’s own driver. There is no way that we could require the non- 
member shipper to disclose or show on his bill of lading or shipping ticket whether 
the shipment was sold f. o. b. origin or f. 0. b. destination. 

The freight forwarders well know that it would not be possible for any associa- 
tion of receivers to devise a way to distinguish or to require nonmember shippers 
to disclose the basis of sale. Furthermore, particularly in busy seasons, these 
shipments are being delivered to our depot all day long as fast as they can 
be unloaded and checked on our receiving platform. Usually, particularly in 
the afternoon, long lines of trucks are backing into the unloading platform as 
fast as they can find a backup spot. There is no time to conduct a cross-exami- 
nation of drivers or public draymen on the basis of sale of the shipments they 
are delivering and certainly it would be impossible to stop and telephone the 
shipper to get such information. These shipments are coming fast. Our re- 
ceiving depot agent and his aids need four hands apiece now to keep up with 
the receiving in busy seasons. One public drayman may be delivering ship- 
ments from a dozen different shippers. If we tried to delay receiving to in- 
vestigate the basis of sale of individual shipments at our New York depot we 
would be bogged down and a traffic jam would be created on busy days, which 
is most days, especially during the last half of the year, and our agent would 
face a riot from draymen waiting to reach our dock. 

In some cases the question of whether a shipment is sold f. o. b. origin or 
destination will depend upon the quantity of the purchase. Therefore, the same 
shipper may have both types at times but his shipping tickets will not disclose 
the basis of sale. Further, it would not be possible for receivers of this type 
traffic to control this situation in any other way because of the nature of the 
business, particularly existing buying practices. Our members could not contro! 
the actions of the shippers in showing or failing to show the basis of sale on 
his shipping instructions. Anyone familiar, for instance, with the shipping prac- 
tices in the garment district of New York knows how impossible it would be to 
get their compliance with a demand that the shipping papers disclose the basis 
of sale. Although our members for almost 6 years have demanded that the 
shippers show the actual weight of all shipments in their bills of lading or ship- 
ping tickets, in order that we may avoid estimating these weights in our service, 
they have been unable to get more than a 50-percent compliance with such demand. 

It is a notorious fact that the New York garment district shippers seldom 
even answer letters. This fact was mentioned in an article about the New 
York garment district which appeared in one of the national magazines about 
2 years ago, but we had already learned from experience that it was true 
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It is, therefore, the fact that even if legislation were passed restricted in 
application to shipments of nonmembers sold on an f. o. b. destination or 
delivered-price basis, it would be almost as destructive of the great benefits of 
consolidation and pooling of freight to small businesses operating in the manner 
| have described as if by legislative fiat all such arrangements were outlawed 
by unrestricted language. 


iny change in the exemption provision now might lead to elimination of all 
bona fide consolidation and pooling 

The history of the regulated freight forwarders shows that once any legis- 
lation in the nature of section 19 of H. R. 6141 and H. R. 6142 is passed, these 
proponents would advance every argument in the books to put shipper asso- 
ciations out of business, despite their pious protestations to the contrary now. 
For example, one of the Commission’s holdings in the Pacific Coast Wholesalers’ 
Association case was that handling by associations of freight consigned to mem- 
bers was service “for the general public” within the meaning of part IV of the act. 

In its decision on reconsideration in that case (269 I. C. C. 504, at page 513) 
the Commission said : 

“It is insisted in respondents’ behalf that the association does not serve the 
general public. The association serves not only its 38 members but also that 
part of the public from which those members purchase their supplies. While 
the shippers thus referred to are not all the public, it is to be remembered that 
no man serves all of the public. Yerminal Tawvicab v. District of Columbia 
(241 U. S. 252). In our opinion the facts stated warrant the conclusion that 
the association’s service is held out to and performed for the general public” 
(269 I. C. C. 504, 513). 

Significance of the foregoing, it seems to us, is heightened by the paragraph 
immediately following it on pages 515-514 of 269 ICC in which it is asserted 
that it followed that the association also assumed responsibility for transporta- 
tion in its service. (A further test of its common carrier status. ) 

Although the Memphis Freight Bureau would emphatically deny the validity 
of both these propositions, there is a real danger that if any change is made in 
section 402 (c) at this time, such arguments might again be urged upon the 
Commission, and every shipper association, composed of receivers, investigated 
or threatened to death because of forwarder pressure based on such arguments. 

In actuality, it would appear to us that no shipper or shipper group composed 
of receivers could claim exempt status if such a ruling as the foregoing prevailed. 


Heavy increases in freight rates and minimum charges per shipment on less 
carload and less truckload traffic has caused the formation of shipper (or 
receiwer) consolidating groups rather than looseness in the wording of the 

exemption in section 102 (c) 

It has been the pyramiding increases in freight rates, particularly on less 
than carload-less than truckload shipments, and especially the fantastic in- 
creases in minimum charges per shipment on small shipments and penalty charges 
on small shipments which have become effective in the past 10 years since 
World War II, that has spurred the formation of many shipper or receiver 
freight consolidating groups during recent years and this is particularly so in 
the last 5 or 6 years. The freight forwarders have followed the rail and truck 
lines and applied these increases on their traffic too. 

While the freight forwarders like to make it appear that “loopholes” in the 
exemption have been responsible for growth in the number of these associations 
in recent years, nevertheless the real spur has been the increases in rates and 
charges for handling small shipments and all less carload shipments against the 
cost of consolidating them into carloads for carload movement, plus the much 
faster service now available to a consolidating group on their cars of mixed 
merchandise. 

Speaking of small shipments I can remember when the general rail over- 
all minimum charge on a single shipment was 50 cents, published in the rail 
classification. Today a 10 pound shipment of wearing apparel or dry goods, for 
example, from New York to Memphis by rail costs $4.77, including tax and would 
take 15 days or more to move in 1. ¢. 1. rail freight service. Ten such shipments 
totaling 100 pounds from 10 different shippers, even to a single consignee on 
the same day would cost $47.69. This is also the cost by freight forwarder. 
By truck the same 10-pound shipment, or any 10-pound shipment of any kind, 
from New York to Memphis costs $5.21 and usually takes about 5 to 8 days. 
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These are minimum charges per shipment. Ten such shipments by truck 
from 10 different shippers to a single consignee even on the same date, if 
shipped separately, costs a total of $52.12, including Federal tax. These same 
10 shipments handled in a consolidated carload would cost only a little more than 
$3 for all 10 shipments or a little over 30 cents apiece from New York to Memphis 
and would take only 3 days in transit. 

The above comparison is based on small shipments weighing under 100 pounds 
and subject to minimum charges per shipment. On larger shipments, those weigh- 
ing over 100 pounds each, the savings is, of course, not so great but there is a 
substantial savings. Also it is a fact that all the retail stores, including the large 
department stores, do receive regularly numerous small shipments under 100 
pounds which would be subject to the described minimum charges. 


GROWTH OF REGULATED FORWARDER INDUSTRY SINCE 1943 AND 1949 


The freight forwarding industry hasn’t suffered but on the contrary has 
shown steady growth, particularly in the past 6 years since 1949 (the year just 
preceding the Supreme Court decision), and last year, 1955, was their biggest 
year. Take a look at appendix A-—1 attached, which we prepared from ICC 
reports and data authority for which is shown thereon. It covers the 60 
large forwarders reporting annual revenue of $100,000 or more. The forwarder 
spokesmen talk of growth of shipper associations and the damage or loss of 
traffic they are causing the forwarder industry since the Supreme Court deci- 
sion in February 1950. They make it sound as though these shipper associa- 
tions threaten their very existence. But look how they have been doing: 

Appendix A-1 shows that in the 6 years since 1949 (through 1955), their 
transportation revenue has increased from $240 millions to $402 millions, their 
net income before taxes from $2.8 to $7.4 millions, net income after taxes from 
$1.8 to $4.7 millions, their total number of shipments increased from 17 
millions to 25.3 millions and total tons from 3.6 to 4.7 millions. These figures, 
percentagewise, reflect increases since 1949 in transportation revenue of 67.7 
percent, in net income both before and after income tax of 166 percent, in number 
of shipments 49.4 percent, and in number of tons 31.1 percent. These increases 
took place since the Supreme Court decision. The lower table on appendix 
A-1 shows the whopping increases in 1955 over 1954 such as 10.7 percent in 
transportation revenue, 16.3 percent in net income before tax, 28.3 percent in- 
crease in net income after tax, 9.5 percent increase in number of shipments and 
10.9 percent increase in tons handled. 

There is little wonder these forwarders are now sponsoring legislation, which 
is pending before you in these hearings in H. R. 9771, to enable them to buy out 
and take over control of underlying carriers. Incidentally we are greatly op- 
posed to this bill H. R. 9771, as well as the two other pending forwarder bills. 
i. e., H. R. 9772 and 9548, but our opposition will be covered by Mr. C. B. Cul- 
pepper of the Atlanta Freight Bureau, speaking for the Southern Traffic League, 
of which we are members, and others. He also spoke for us against com- 
panion Senate bills S. 3365, S. 3366 and S. 3367 at a recent Senate subcommittee 
hearing before Senator Smathers. 

Appendix A-1 attached should certainly prove the freight forwarders are not 
being hurt but on the contrary are growing fat and rich and now want to own 
the “whole hog” by taking over underlying railroads, truck lines, etc. These 
fat earnings in 1955 of over $7.4 millions before taxes and $4.7 millions after 
taxes, were produced from what ICC statistics show represented assets approxi- 
mating $50 millions and net investment of less than $5 million according to 1954 
figures which is the latest year for which these asset and investment figures are 
available. 

We have obtained and inserted, as the first line of figures in Appendix A-1, 
the returns of these freight forwarders for 1948, the first year of regulation, for 
the purpose of having the Appendix also reveal the growth of the forwarder in- 
dustry since the first year after part IV of the act, regulating forwarders, was 
enacted. It will be noted that except for transportation revenues the various 
other items were about the same in 1943 as in 1949, thus the increases for 1955 
over 1943 are about the same as we have shown over 1949. As for transportation 
revenue, however, it was only $189 millions in 1943 compared to $240 millions in 
1949 and $402 millions in 1955 or an increase over 1943 of $213 millions or 112.7 


percent. 
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SUMMARY 


To summarize the position of the Memphis Freight Bureau and its members, 
who constitute an important segment of the economy of our vital and rapidly ex- 
panding area of the country, we oppose enactment of section 19 of H. R. 6141 and 
6142 and S—-1920 or any similar legislation by the Congress, for the following 
reasons : 

1. The operation of the consolidating associations under section 402 (c) of the 
Interstate Commerce Act is in the public interest because it enables the member 
small business units to reap the advantages of the economies and good service of 
carload operations between certain key points as they could in no other way, 
resulting in better and lower cost distribution over broad areas. 

2. The history of recent freight forwarder legislation shows that this particular 
proposal has been presented to the Congress twice before, but has never been 
passed or given favorable consideration by any committee of either house. 

3. The Supreme Court decision in Pacific Coast Wholesalers Association case 
(338 U. 8S. 689) is used by the proponents as a reason for urging enactment of 
new legislation, but analysis is of that decision shows that it dealt only with ship- 
ments sold f. 0. b. destination, whereas the proposed section 19 is completely 
unlimited in its scope. 

4. Even if proposed legislation were restricted, like the Pacific Coast Whole- 
salers Association court case, to f. 0. b. destination traffic, it would be destructive 
of associations of receivers, such as Memphis Freight Bureau, because of practical 
operating conditions, which make separate treatment of such traffic for trans- 
portation purposes impossible in most instances. 

5. The railroad industry does not support the proposed legislation. (Witness 
J. Carter Fort, Sept. 1955 hearings, p. 108). Going even further, Mr. Harry C. 
Barron, chairman and counsel of the executive committee, Western Traffic Assoc- 
iation, speaking for western railroads in opposing Senate bills S. 3365, S. 3366 
and §. 3367 before Senator Smathers’ subcommittee hearing on those bills April 
9-10, 1956, said at that hearing in connection with his opposition to 8. 3365 and 
its effect on shipper associations, and we quote: ‘This traffic is important to the 
western railroads and we oppose the proposed repeal of section (D) as proposed 
in S. 3365. We likewise oppose legislation that would jeopardize the continuation 
of bona fide nonprofit groups of shippers in the consolidation and distribution of 
their own freight.” 

6. The freight forwarder industry does not need additional legislative protec- 
tion. Our Appendix A-1 shows the 60 large forwarders that account for 95 per- 
cent of the revenues had an increase in transportation revenues in 1955 of 10.7 
percent over 1954 and 67.7 percent over 1949; an increase in net income after tax 
in 1955 of 28.3 percent over 1954 and 166 percent over 1949; in net income before 
tax of 16.3 percent over 1954 and 166.7 percent over 1949; number of shipments 
increased 9.5 percent over 1954 and 49.4 percent over 1949; tonnage increased 
in 1955 10.9 percent over 1954 and 31.1 percent over 1949. 1949 was the year 
before the Supreme Court decision in the Pacific Coast Wholesalers case. It 
also shows they had net income in 1955 of $7.4 millions before tax and $4.7 
millions after tax produced from what ICC reports show was assets-in 1954 of 
$50 millions and investment of less than $5 millions. In fact the forwarders are 
doing so well they are now sponsoring legislation to permit them to buy and take 
over control of the underlying carriers, in H. R. 9771 which is scheduled for 
this hearing before your committee. We strongly oppose that bill but our 
opposition will be covered in the statement of Mr. C. B. Culpepper of the Atlanta 
Freight Bureau, for the Southern Traffic League and others. 

7. Legislation such as proposed section 19 would, if enacted, mean the potential 
destruction of the section 402 (c) exemption because of the serious lack of specific 
limitations therein on the Commission’s discretionary powers and because of 
the proposal’s complete incompatibility with the practical operating practices of 
consolidating associations. The forwarder’s proposed amendment of section 410 
of the act contained in H. R. 9772, which is also before the subcommittee in these 
hearings (and on which the opposition of Memphis Freight Bureau is being pre- 
sented by Mr. Culpepper), would if enacted further secure the exclusion of con- 
solidating associations from the field by making new permits difficult or impos- 
sible to obtain once the exemption is lifted. 

8. We are opposed to any change in the present section 402 (c) and certainly 
no legislation» should be approved or even considered, which by any stretch could 
be interpreted as permitting the terms of sale of individual shipments :te be 
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determinative of the applicability of the exemption. This principle, already 
declared by the courts in the Pacific Coast Wholesalers Association case, is 
absolutely vital to the proper protection of our type of operation, i. e., an asso- 
ciation of receivers. 


APPENDIX A 


To statement of C. A. Mitchell, in behalf of Memphis Freight Bureau in opposition 
to section 19 of House bills H. R. 6141 and 6142 and Senate bill S. 1920, being 
a verbatim copy of United States Supreme Court decision in the Pacifie Coast 
Wholesalers’ Ass’n case (U. 8. v. Pacific Coast Wholesalers, 338 U. 8S. 689), 
decided February 6, 1950 


SYLLABUS 
UNITED STATES ET AL. Vv. PaciFIC CoAST WHOLESALERS’ ASSOCIATION ET AL. 


No. 113. Appeal from the United States District Court for the Southern District 
of California. Argued January 10, 1950, decided February 6, 1950 


An association of wholesale automobile parts dealers organized and operate: 
in good faith on a nonprofit basis, for the purpose of effecting savings in freight 
charges for its members by securing the benefits of carload, truckload, or other 
volume rates, held exempt under section 402 (c) (1) of the Interstate Commerce 
Act from regulation by the Interstate Commerce Commission as a freight 
forwarder (pp. 690-691). 

(a) The basis of the shipments—whether f. o. b. destination (or delivered 
price) or f. o. b. origin—is not determinative (p.691). (81 F. Supp. 991, affirmed. ) 

A three-judge district court set aside and enjoined enforcement of an order of 
the Interstate Commerce Commission requiring the appellee in No. 113 to discon- 
tinue operations as a freight forwarder without a permit from the Commission 
(81 F. Supp. 991). On appeal to this court, affirmed (p. 691). 

J. Roger Wollenberg argued the cause for the United States and the Interstate 
Commerce Commission, appellants in No. 113. With him on the brief were 
Solicitor General Perlman, Assistant Attorney General Bergson, and Daniel W. 
Knowlton. H.L. Underwood was also of counsel. 

Harry C. Ames argued the cause and filed a brief for the Freight Forwarders 
Institute, appellant in No. 114. 

Hugh Gordon and Wyman C.Knapp were on a brief for the Pacific Coast Whole- 
salers’ Association et al., appelles. 


OPINION OF THE COURT 
Per Curriam: 

The appellee, Pacific Coast Wholesalers’ Association, was formed by seven Los 
Angeles auto parts dealers in 1935; incorporated under California law as a non- 
profit corporation in 1943; and had forty-one members and issued freight bills 
exceeding one million dollars in annual value in 1945. The issue presented is 
whether this association, with respect to the shipments here involved, is subject 
to regulation by the Interstate Commerce Commission as a freight forwarder 
or stands in exempt status under § 402 (c) (1) of the Interstate Commerce Act. 
This section reads as follows: 

“The provisions of this part shall not be construed to apply (1) to the opera- 
tions of a shipper, or a group or association of shippers, in consolidating or dis- 
tributing freight for themselves or for the members thereof, on a nonprofit basis, 
for the purpose of securing the benefits of carload, truckload, or other volume 
rates,, *.,.% -*;” 

The Interstate Commerce Commission, in 1945, considered the status of the 
appellee in its first decision in this matter. At that time, it concluded that “It 
has been established in this proceeding that the traffic handled is for members 
of the association, that the association was founded and has been operated, in 
good faith, for the purpose of effecting savings in freight charges for its members 


1 Together with No, 114, Freight Forwarders Institute vy. Pacific Coast Wholesdlers’ 
Association et al., also on appeal from the same court. 
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by securing the benefits of carload, truckload, or other volume rates, and that 
the association is operated on a nonprofit basis. These are operations of the 
character contemplated by the exemption referred to, and may be continued 
without obtaining authority therefor from this commission.” (264 ICC 134, 142.) 

In 1947, the Commission reversed its position as it applied to shipments on 
an f. 0. b. destination or delivered price basis (269 ICC 504). It left standing 
the exemption of the association from regulation by the Commission in respect 
of shipments of an f. o. b. origin basis. It was stated that the legal obligation 
to pay the freight charges rested on the nonmember consignor, who paid the full 
less-than-carload rate, rather than on the consignee association member. It 
was therefore held that the difference between the rate paid by the nonmember 
and the carload transportation cost was profit to the association, and that the 
association was holding out its service to the general public. In this view, the 
Commission concluded that appellee was not qualified for the exempt status on 
f. o. b. destination or delivered price shipments. 

A decree of the three-judge district court set aside the Commission’s order as 
without rational basis (81 F. Supp. 991). The court considered as decisive that 
no shipments by the association were ever undertaken except at the behest and 
for the benefit of a member. Looking to the agency between member and asso- 
ciation, rather than that between buyer and seller, the court saw no reasonable 
ground for ruling that the association was on a profit basis, or that it was hold- 
ing its service out to the general public. We agree. 

There is nothing in the language of the Act or the legislative history to suggest 
that Congress intended the exemption to turn on the type of shipment which 
was involved, whether f. o. b. origin or f. 0. b. destination (delivered price). On 
the contrary, it is clear that the nature of the relationship between the members 
and the group was thought to be determinative. Under that test, the valid claim 
of the association to the statutory exemption is established by the original Com- 
mission decision. The judgment below is 

Affirmed. 


Mr. Justice Douglas took no part in the consideration or decision of this case. 
(156 Stat. 285, 49 U. S. C. § 1002 (ce) (1).) 


APPENDIX A-1 


Revenues and traffic of freight forwarders, years 1943 and 1949-55 


oe ! } 

Number Transporta- | Netin- | Netin- | 
of for- tion revenue come be | come after | Shipments Tons 

| warders | | fore tax | tax 

- | ————— -|— Sete 
1048; os gues. ee 52 | $188, 998, 933 | $2, 639,008 | 
1949 dni pic hana 58 | 239,520,010 | 2,786,468 | 1, 
Mi kbticck ons enns ede 59 285, 603, 668 , 880, 635 4, 
Wahi covets aa Sstod 59 333, 904, 532 5, 577, 195 3. 394,023 | 20, 536, 877 
ASE sé. debe i 60 | 368, 524,918 7, 369, 743 4,021, 359 | 22, 567, 984 
1953 Best 60 379, 198, 644 . 3, 076, 488 | 23, 346,026 | 

: 3, 

4, 

2, 


! 
| 
a —j\— —— | ——____ 


$1, 326, 615 | 21, 136,509 | 5,064, 622 
782, 545 | 16, 594, 852 | 3, 590, 673 
338, 584 | 19, 597,742 | 4,338, 780 


1954 aceite 60 | 362, 977, 695 695, 062 | 23, 133, 990 | 
Wisc LA Ue A 60 401, 740, 110 , 742, 302 | 25,335,011 | 
ot 2 BR eee eet ere 162, ‘ , 646, 028 959, 757 8, 380, 159 

Percent increase _ -_-. | a 7 166 49. 4 | 


FREIGHT FORWARDER RETURNS FOR YEARS 1955 AND 1954 


The summary table of returns below is taken from page 11 of the I. C. C. 
Monthly Comment for April 1956, and it shows returns of 60 freight forwarders 
reporting annual revenues of $100,000 or more for 1955 and 1954. The Com- 
mission’s comment called attention to the increase in net income after income 
taxes of 28.3 percent and other increases over 1954. The table shows substantial 
increases in all items, except two insignificant ones, i. e., water transportation 
purchased and a 1-cent reduction in average charge per 100 pounds. All other 
items increased : 
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cavge freight for ar egOS west 


Item ‘ | Percent of 
increase ! 


Transportation revenues_._-_----- eae 5 --| $401, 740, 110 | $362, 977, 695 10.7 


Transportation purchased— ‘Debit: | 
Railroad transportation___- bts _ ...| 205,471,963 | 186, 685,400 | 10. 1 


Motor transportation._.............-- “hponeN 48, 281, 053 43, 780, 259 10.3 
Water transportation. sedate Hide seek 2, 146, 488 | 2, 289, 098 2—6,2 


Pickup, delivery, and transfer GU dtecdadarbindites ste) ) ee 39, 967, 627 15.4 
Other_. ne DERN EOS 794, 154 25.4 


Total ‘transportation ere ; | 302, 826, 587 d 10.8 
Incidental revenues___........----- fs i 2, 332, 222 14.6 
‘Total operating pewenbeies so 6st ncccuas on 101, 245, 745 5 ‘ 10.5 
Operating expenses _- _- ee i ico : a. 93, 644, 741 9.9 
Net income before income taxes. ___- eae a as 7, 432, 496 16. 
Net income after income taxes-_-_-__........-.------- 4, 742, 302 28. 
Tons of freight received from shippers. rest june 4, 708, 222 | 5 10. § 
Number of shipments received from shippers 25, 335, 011 9.5 
Average charge per 100 pounds d Sex : $4. 27 $4. 2—(). 3 
Average pounds per shipment : é Hiiondd 372 | 


! Increase, except as noted. 
2 Decrease. 


Authority: Figures for 1943, and 1949-54, from I. C. C. annual reports, Table H statistical summaries. 
1955 figures and above table from I. C. C. monthly comments April 1956, p. 11. 


APPENDIX B 


To statement of C. A. Mitchell, in behalf of Memphis freight bureau, in opposition 
to section 19 of House bills H. R. 6141 and 6142 and Senate bill S. 1920, being 
a verbatim copy of decision of United States District Court, southern district - 
of California, central division Jan. 24, 1949 in case of Pacific Coast Whole- 
salers’ Ass'n et al. v. United States. 


COPY FROM FEDERAL SUPPLEMENT 81, PAGE 91. 


Paciric CoAst WHOLESALERS’ AS8S’N ET AL. U. UNITED STATES (INTERSTATE 
JOM MERCE COMMISSION ET AL., INTERVENERS ) 


No. 8588-WM., United States District Court, S. D. California, Central Division, 
Jan. 24, 1949 


1. Commerce, 92 

A district court of three judges was required by statute to hear and deter- 
mine action to set aside order of Interstate Commerce Commission requiring 
plaintiffs to cease freight-forwarding operations. 28 U. 8S. C. A. paragraphs 
2284, 2325. 


2, Administrative law and. procedure, 663 Commerce, 92 


District Court has jurisdiction to set aside a requirement -of Interstate Com- 
merce Commission requiring cessation of freight-forwarding operations in viola- 
tion of Interstate Commerce Act. 28 U. 8. C. A. paragraph 1336; Interstate 
Commerce Act, paragraph 17 (9), 401, et seq., 49 U. S. CG. A. 17 (9), 1001 
et seq. 


8. Administrative law and procedure, 751 Commerce, 91 

In action to set aside a requirement of Interstate Commerce Commission, 
only questions affecting constitutional power, statutory authority, and the 
basie prerequisites of proof can be raised, and, if these legal tests are satisfied, 
commission's order becomes incontestable. (28 U.S. C. A., paragraph 1336.) 


. Administrative law and procedure, 791 Commerce, 95 


Interstate Commerce Commission’s findings of fact supported by substantial 
evidence must be. accepted as true, leaving for review by court an action to 
set aside commission’s requirement, only the inquiry whether such findings 
support commission’s conclusion. (28 U. 8. C. A., paragraph 1336.) 
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5. Administrative law and procedure, 788 
The judicial function is exhausted when there is found to be a rational 
base for conclusions approved by an administrative body. 


6. Administrative law and procedure, 76a Commerce, 91. 

In action to set aside a requirement of Interstate Commerce Commission, 
court will not consider the wisdom of such requirement or substitute its judg- 
ment for that of the commission. (28 U. 8S. C. A., paragraph 1336.) 


7. Commerce, 95. 

Facts found by Interstate Commerce Commission in investigating allegedly 
unlawful freight-forwarding operations of association of wholesalers estab- 
lished that association acted solely at the request and under the direction and 
for the account and benefit of its members and that, as between member and 
association, member always acted as principal and association as agent. (Inter- 
state Commerce Act, Paragraph 4038 (f), 49 U. S. C. A., paragraph 1003 (f).) 


8. Commerce, 85 (3) 

Association of wholesalers, which, acting solely as agent for and under direc- 
tion of its respective members, consolidated for carload or truckload ship- 
ment, forwarded and distributed goods purchased by members for which 
sellers paid freight charges, refunding savings thus effected to members, was 
not a “freight forwarder” subject to regulation by Interstate Commerce Com- 
mission, since association did not profit from such operations or hold itself 
out to general public to provide transportation for compensation. (Interstate 
Commerce Act, Paragraph 402 (a) (5), (c), 49 U. S. C. A., paragraph 1002 
(a) (5), (e).) 

Action by Pacific Coast Wholesalers’ Association, a corporation, and others. 
against the United States of America to set aside and enjoin a requirement and 
order of the Interstate Commerce Commission requiring plaintiffs to discontinue 
freight forwarding operations, wherein the Interstate Commerce Commission 
and Freight Forwarders Institute intervened. 

Requirement of the Commission set aside. 

Gordon, Knapp & Hennessy, of Los Angeles, Cal., for plaintiffs. 

James M. Carter, U. 8. Atty., and James C. R. McCall, Jr., Asst. U. 8S. Atty.. 
both of Los Angeles, Cal., for defendant. 

Daniel W. Knowlton, Chief Counsel and H. L. Underwood, both of Washington, 
D. C., for intervener Interstate Commerce Commission. 

Harry C. Ames, of Washington, D. C., and Frank D. Catlin and Henry W. 
Catlin, both of Los Angeles, Cal., for intervener Freight Forwarders Institute. 

Before Stephens, Circuit Judge, and Yankwich and Mathes, District Judges. 

Mathes, District Judge. 

Plaintiffs, a nonprofit California corporation, and individuals comprising its 
board of directors, seek by this action “to enjoin, set aside, suspend and annul 
a certain report, requirement and order of the Interstate Commerce Commission.” 
Jurisdiction of this court is invoked under 28 U. 8. C. A., Paragraph 1336, formerly 
paragraph 41 (28). , 

(1) Hearing and determination of the cause by ‘a district court of three 
judges” is required by 28 U. 8S. C. A., Paragraph 2325, formerly paragraph 47, 
and this court was accordingly designated by the Chief Judge of the Cirenit 
pursuant to 28 U. 8. C. A., Paragraph 2284. 

The challenged action of the Commission followed ‘‘an inquiry and investigation 

* under paragraph 403 (f) of the Interstate Commerce Act, instituted * * * 
for the purpose of determining whether the operations of the Pacific Coast 
Wholesalers’ Association, a corporation, * * * or of its directors, officers, or 
representatives are in violation of any provision of part IV of the act, or of any 
rule, regulation, or requirement issued or established pursuant thereto * * *” 
(264 I. C, C. 1384). 

In the language of the Commission’s report of November 26, 1945 (264 1. C. C. 
134), “the association was formed March 27, 1935, by a small group of dealers in 
automotive parts at Los Angeles, California, as a voluntary unincorporated, non- 
profit association (and was later incorporated) for the purpose of promoting the 
interest of its members, and to provide a means of assembling, consolidating, 
forwarding, and distributing freight for its members, on a nonprofit basis, and 
for the purpose of securing the benefits of carload, truckload, or other volume 
rates, * * * No freight is handled for nonmembers. * * * Believing that it was 
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exempt under the provisions of paragraph 402 (c) of part 1V of the act, neither 
the association nor the corporation filed an application for a permit to operate 
as a forwarder.” 

The report of November 26, 1945, concluded: “It has been established in this 
proceeding that the traffic handled is for members of the association, that the 
association was founded and has been operated, in good faith, for the purpose of 
effecting savings in freight charges for its members by securing the benefits of 
carload, truckload, or other volume rates, and that the association operated on 
a nonprofit basis. These are operations of the character contemplated by the 
exemption referred to, and may be continued without obtaining authority there- 
for from the Commission.” Thereupon the Commission entered an order: “That 
this proceeding be, and it is hereby, discontinued.” 

Thereafter, upon petition of Freight Forwarders Institute, as intervenor, the 
proceedings were reopened and further hearings held. On December 18, 1947, a 
“Report of the Commission on Further Hearing” was filed (269 I. C. ©. 504) 
setting aside the report of November 26, 1945. 

In the second report, the Commission found, inter alia : 

“All of the shipments involved are consigned from eastern origins to the 
association at Chicago upon instructions of the members, and are there con- 
solidated in carloads and forwarded to destinations or break-bulk points and 
distributed to members of the association or to their customers in the destination 
areas. * * * 

“The bills of lading show the association as consignee, and Chicago as destina- 
tion, with notations thereon showing the ultimate consignee and destination. 
They also bear, in the space provided therefor, the notations ‘prepay,’ ‘prepay 
through,’ ‘collect to Chicago and prepay through,’ or words of similar purport. 
Most of the freight bills show the charges as having been prepaid. Some of 
the invoices show deductions for freight allowed; and in other instances where 
the charges were billed collect, debit memoranda were issued by the member 
consignees against the consignors for the amount of the charges, or credit mem- 
oranda were issued by the consignors in favor of the consignees. 

“In most instances, although the bills of lading are endorsed ‘prepaid,’ the 
charges were not actually prepaid to the originating carrier at the time of ship- 
ment. Under a credit arrangement between the consignor and the association, 
the goods were billed collect to Chicago, and upon arrival the association 
advanced the charges to the originating carrier for its haul to Chicago and issued 
the association’s prepaid freight bill from the point of origin to the final desti- 
nation, and collected the charges from the consignor. If the charges to Chicago 
actually were prepaid to the originating carrier, the amount paid is credited on 
the association’s freight bill. In other words, the association advances the 
charges to the consolidating point and collects from the consignor the forwarder’s 
through less-than-carload rate from origin to destination; plus 3 percent of the 
total freight charge. 

“At destination the freight is delivered to the member consignees or to their 
nonmember customers without additional charge. Thereafter the member is 
credited with the difference between the amount paid by the consignor, and the 
costs borne by the association for transportation, administration, handling, dis- 
tribution, taxes, etc. No refunds are made to the nonmember consignors who 
paid the charges in the manner stated. 

“* * * The consolidation of such shipments, including those delivered cus- 
tomers of the members, and the payment to the members of the ‘savings’ resulting 
therefrom, is common practice. 

“By far the greater part of the traffic is billed to the members as subconsignees. 
A relatively minor part is billed to customers of the members at the direction 
of the latter. All transactions relating to the purchase and sale of the customer 
goods are between the members and the consignors. * * * 

“The so-called ‘savings’ are the difference between the charges at the less- 
than-carload or less-than-truckload forwarder rate from origin to destination, 
plus 8 percent thereof, on the one hand, and the cost to the association of assem- 
bling, consolidating, transporting, and distributing the freight, including the 
inbound charges to Chicago, the terminal expenses at that point, carload charges 
from Chicago to destination or break-bulk points, terminal and distributing costs, 
and transportation taxes, plus additional items charged by the association of 13 
cents for administration, 2.25 cents for billing and mailing arrival notices, and 
1.125 cents for insurance, on the other hand. 
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“These differences or ‘savings’ are paid to the member consignees, regardless 
of the fact that the charges were collected from the consignors. Occasionally 
losses are sustained by the consignees because of the inclusion in the consolidated 
carloads of goods not subject to carload rates, but generally the association at- 
tempts to handle only freight on which a saving may be effected. * * * 

“The evidence clearly shows, and it is admitted by the members of the asso- 
ciation and by its general manager, that ‘refunds’ are made to the members of 
a portion of the freight charges paid by nonmember consignors.” 

The Commission thereupon concluded : 

“(1) That the association’s service in connection with shipments from non- 
member-consignors to member-consignees and their customers of goods sold on 
a f. o. b. destination or delivered-price basis is not a service for the association’s 
members and is not performed on a nonprofit basis within the meaning of para- 
graph 402 (c) (1) of the act; 

“(2) That the operations of the association as described * * * are those of a 
freight forwarder in interstate commerce within the meaning of paragraph 402 
(a) (5) of the act, and that continuance thereof without a permit is in violation 
of paragraph 410 (a) of the act and therefore unlawful; (and) 

“(3) That respondents (the individuals) to the extent that they are parties 
to such unlawful operations, are likewise in violation of paragraph 419 (a) of 
the act.” 

The “requirements” of the Commission accompanying the report of December 
18, 1947, read: 

“Respondents will be expected (a) to discontinue on or before March 4, 1948, 
the operations herein found to be unlawful, and (b) to notify the Commission on 
or before March 19, 1948, in writing under oath that such operations have been dis- 
continued.” 

The Commission has construed the somewhat equivocal verb phrase “will be 
expected” to connote a command. Cf. Rochester Tel. Corp. v. United States, 1939 
(307 U. 8. 125, 148, 144, 59 S. Ct. 754, 83 L. Ed. 1147). 

The petition for reconsideration having been denied, respondents commenced 
this action on August 30, 1948, to set aside the above quoted requirements. The 
“effective dates of the aforesaid requirements” have been postponed from time 
10 time by order of the Commission, and now await final judgment herein. Both 
the Commission and Freight Forwarders Institute have intervened on the side 
of the defendants and have filed answers and briefs. 

The Commission’s action in question was taken under the authority of para- 
graph 403 (f) of the Interstate Commerce Act, as amended, 49 U. 8S. C. A. para- 
graph 1008 (f). 

“The Commission may investigate, either upon complaint or upon its own 
initiative, whether any freight forwarder has failed to comply with any provi- 
sion of this chapter * * * and, after notice and hearing, take appropriate ac- 
tion to compel compliance therewith. 

(2, 3) Jurisdiction to set aside a “requirement” of the Commission is con- 
ferred upon this court in paragraph 17 (9) of the Act, 49 U. 8S. C. A. paragraph 
17 (9): 

“When an application for rehearing * * * or reconsideration of any * * * 
requirement * * * shall have been denied * * * by the Commission * * *, a 
suit to enforce, enjoin, suspend, or set aside such * * * requirement, in whole 
or in part, may be brought in a court of the United States under those provi- 
sions of law applicable in the case of suits to enforce, enjoin, suspend, or set 
aside orders of the Commission, but not otherwise.” 

See: 28 U. S. C. A. Paragraph 1336, formerly paragraph 41 (28); cf. S. Ct. 
1194, 86 L. Ed. 1563; United States v. Los Angeles & S. L. R. Co., 1927 (273 
U. 8, 299, 309-312, 47 S. Ct. 413, 71 L. Ed. 651). 

However, as said in Rochester Tel. Corp. v. United States, supra, 1939 (307 
I. S. 125, 189, 140, 59 S. Ct. 754, 762, 83 L. Ed. 1147), “the range of issues open 
to review is narrow. Only questions affecting constitutional power, statutory 
authority and the basic prerequisites of proof can be raised. If these legal tests 
are satisfied, the Commission's order becomes incontestable.” 

(4,5) The full record before the Commission has been brought here, and it ap- 
pears beyond dispute that there is evidence of substance to support the Com- 
mission’s findings of fact. Louisiana & P. B. R. Co. v. United States (257 U. S. 
114, 116, 42 S. Ct. 25, 66 L. Ed. 156) ; Interstate Commerce Commission vy. Union 
Pacific R. Co., 1912 (222 U. 8. 541, 547, 548, 32 S. Ct. 108, 56 L. Ed. 308). “The 
findings in the report being thus accepted as true, there is left only the inquiry 
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whether they give support to the conclusion. * * * The judicial function is 
exhausted when there is found to be a rational basis for the conclusions ap- 
proved by the administrative body.” Mississippi Valley Barge Co. v. United 
States, 1934 (292 U.S. 282, 287, 54 8S. Ct. 692, 694, 78 L. Ed. 1260). 

(6) The courts will not consider the wisdom of the “requirements” in ques- 
tion, or substitute their judgment for that of the Commission, Assigned Ca) 
cases, 1927 (274 U. S. 564, 580, 47 S. Ct. 727, 71 L. Ed. 1204) ; The New England 
Divisions case, Akron, C. & Y. R. Co. v. United States, 1923 (261 U. 8S. 184, 204 
48 S. Ct. 270, 67 L. Ed. 605) ; Interstate Commerce Commission v. Illinois Cen- 
tral R. Co., 1910 (215 U. S. 442, 470, 30 S. Ct. 155, 54 L. Ed. 280). So the pre- 
cise question here is whether the facts found by the Commission show respondent 

*acific Coast Wholesalers’ Association to be a “freight forwarder” within the 
meaning of paragraph 402 of the Interstate Commerce Act, 49 U. 8. C. A. para- 
graph 1002. Section 402 (a) (5) provides that: 

“The term ‘freight forwarder’ means any person which (otherwise than as a 
carrier subject to chapter 1, 8, or 12 of this title) holds itself out to the gen- 
eral public to transport or provide transportation of property, * * * for com 
pensation, in interstate commerce, and which, in the ordinary and usual course 
of its undertaking, (A) assembles and consolidates or provides for assembling 
and consolidating shipments of such property, and performs or provides for 
the performance of break-bulk and distributing operations with respect to such 
consolidated shipments, and (B) assumes responsibility for the transportation 
of such property from point of receipt to point of destination, and (C) utilizes, 
for the whole or any part of the transportation of such shipments, the services 
of a carrier or carriers subject to chapter 1, 8, or 12 of this title.” 

Section 402 (c) of the Act, 49 U. S. C. A. Paragraph 1002 (c) declares that : 

“The provisions of this chapter shall not be construed to apply * * * to the 
operations of a shipper, or a group or association of shippers, in consolidating or 
distributing freight for themselves or for the members thereof, on a nonprofit 
basis, for the purpose of securing the benefits of carload-truckload, or other 
volume rates. * * * ” 

The December 18, 1947, report of the Commission states: “Simple logie would 
dictate the conclusion that in handling shipments on which freight is borne by 
nonmember consignors, the association is operating for hire and therefore for 
profit.” But earlier in the report the Commission found that: “‘All transactions 
relating to the purchase and sale of the customer goods are between the members 
and the consignors.” And further that: “These differences or ‘savings’ are 
paid to the member consignees, regardless of the fact that the charges were col 
lected from the consignors.” 

It is true of course, as the Commission points out, that “where goods are sold 
f. o. b. destination, it is ordinarily the seller who bears the freight, who suffers 
from the excessive charges,” and the purchaser who pays the freight does so 
“solely as agent for the seller.” Louisville & N. R. Co. v. Sloss-Sheffield Steel « 
Tron Co., 1925 (269 U.S. 217, 235, 238, 46 S. Ct. 73, 79, 70 L. Ed. 242). But those 
are matters of contract between the seller-consignor and the purchaser-consignee. 

(7) Here the determinative inquiry is not as to agency as between consignor- 
seller and consignee-member (cf. Adams vy. Mills, 1932 (286 U. S. 397, 406, 407. 
52 8. Ct. 589, 76 L. Ed. 1184)), but as to the agency relationship between both 
or either of them and the association. And the facts found by the Commission 
admit of but one conclusion as to this: That the association at all times acts solely 
at the request, and under the direction, and for the account and benefit, of the 
member-purchaser. As between member and association, then, the former always 
acts as principal, the latter as agent. 

The existence of the agency is implicit in the findings of the Commission. The 
report states that “All of the shipments involved are consigned * * * upon in- 
structions of the members” of the association. Admittedly, the facilities of the 
association are not available to a nonmember shipper otherwise than through ar- 
rangements made by a member. And the necessary arrangements are that the 
member as principal instruct the association as agent to handle the shipment. 
Moreover, both the purpose and the result of the transaction is not to benefit 
the shipper, but to reduce transportation costs to the member through savings 
effected in cooperation with other members who likewise employ the association 
as transportation agent. 

When this principal-agent relationship between member-purchaser and the 
association is borne in mind it is clear that there is no profit to the association 
from the activities described in the Commission’s report, 49 U. S. C. A. paragraph 
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1002 (c) ; and it is equally clear that the association, as agent for the members, 
does not “hold itself out to the general public to * * * provide transportation 
of property * * * for compensation.” 49 U. S. C. A. paragraph 10002 (a) (5). 

(8) The court is of opinion therefore that inasmuch as respondent association 
acts only as agent of its members “in consolidating or distributing freight * * * 
for the members * * * on a nonprofit basis, for the purpose of securing the bene- 
fits of carload, truckload, or other volume rates,” respondents are not subject to 
regulation in such activities by the Commission pursuant to part IV of the Inter- 
state Commerce Act. 49 U. 8. C. A. paragraph 1001 et seq. Which is to say that 
the conclusion reached by the Commission in the report of November 26, 1945 
(264 I. C. C. 1384) were correct. 

Accordingly the court holds that the conclusions and requirements of the Com- 
mission, predicated upon the report of December 18, 1947 (269 I. C. C. 504) have 
no rational basis, and must be set aside. 

Plaintiffs will submit findings of fact, conclusions of law and judgment setting 
aside the requirements of the Commission ag prayed for, pursuant to local rule 
7 within ten days. 


APPENDIX C 


INTERSTATE COMMERCE COMMISSION, 


March 24, 1952. 
Hon, Epwin C. JOHNSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of February 25, 1952, addressed 
to the Chairman of the Commission and requesting comments on a bill, 8. 2713, 
introduced by Senator Magnuson, “to amend the Interstate Commeree act, as 
amended, to provide more definite standards for determining who is entitled 
to exemption from part IV of said act as an association of shippers or a ship- 
per’s agent,” has been referred to our legislative committee. After careful con- 
sideration by that committee, I am authorized to submit the following com- 
ments in its behalf: 

This bill would amend section 402 (c) by adding thereto a new paragraph, 
which would have the effect of making the exemption of shippers’ associations 
and shippers’ agents conditional and subject to removal by the Commission if 
it finds that such removal is necessary to carry out the purposes of part IV 
of the act and the provisions of the national transportation policy. 

In our annual report for 1951, p. 151, we made the following recommenda- 
tion: 

“8. We recommend that section 402 (c) be amended to make the exemption 
of shippers’ associations and shippers’ agents revocable by this Commission 
where it is found that the operation under consideration is not that of a bona 
fide association or agent as defined in that section.” 

A large part of the freight-forwarder compliance work of the Commission’s 
sureau of Water Carriers and Freight Forwarders relates to shippers’ asso- 
ciations said to be operating as freight forwarders. In Pacifie Coast Whole- 
salers’ Association Investigation of Status (269 I. C. C. 504), Division 4 found 
that the Pacific Coast Wholesalers’ Association was operating as a freight 
forwarder without authority from the Commission and admonished it to dis- 
continue such operations. The District Court for the Southern District of 
California enjoined the requirement stated in our report in that proceeding, 
and in United States v. Pacific Coast Wholesalers’ Association, 338 U. S. 689, 
the Supreme Court affirmed the judgment of the district court. The courts 
held that the association’s operations were of the character contemplated by 
section 402 (¢) (1) of the act, exempting from part IV the operations of an 
association of shipperS in consolidating or distributing freight for its members 
for the purpose of securing the benefits of carload, truckload, or other volume 
rates. 

A number of associations have been investigated by the staff of the Bureau of 
Water Carriers and Freight Forwarders, and in general it has been difficult 
to distinguish between the service which a shipper received from such an asso- 
ciation and that provided by regulated freight forwarders. In certain instances 
former pfincipals in forwarder businesses have been found to be prominently 
identified with newly established shippers’ associations. Groups and individ- 
uals purporting to do business within the purview of this provision are increas 
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ing in number, particularly since the court decisions to the effect that section 
402 (c) is not a mere clarifying provision but constitutes an outright exemption 
from the provisions of part IV of the act. Probably the great majority of these 
individuals and groups are bona fide shippers’ agents and associations, but 
this section of the act has proved to be a loophole through which others have 
engaged in operations that appear to fall within the definition of freight for- 
warding. In view of the conclusion reached by the courts in the Pacifie Coast 
Wholesalers’ case, it is difficult effectively to police and deal with operations of 
associations claimed to be exempt under section 402 (c) (1). 

We believe this situation would be improved by amending section 402 (c) to 
make the exemption revocable by this Commission, but the provisions of the 
paragraph which the bill proposes to add to section 402 (c) to carry out this 
purpose seem to be too detailed and possibly restrictive upon the authority 
intended to be granted this Commission and probably would leave too much room 
for reversible errors if decisions were appealed. Studies made by the Com- 
mission staff of numerous operations of self-styled shippers’ associations and 
agents have indicated that such operations generally are open to question with 
respect to certain features. We believe these features, among others, should be 
cousidered by the Commission in determining whether a particular operation is 
to*be subjected to regulation. We suggest that the new paragraph which the 
bill would add to section 402 (c) be amended to read as follows: 

“(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission shall, by order, remove the application of paragraph 
(1) of this subsection to any person if it finds that the activities of such person 
are not being conducted solely for the purposes of and within the limitations 
specified in said paragraph, or that the removal of such application is necessary 
to carry out the purposes of this part and the provisions of the national trans- 
portation policy. In the administration of this paragraph the Commission shall 
consider, among other things which in its opinion are pertinent and revelant, the 
facts and circumstances surrounding the organization and establishment of such 
activities: the scope of the activities, geographically and as to commodities han- 
dled and persons served; the basis of charges, if any, for the service or services 
provided: and the extent such activities are in competition with the services 
of freight forwarders subject to this part.” 

We are in accord with the purposes of S. 2713, and we recommend that the bill, 
if amended as suggested above, be enacted. 


Respectfully submitted. 
WALTER M. W. SPLAWN, 


Chairman, Legislative Committee. 
CHARLES D. MAHAFFTE, 
JOHN L, ROGERs. 


(The following letter was later received from Mr. Mitchell.) 


MEMPHIS FREIGHT BUREAU, 
Memphis, Tenn., June 25, 1956. 

Re supplemental statement in connection with hearings on H. R. 6141 and H. R 

6142. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Sir: During the progress of the hearings on the above bills on June 6, 
a statement by me, on behalf of the Memphis Freight Bureau, in opposition to 
section 19 of the 2 bills was presented and accepted by your committee and 
I note that the record is being held open for 10 days beyond June 29 to permit 
the filing of any additional or supplemental statements, and I desire to request 
that the following comments be included in the records. 

On June 6 I heard the statement which was presented before the committee, on 
behalf of the regulated freight forwarders, by Mr. Giles Morrow, president and 
general counsel of the Freight Forwarders Institute, and in the course of that 
presentation, during his discussion in support of H. R. 9772 (at pp. 65-66 of 
his mimeographed statement) Mr. Morrow said “The tonnage curve of the indus- 
try, for the 12 full years since regulation for which we have official figures, has 
been slightly downward. In 1943 the industry handled just over 5 million tons 
of freight, composed of 21 million shipments” and again he said “In the last fully 
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reported year, 1955, the forwarders handled 4.7 million tons, consisting of 25 
million shipments.” He then added “This is a rather strong indication that the 
new services that have been instituted have not developed new freight forwarder 
tonnage but, in the main, have shared the available tonnage with existing opera- 
tors.” The obvious purpose of these statements was to indicate that the freight 
forwarders are losing rather than gaining ground. What Mr. Morrow did not 
say to the committee or call their attention to were the following signficant facts 
relating to this matter: 

(1) That 1943 was a peak wartime year when both the railroads and the truck- 
lines also handled more tonnage than they did in 1955. 

(2) He did not call the committee’s attention to the fact that the earnings 
of these freight forwarders in 1955 were more than double the earnings in 1943. 

These earnings, as well as tonnage, are shown in appendix A-—1 to the state- 
ment filed by me on June 6, as taken from ICC reports referred to in that appen- 
dix. Our appendix A-1 also shows the total transportation revenue was $188,- 
998,933 in 1943, compared to $401,740,110 in 1955. This is an increase of 112% 
percent. It further shows the net income after taxes increased from $1,326,615 
in 1943 to $4,742,302 in 1955, or an increase in 1955 over 1953 of more than 200 
percent. 

In other words, their net income after taxes has more than tripled since 1943. 

These fiv7ures and the growth of the forwarding industry were commented on by 
us previously in our statement on pages 18-21. 

(3) Also, Mr. Morrow did not mention the fact that the freight forwarders 
themselves, since 1943, have greatly curtailed their services voluntarily and 
intentionally. eliminating the short-haul tonnage they formerly handled; for 
example, such as between New York and Cleveland and a great many other 
short-haul services, and they also eliminated a great deal of tonnage formerly 
handled to and from off-line points. If the tonnage intentionally eliminated by 
the curtailment of these services could be accounted for and deducted from the 
1943 tonnage we do not doubt but that the 1955 figures would indicate a sub- 
stantial increase in forwarder tonnage in spite of the fact that 1943 was a peak 
wartime year. 

(4) Mr. Morrow, in his mimeocraphed statement presented June 6 (while dis- 
cussing H. R. 9548) said at page 39 that it had been charged “* * * that the 
industry makes excessive profits or an unduly high ‘return’ on investment” 
then at page 49 he proceeded to discuss operating ratios stat'ng the forwarders’ 
operating ratio is consistently between 97 and 100 percent, averaging better than 
9S percent. In the first place, these forwarder ratio figures are misleading and 
apparently are not based on the same figures used by the ICC. In appendix 
A-1 to the statement presented by us on June 6 we give the full ICC report on 
freight forwarder returns for the years 1955 and 1954. The operationg ratio 
is suppesed to represent the percentage of the total operating expenses to the 
total operating revenue and it will be noted that in 1955 the total operating 
revenues were $101.2 million and operating expenses $93.6 million, or an 
operating ratio of 92.6 percent, while in 1954 total operating revenues were 
$91.7 million and operating expenses $85.2 million, or an operating ratio of 
% percent. We think that even these figures obscure the true sifuation so far 
as earnings on fixed investment goes and we call attention to the following which 
seems to us more enlightening— 

(5) We think it is universally recognized that the freight forwarders make 
notoriously high returns on their fixed investment as is indicated by various 
figures on the statement, appendix A-1 previously furnished by us. According 
to ICC reports, the total fixed or permanent investment of the 60 class A freight 
forwarders (those reporting revenues of $100,000 or more per year) was less 
than $5 million for the year 1954 (the latest year for which these investment fig- 
ures are available). At the same time our appendix A—1 made from ICC reports 
shows that the net income after income taxes of the same 60 forwarders was 
$3.7 million in 1954 and $4.7 million in 1955. From these figures it would 
appear that the net 1954 income after taxes represented 73.9 percent of the 1954 
net fixed investment, figuring it as $5 million even, and also it appears that 
the 1955 net income of $4.7 million represents 94.8 percent of the total 1954 net 
fixed investment figured at $5 million even. These certainly appear to be 
healthy earnings on the fixed investment involved. These investment and net 
income figures were briefly touched on in our “summary,” paragraph 6, pages 
20-21, of our statement. 

We hope that the foregoing will receive your consideration in connection with 
this matter and that it may be accepted as a supplemental statement to our 





1264 TRANSPORTATION POLICY 


original statement presented on June 6. We would also like to point out that 
in the summary of our statement, in the paragraphs Nos. 6 and 7 (on p. 21), 
we also voiced opposition to H. R. 9771 and 9772 which we said therein was to 
be presented on our behalf by another party, Mr. C. B. Culpepper, speaking for 
the Southern Traffic League and others. 
Yours very truly, 
C. A. MITcHELL, Commissioner. 

Mr. Harris. We have no more witnesses here included on the list 
this afternoon. 

Is Mr. Condon here? 

Mr. Conpon. Yes, sir. 

Mr. Harris. May I inquire, Mr. Condon, how extensive a statement 
you have? 

Mr. Conpvon. I can make mine in 3 minutes, Mr. Chairman. 

Mr. Harris. We would be glad to hear you. 


STATEMENT OF ARTHUR D. CONDON, ATTORNEY, THE INDEPEND- 
ENT ADVISORY COMMITTEE TO THE TRUCKING INDUSTRY, INC., 
WASHINGTON, D. C. 


Mr. Connon. Mr. Chairman, gentlemen, my name is Arthur D. 
Condon, I am an attorney with offices at 1000 Vermont Avenue here 
in Washington, D.C. 

The organization for which I appear, the Independent Advisory 
Committee to the Trucking Industry, Inc., is a labor-management 
group. The principal directors represent labor, manufacturers, and 
owners, and include Mr. Dave Beck, general president of the Interna- 
tional Brotherhood of Teamsters; Mr. Walter F. Carey, board chair- 
man of the American Trucking Association Foundation: Mr. Roy 
Fruehauf, president of the Fruehauf Trailer Co.; and Mr. B. M. Sey- 
mour, president of Association Transport, Inc. 

To avoid unduly burdening the record and the patience of commit- 
tee members and staff, I will not repeat the basic arguments ably made 
against this bill by a number of preceding witnesses. 

The issue here is well defined. The railroads want to control the 
rates without governmental supervision. 

Our organization agrees entirely with the conclusions of those who 
have testified that this bill would be bad legislation for the economy 
and welfare of the country. Its effect would be to eliminate the truck- 
ing industry which is the largest industrial employer in this Nation. 

The bill would ruin the railroads too, although they may not be 
willing to admit it at this point. Railroad rate-cutting of the early 
days eliminated the poorer railroads and left all the business to a 
few large ones. The public paid the bill, as they would again if this 
proposed legislation were to be enacted. 92 percent of all articles 
shipped in this country move at least part of the way by truck. The 
railroads certainly cannot substitute for this essential service, ex- 
cept by replacing the trucking industry they would destroy, with a 
trucking subsidiary of their own. 

The railroads have indicated their willingness to “compromise” by 
having the Congress merely give them the right, free from ICC in- 
terference or regulation, to make their own rates. This is the sort 
of compromise often noted in the Joe Miller joke book—“My wife 
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wants a new mink coat. I told her it was impossible, that she couldn’t 
lave it. So we ‘compromised.’ She has a new mink coat.” Simi- 
larly by this “compromise” the railroads would gain the substance of 
what they have sought all the time. 

They would have the tools with which to destroy the trucking in- 
dustry. This is true because the railroads characteristically present 
a picture of low out-of-pocket costs and high fixed expenses. Trucks 
have low fixed charges but a relatively higher operating, or out-of- 
pocket cost. 

These characteristics mitigate against the financially weaker truck- 
ing industry in any rate war such as the railroads seem to be proposing. 
[mportant 1n this consideration are the present credit conditions which 
are severely limiting operations in the trucking industry while having 
no adverse effect on railroads. 

The shortage of money in financial circles today is seriously handi- 
capping the trucking industry, and I will direct my remarks par- 
ticularly to that situation in relation to the pending bill. 

In considering the overall economic effects of the type of relief 
the railroads are seeking in this bill, Congress, we submit, should be 
aware of the already dangerous stagnation of the trucking industry 
which has been brought about by the Government’s financial policies. 

In contrast, the railroads have special benefits in financing equip- 
ment purchases. The trucking industry is the only major transpor- 
tation branch which does not enjoy preferential treatment by the 
financial world under policies and procedures dominated by the Fed- 
eral Government. 

The Government subsidizes ships up to 87.5 percent of cost. The 
phenomenal growth of commercial aviation in this country can be 
attributed directly to government subsidies. The Federal Govern- 
ment’s anxiety that the railroads obtain flatcars, freight cars, boxcars, 
and other railroad equipment sufficient for defense requirements en- 
ables the railroad to finance its purchases by equipment trust certif- 
icates. 

Under banking policies sponsored by the Federal Reserve Board 
and the Treasury Department, the railroads have no difficulty ob- 
taining credit by the use of these certificates. On the other hand, no 
such device is available to the trucking industry. Instead, credit to a 
trucking company which wants to replace worn out equipment, or 
to expand, or to modernize, has been treated by banks in the same 
category as installment credit for consumer goods. 

A trucker who wants to buy a new truck, or truck-tractor, or trailer, 
normally can look to a local bank for credit in financing the purchase. 
In recent months the policies of the Federal Reserve Board have 
brought about such a large use of credit for installment buying of 
consumer goods that banks have no money available for the financing 
of trucking equipment. 

I will give a few examples. In each instance the trucking con- 
cern 1s regarded by its local bank as credit-worthy and in the past 
has had no difficulty in obtaining similar amounts for similar purposes. 

A trucker in Bridgeport, Pa., needs $50,000 for working capital. 
In Nashville, Tenn., a trucker needs $115,000 to finance the pur- 
chase of additional operating rights, which would increase the scope 
of his business and, hence, his profits. 
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In Chicago a trucker needs $65,000 for working capital, and in 
Salt Lake City a trucking concern requires $50,000 for the same 
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purpose. In Madisonville, Ky., a trucker needs $36,000 for a terminal 
to consolidate his opet rations, and in Roanoke, Va., another trucker 
needs $216,000 for operating capital. 

The tight credit situation for truckers has no geographical bound- 
aries and unless relief is provided, will eliminate these companies 
from the trucking business. Current industry credit experience in- 
dicates that the small truckers are the most acute sufferers—those who 
need from $25,000 to $200,000. 

Credit troubles are not confined to small concerns. One of the Na- 
tion’s largest trucking companies needs 300 diesel truck-tractors cost- 
ing $10,000 each of a type produced by a certain manufacturer. This 
manufacturer, by reason of the money shortage, cannot arrange credit 
through its normal banking channels. 

The trucking company is unable to finance the purchase through its 
own banks because of this same credit scare ity. Here is a case where 
the trucker must have the equipment, but he cannot finance it. 

In order to obtain financing, possibly through a larger manufacturer 
who still has available credit, the trucker may be forced to purchase 
equipment not up to his specifications and service needs. This re- 
sult is contrary to all our basic concept and philosophy of business 
in and out of the Government. 

sales activities of trucking equipment dealers throughout the coun- 
try are being destroyed by this credit squeeze. In Houston, Tex., a 
dealer has been accustomed to finance his sales by a credit line of a 
million dollars with a local bank. Recently the bank advised this 
dealer that the bank’s installment consumer credit portfolio was so 
1ear its limit in proportion to the total loans outstanding that the 
former line of credit was no longer available. 

These governmental inspired credit restrictions are hurting the 
trucking industry very seriously. As has been indicated, instead of 
receiving beneficial financial help from Government laws and policies 
of the ty pe available to the other major transportation branches, the 
trucking industry is forced to compete with the unprecedented de- 
mands of installment buying for televisions, washing machines, and all 
types of consumer goods. 

The consequent drying up of credit has curtailed the normal pro- 
gram of equipment purchases by the trucking industry to replace worn- 
out vehicles and for normal expansion. The Nation’s constantly grow- 
ing defense and normal truck transportation needs are endangered. 

Tt j is generally recognized that the Federal Reserve Board’s “rigid 
reserve requirements have squeezed banking credit to a point where 
everything from consumer buying to medium-sized business refinanc- 
ing is severely handicapped. Although the trucking industry is the 
largest industrial employer in the country, it cannot be classed with 
the railroads as big business. 

The trucking industry is made up of companies which are small in 
contrast to the railroads. The largest trucking company has $80 mil- 
lion of gross revenue as against $800 million for the largest railroad. 
Ninety-two percent of all articles which move commercially i in this 
country are transported in trucks for at least some part of their 
journey. 
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Without a virile progressive trucking industry, our transportation 
system would fail us quickly. The h: andic ap imposed upon the truck- 
ing industry by the preferential treatment afforded the railroads by 
vovernment: al fiscal policies is a factor to be taken into account in esti- 
mating the impact of this bill upon the national economy, welfare, and 
interest. 

Current newspaper accounts indicate that the Federal Reserve 
Board and the Treasury Department plan steps to ease the money 
situation promptly. While any measure of such relief is bound to 
benefit the trucking industry to some extent, the financing of truck- 
ing equipment will still be handicapped as against the financing of 
railroad equipment because of the preferential status afforded the 
railroads. 

Therefore, the trucking industry, already handicapped as it is by 
Government fiscal restrictions from which the railroads are free, could 
not possibly survive the additional financial burden which would be 
imposed by the rate war which would surely follow the enactment of 
the proposed bill. 

The trucking industry today is the major transportation factor in 
this country. The national welfare and economy, and preparedness 
for defense, all depend upon the maintenance of a virile trucking in- 
dustry. Chaos would result to the Nation, to the trucking industry, 
and to its 12 million employees if this bill or any substantial part of 
it becomes law. 

Mr. Harris. Are there any questions of Mr. Condon ? 

Tf not, thank you very much. 

Mr. Convon. Thank you, sir. 

Mr. Harris. Is Mr. Mohn here? 

Mr. Wertss. Mr. Mohn is unavoidably detained. However, I would 
be glad to present his paper on his behalf for the International 
Brotherhhood of Teamsters. 

Mr. Harris. Mr. Mohn may file a statement if he desires. Mr. 
Weiss, you are scheduled to appear today, too. 

Mr. Wretss. Yes, sir; I am here. 

Mr. Harris. May I inquire how much statement you have, Mr. 
Weiss, and how long it will be? 

Mr. Wess. The statement which the clerk of the committee just 
handed to you includes about 13 pages in large type. It includes both 
Mr. Mohn’s statement and mine. I should think that a reading of that 
would take approximately 14 hour. In addition, we have brought to 
the committee a member of the Teamsters Union from a Baltimore 
local, who works for a concern that transports new cars. 

There is no prepared testimony ; this witness will give an oral state- 
ment. This witness is Mr. Norton. We felt that the committee would 
benefit immeasurably by a sort of a bird’ s-eye view of what the pro- 
posed bill would do to a single truck firm and for that reason we 
thought Mr. Norton’s testimony would be of help to the committee, 
showing the i impact on a single company of H. R. 6141 and allied bills. 

Mr. Harris. Where does Mr. Norton live? 

Mr. Wess. Mr. Norton lives in Baltimore. 

Mr. Harris. You live in Washington ? 

Mr. Wetss. I do. I would be glad to make ours available Friday 
morning if the committee schedule so permits. 
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Mr. Harris. Mr. Norton, how much time would you want to make 
your brief statement? 

Mr. Weiss. He would want at most, 10 minutes, sir. He has no 
prepared statement. It would be extemporaneous. This would be a 
picture from the trucking point of view, the employees’ point of view, 
and this is what we are interested in presenting. 

Mr. Harris. I think we will hear Mr. Norton’s brief statement now 
to save time but we will have to ask you to come back, Mr. Weiss. 

Mr. Weiss. Thank you, sir. 


STATEMENT OF RALF S. NORTON, MEMBER OF LOCAL 557, 
BALTIMORE, MD. 


Mr. Norton. My name is Ralf S. Norton. I am a member of Local 
557 of Baltimore, Md. 

Mr. Harris. You may proceed. 

Mr. Norton. I have been employed by the Anchor Motor Freight, 
a cooperative of Baltimore, Md., as a division of a large countrywide 
outfit, you might say. I have been employed there for a period of 8 
years. We haul nothing but new automobiles on a 1-way haul. We 
run into an area of eight States. We service approximately 1,900 
different points in this eight-State area. 

I would say approximately 300 of these points have no rail facili- 
ties for unloading these cars. One example is Yadkinville, N. C. It 
is approximately 15 miles from Winston-Salem, which is the nearest 
rail head. In the course of delivery by rail of these automobiles to this 
one particular dealer, he has to run approximately 50 miles, which is 
an added expense to the car dealer and to the final purchaser of the 
automobile. The truck operation could deliver directly to this dealer’s 
door. 

Another point of service is that it takes from Baltimore to Yadkin- 
ville approximately 11 driving hours. By rail, it takes anywhere 
from 3 to 7 days. 

In the event of a selective rate cut of the new-car industry, the Balti- 
more division of Anchor Motor Freight will be put completely out of 
business. I myself, as representative driver, have talked to many other 
drivers in this one particular firm. They are aware that this rate 
cutting would jeopardize not only their work but their future employ- 
ment. 

That is the end of my statement, sir. 

Mr. Harris. Does that conclude your statement ? 

Mr. Norton. Yes, sir. 

Mr. Harris. Are there any questions? 

Mr. Hinsnaw. I am concerned about one thing. Is the witness re- 
ferring now to some part of H. R. 6141, the new rate section. 

Mr. Norton. Yes, sir. 

Mr. Hrnsuaw. Therefore, you oppose the new rate section ? 

Mr. Norton. Yes, sir, I do. 

Mr. Hinsnaw. Thank you. 

Mr. Harris. You said that a shipment going from Baltimore to 
Yadkinville, N. C., would take how long? 

Mr. Norton. It takes approximately 11 hours by truck. It would 
take anywhere from 3 to 7 days or better, by rail. The rail shipment 
would terminate within Winston-Salem. That is the closest rail fa- 
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cility for this one particular point. The truck operation could take it 
directly to the dealer’s door. 

Mr. Harris. You wanted to emphasize how certain changes would 
put a particular trucking company out of business? 

Mr. Norton. Yes. In my one particular division, over 300 men are 
employed. 

Mr. Harris. In what manner would it put them out of business? 

Mr. Norton. If this selected rate cutting went into effect, eventually 
it would put my company out of business, and therefore cause unem- 
ployment to all these employees there now. 

Mr. Harris. Thank you, very much. 

Mr. Norton. You are quite welcome, sir. 

Mr. Harris. We are glad to have your statement this afternoon so 
you would not have to come back since you do not live within the city. 

Mr. Norton. Thank you, sir. 

Mr. Harris. Mr. Weiss, we will ask you to come back. We will 
undertake to get to you and complete your testimony on Friday. 

Mr. Weiss. Thank you, sir. 

Mr. Harris. Tomorrow the House will meet at 10 o’cleok. 

The 5-minute rule of the foreign aid bill will be under consideration. 
Therefore, under the rules of the House, the committee will not be 
permitted to sit. So, the committee will adjourn until 10 o’clock Fri- 
day morning. 

Mr. Fiannery. I was on for tomorrow, Mr. Chairman. I could 
limit my statement to less than 5 minutes. 

Mr. Harris. You live in St. Louis? 

Mr. Fuannery. That is right, sir. 


Mr. Harris. I think in view of that situation we will hear you. 


STATEMENT OF R. J. FLANNERY, REPRESENTING THE ST. LOUIS 
SHIPPERS ASSOCIATION, INC. 


Mr. Fuannery. My name is R. J. Flannery. I am general manager 
of the St. Louis Shippers Association, Inc., a nonprofit shippers co- 
operative association, incorporated under the laws of Delaware, with 
headquarters located at 616 Boatmen’s Bank Building, St. Louis, Mo. 

We are opposed to section 19 of H. R. 6141 for the obvious reason 
that the paragraph proposed in this bill to be added to subsection C 
of section 402 of the Interstate Commerce Act is such that it would 
be impossible for any shippers’ association to continue to operate. 
This section as written would eliminate shippers’ associations and cre- 
ate a monopoly for the freight forwarders. 

It is obvious that this section was designed to do just that. The 
language is so broad that I do not think you could misinterpret it. 
I would like to call your special attention to the portion of the second 
paragraph proposed in this section. 

The Commission shall consider among other things, the scope of activities 
geographically and as to commodities handled and persons served, and the extent 
such activities are in competition with the services of freight forwarders subject 
to this part. 

This is unnecessary as the Commission has full authority for polic- 
ing anyone engaged in Interstate Commerce under the act, and specifi- 
cally so, as to qualification for exemption under section 402-C for 
shippers associations, as to the portion stating— 
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and the extent such activities are in competition with the services of freight 
forwarders. 

This portion is so broad that any traffic handled by the association 
for its members could be shown to be competitive with a freight for- 
warder, and therefore could be declared a violation of this section of 
the act. 

This certainly would be class legislation. As to commodities han- 
dled, no consideration should be given to this portion, as there are 
many wholesalers which handle numerous items of merchandise in 
their operations. And this would create discrimination of one class 
of industry against another. 

The St. Louis Shippers Association, Inc., does not have any unfair 
or destructive competitive practices. We comply with all the rules 
and regulations of the Interstate Commerce Commission and the car- 
riers. All merchandise is handled at the actual cost to the member, 
and shippers should be allowed to effect any economy in the shipping 
of their merchandise at the least possible cost. 

We have been investigated twice by experts from the Interstate Com- 
merce Commission and they have advised us that we are complying 
completely with their interpretation of the exemption in section 402 
for a nonprofit organization. 

And referring to the national transportation policy I think it is 
very clear that Congress did not intend to restrict any shipper from 
shipping his merchandise under the most economical way or to create 
a monopoly for any particular mode of transportation, as the national 
transportation policy declared in the act, is for the benefit of the 
shipper as well as the carrier. 

Therefore, it is urgently requested that your honorable committee 
reject and cancel section 19 of bill H. R. 6141 as submitted. 

That is all I would say at this time other than to thank you for this 
little time. 

Mr. Harris. Thank you, Mr. Flannery. We are glad to receive your 
statement this afternoon in view of the situation over which we 
have no control. 

Mr. Firannery. I appreciate that. 

Mr. Harris. In view of the fact that you do live in St. Louis, you 
would not have to come back. 

Mr. Fiannery. I appreciate it, and thank you very much. 

Mr. Hinsuaw. Mr. Chairman, in relation to the other bills, I take 
it that his association would have very much the same position that 
Mr. Culpepper took before the committee a few moments ago, i that 
correct ? 

Mr. Fiannery. That is right. We are a very much smaller organ- 
ization. In fact, we have not accepted any members in our organiza- 
tion for over 2 years. We operate and are controlled strictly by the 
board of directors who are experienced traffic men of the members 
themselves. They govern, supervise and direct the operation. 

Mr. Harris. Thank you very much. May I inquire if there is any- 
body else here who was scheduled to appear tomorrow, who will be 
inconvenienced by having to come back the following day ? 

If not, the committee will adjourn. 

(Thereupon, at 4:45 p. m.. the hearing was adjourned, to reconvene 
at 10 o’clock, Friday, June 8, 1956.) 
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